Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


r 


T3-H 

V.  13 


LAWRANCE'S 

null  LAW  REPORTS 

BEING 

DECISIONS  OF  THE  HIGH  COURT  AT 

CALCUTTA 

•'    *  And 

OF  HER  MAJESTY'S  MOST  HONORABLE 

PRXVI;.  COUNCIL 


ON 


INDIAN  APPEALS. 


«  • 


VOL.  xm.    ^-^ 

1874. 


•  AS  EDITED  AND  PUBLISHED  BY 
BENGAL  COUNCIL  OP  LAW  REPORTING 


JUE^PUBLISHED  WITH 
''^  HARGIIAL  BEFEBENGES. 


) 


BANGALORE: 

PBIRTIO  AND  FUBUSHBD  AT  THB  CAXTON  FBESS, 

10,    SOtTTH  FABADE, 
1885. 


REPORTERS. 

PRIVY  COUNCIL: 

H.  COWELL,  MiDDLB  Temple. 

HIGH  COURT: 

J.  V.  WOODMAN,  Middle  Temple. 
GASPER  GKEGOBY,  Inneb  Temple. 
C.  P.  HILL,  Inneb  Tbmplf. 

F.  S.  COLLIS,  Middle  Temple. 
AMEER  ALT,  Inneb  Temple. 


Bangalore  : 
printed  at  the  caxton  press, 

1885. 


JUDGES  OF  THE  HIGH  COURT. 


Hon'ble 

Sib   BiCHABD  Couch^ 

Knight,  Chief  Justice, 

99 

F.  B.  Kemp, 

\ 

L.  S.  Jackson, 

1 

9} 

J.  B.  Pheab, 

1                  ^ 

99 

A.  G.  Macphebson, 

J 

1* 

W#  Mabkby, 

1 

99 

P.  A.  B.  Gloveb, 

C.   PONTIPBX, 

^Puisne  Judges. 

99 

W.  AlNSLIB, 

1 

r 

E.  G.  Birch, 

1 

9f 

G.  G.  MoBBis, 

1 

99 

R,   C.    MiTTBE, 

9* 

W.   F.   McDoNELL, 

/ 

Mb.  Fattl,  Officiating  Advocate-OeneraU 
J,    Kennedy,  Standing  Counsel. 


A  TABLE 


OF  THE 


NOyOFTHECyES  REPORTED 


IN  THIS  VOLUME- 


PRIVY  COUNCIL, 

Page 


Benoderam    Sen  v.  Brojendro        1  Mahomed  Bakadur  KhAn  v.  The 
Narain  Bojr  ...  169'     - --  -- 


P*g« 


BrindabunOhuodet  SircarChow- 
dhry  v.  BrindabuQ  Ohunder 

Dey  Ohcmdhry      ...  ...  408 

Obedambara  Ohett^  v.  Renja 

J5[rishna  Muthu  ViraPnchanJa 

Naiker    ...  ...  ...  509 

Ooorga    Fenad   v.  Hnssamat 

Kundtlm  Koowar      2S5 

Gokiildo84r.Kripanim  ...        ...  905 

Lochme  Buksh  ttoyv.  Bnnjeet 

BamFanday    177 

Luokhioamn  Mitter  y.  Ehettxo 

Pal  Singh  Boy. ...      146 

HaharanaFutiehsangjiJaswant* 

Sanghi  v.    Desai  Kullianraiji 

Bakoomutraiji  254 


OoUecfcor  of  Baroilly 292 

Mirza    Himmnt    Bahadoor  ▼. 

Sflhebzadee  Begum  ...        ...  182 

Baja  Lilanand  Singh  Bahadur  v. 

ThakurMonomnjun  Singh ...  124 
Bani  Mewa  Enwar  ▼.  Baai  Hnkw 

Kttwar         ...  ...       ...  312 

Thakoor  Deen  TeiraiTy  ▼.  Natndb 

Syed  AU  Hossein  Khan        ...  427 

Thakur  Burryao  Singh  ▼.  Tha- 
KurDari  Singh        16I» 

Thakur  Munorunjun   Singh  ▼. 
Ba]a  Lilanand  Singh  Bahadur  124 


FULL  BENCH  RULlNaS. 


Behari  Lall  Mullickv.   Indra- 
mani  Chowdhrain     401 

Brojo  Misser  v.  Ahladi  Misrani  376 

Kcrv    Kolitany  ▼.'  MoneeEam 
jLolita  ...  ...        •*•      1 

Eriefana  Kishore  Poddar  t.  Woo^ 

meshOhunder  Roy    114 

LuckheeKanto  Dass  Ohowdhry 
Y.  Someeruddi  Lusker       •..  243  | 


Mackintosh.   A;  B.>  t.  Eaahi-^ 

nath  Biswas. 4.  ...        ...  433 

Mahomed  Israile  ▼.  Wise  ...118 
Kageodra  Lai    Chatteijee;  In 

the  matter  of  the  Petitkm  of  307 
Naren^  Narayan   Roy  Chow« 

dhry  v.  Ishan  Chandra  Sen ...  274 
Queen  v.  Mahomed  Hoomayoon 

snaw  ...        .<.        ...  oSrh 

Queen  y.  Okhoy  Coomar  Shaw  307 


8 


TABLE  OF  CASES  REPORTED. 


APPELLATE  JURISDICTION. 

CIVIL. 


Page 

^Behsry  Lall  ICobnrwar  t.  Mad- 

ho  Lall  Shir  Qjawal « 2S2 

'  Oopikrishna  GoBsami  y.  Nilko- 

mul  Banerjee 461 

'HoBseina  BibiT.  JaneB  Smith  440 
Hnrdeo  Narain  Saha  7.   Ori- 

»     dharitiingh 103 

^Kheroda  K^i  •DaBi*^.    Golam 
Jbboraaii        •••       •••       ...  114 


Majoram  Oiha  ▼. 
rn 


Page 

Nilfflo- 
ney  bingh  Deo        ' 198 

l^hikrishna   Bose  ▼.  NiBtari- 
niDaBi  416 

Boghn  Nandon  Bain  |v  8nin« 
meBBurPanday         489 

Tara  Sooodaree  Ohowdhrain  v. 

The  Coliecterol  MynieBBingh  4»b 


'CWMinXU 


'Qtaeeii  v.  WiUiam  <Jack90a 


••• 


••• 


••• 


...  474 


ORielNAL  JtJRISDICTION. 

CIVIL, 


iBhm  ^BoBf    Wi 


W. 

Verner  '  ...        ...  300 

^amasoonderee  Tfossee  v.  W. 

VwiM*  180 

K!)hQBderkant  MoolsBrJM  v.Bam- 

coomar 'Eoonda        ...        ...  530 

^Godknbev.  Caw  d68 

<Oa8|»6f ,  S.  L.,  •V.  W.  "Qk^tiflHhrdB  109 
'iJBad j66  Isnail  Hadjw  fiobbwb 

■V.  Hadjee  Mahomed  Had|e0 

Jeosub  •••       •••        •••    91 


Hamn  OfaaDdra  Mookerjee  v. 

Nandagopal  Mattykn  ...  142 
Madhub  Chimder  Dey  v.  Lair  439 
MahinBibi,  In  the  matter  o!  169 
Monmohinee  Bebiv.  21ze  Secre- 
tary of  State  ...  „«  369 
Peters,  G„  w.  f.  Z.  Manak...  303 
Bohima  Hye  v.  Hadjee  Mahom- 
ed Ha<bee  Joosub    .« 91 

1%akocr  Sapilnaath  Sahai  Deo 
V.  The  Govenuneift  «^        ^,  445 


lISerr&KftWFART  SUD  XmrCBtATB  HJBlSDICXIOK, 

y^fyrm^  In  tlie  Qood»^ 


••• 


««• 


.1* 


r»t 


.«« 


^392 


APPENDIX. 


l&Bgar  All  Ghowdhry  v.  Mahab- 

hat  All 

^eake,  E.  L.,  In  the  Goods  of... 

^Eshan  iSishere  AcharjeeChow- 

dhryy  Haris  Ohjuidra  Ohow- 

•  cmry  m.        «.•        ... 

VattehBingh  T.  Iiadhmi  Koeer 

citoncbB  Bai  v.  R.  T.  Stephens 

Hoivard  BvotiherB.  In  the  inat- 

ter'Of  ...        ...        >»• 

LuljfdMi  v.^iiratOhand.     ^,. 
Mewa  Lall  Tbakor  y.  Bhnjhnm 
van  •••        .«•        •«. 

Nandan  Misser  v.  Chatterbati 
OmertololDaw.In  the  matter  df 
IPranBandha  ChatteijeeY.  Ma- 
iihaSudan  Fatia      •••       m 


QiTc^  y .  Nobis  Cfacmder  Baner- 

34        ysQ  ,,,        ,,,        „.    30 

2*4     Queen  y.  Firan  4 

Queen  y.  Sham  Bagdi 19 

Queen  y.  Boftrudfi  Palwar    ...     23 
42    Bajiiarayan  Pal,  In  the  matter 
37        o!  ...        .»,    S5 

44  I  Saz«iliari  Lall,  In  tlie  maftter  ^ 

the  Petition  of           ...       f:.    40 
9     Shmkh  iraiiadAli  v.   Badfc   ^ 
30        Shah  !      1 

Shiroknmari  D^bi^  v.  Skitaram 

11  Basra       ^  ...       ....    17 

33     Sumat  Das,  in  the  matter  of  the 

2        Petition  of  27 

Syud  Mahomed  Abdul  Hye  v. 

12  Lunjeet  Singh 14 


TABLB  OF  CASES  &BPOBTED.! 


9 


OASES  IN  FOOT-NOTES. 


Page 

AfLdaito  Ghana   Dey  y^  Petor 

"as  ,,,        ,,,        ,,,  417 

Bhobo  Tarinee  Dossee  y.  Pro- 

Bonno  Moyee  Dossee  ...  150 

Bonomalle   Chum     Mytee    v. 

Sheikh  Hafiznddeen  ...  247; 

Brindabun  Dev  v.  BisoaaBibee  200 
Bati  Singh  ▼.  Marat  Singh  ...  284 
Bhimpnt  Sini^h  Boy  Bahadoor 

▼.VillAyet  AU  163 

Gorachand   Mnstafi   v.  Ma^an 

Kohaa  Sikdar  279 

Hyder    Buksh  v.   Bhubindro 

Deb  Cowar  276 

lahan  Chunder  Qhoee  v.  No. 

bin  Pall  377:- 

Jamir  Gazi  v.  Qaneye  Mundol  278- 
Kishen  Mohtm  ICookexjee   ▼. 

BajooDey      246 

Oodwunt    Mahtoen  y.   Biddhi 

Ohand  Ghowdhry 216 

Phoolabnttee  Kooer  ▼.  Go^l 

Mnndnr.         ..,       244^ 


Page- 

Qaeen  ▼.  Allah  Buksh 310 

Queen  y.  Bidn  Koshyo. 325. 

Queen  t.  GK>ur  BenodeDutfc  a.  303 

Raja  Moh^ah  Chunder  Singh 
Surman  v.  Bhoobun  Moyee 
Debia.  217. 

Bani  Bhrohmomoyee  v.  Baja 
Anund.Lall  Roy        225  i< 

RookhiniZant  Boy  y.  Sharika- 
tunissa.  Bibee«-         S46  ' 

Sheikh  Abed  Hossein  y.  Lalla 
Bamsaran       »..        •••        •••  516  - 

Sheikh  Elaloo  y*  Sheikh:.  Gari- 
boollahi  •••        ••■        •••  163 '• 

Sibu  Jelya  y.  Gopal  Chandra. 
GhowiAiry      423 . 

Taraprasad  Boy  y. .  Sorjokanto 
Acharjee  Ghowdhry 281  > 

Wooma  Gham  Mozoomdar«  In 
themaU0ro£.the.Fetitian  ol.215* 


r 


T3-H 


v3 


V.  (3 


12  TABLC  or  CASES  CITED. 

Collector  of  Snmt  ▼.  HeiresBea  of  KaTarbai  .^a        ....  256, 261 

Collector  of  Snrat  ▼.  Festonjee  BoMonjee  ...  ...    258^269,  26& 

Collector  of  Samt  v.  Tajoobm  BhogiraiiflMiggi  «m  ...  256, 260- 

Cook  ▼.  Wriglit  ...  -^15 

Cossinaut  Bvsaok  ▼.  Blarrooaoondxy  Dusee  ..^9. 16,  86,  60,  S3>  88,  370  • 

CoetoreU  v.  Jones  ..,  „,    688, 541, 542,  646, 647 

Crespigny  ▼.  Wifetonoom  .,.  ...  ...  .,.    479 

CiecI^T.  GeoenlStoaiA  Navigation  Ct>.M.  ...  »««  396,;39T 

Beaa  *  Ohajiter  of  Ely  Y.  Cash              ...  .„  C,           25r,26r 

»I>eCacLBval>DiikeT.  CoUina                  ...  ...  .«,        w|pp.    17" 

De  &m»  v.  Colea                                   ...  ...  9t,  101, 464;  465, 469 

Be  fk>ii»  ▼.  SecrBtory  of  Stato               .^  ^  ...    270- 

Dhnnpnt  Singh  Boy  Bahadaorv.TiDayetAli  ...  ...           ...    153 

Bhnnn  Dass  Pandey  ▼.  MasBamnt  Bfaamik  Soondri Diblab...  •••     37 

DinobTmdhooDeyT.BamdhoneBoy       ...  ...  .,»          277,280 

Bihonath  Panday  ▼.*  Bo^oonath  Panday  ...  ...           ».«    452 

Deo  d  Pratten  y.Board                           ...  ...  ...           ...    64a 

Deo  d  Badamoney  Baor  ▼.  Ne^hnoner'  Dow  .»,  24^.82, 36*  59,^1, 86 

Deo  d  BanauDoney  Dossee^  y.  Hbsmjcaum  Doss    ...  24, 82, 36»  $1,  SS- 

Deo  d  Wliittick  V.  Johnsott.                     ...  ...  .,^          •«•    ^£21 

Hafler.  Lawrence                                ...  ..,  .^          ...    100 

Ducliets  el  Kingston's  cas&                    .,.  »«  ...           ...    Ill 

Dnero^Tha                                            ...  ...  ...           ...    397 

Durham  T.Spenc^          .                       .••  «.  ....          ...      98. 

Dwarkanaith  Moitro  ▼.  Kenny                ...  ...  ...           ...    154 

Pyamoye  Ohowdhrain  y.  Baahbeharee  Singh  . . :  ...          4ffi^iQ^ 

•  EL 

Sari  of  Ay  lesford  y.  Morris                   «««.         «.,          ..•          .«•  (UT* 

Dtttl  of  Stafford  y.  BojDkl^                     ...           ...           4..           .^.  262r 

JEaatem  Counties  andLoMona&A  BikhoknaU:  Railway  Ooiii|aiu6S  v. 

_     JCarnage.               ....              m.           »«•          '«••           »»•  <jl93. 

IBMXVoiigh  y*  Ayres                               m.          ...           ...          •*.  548'. 

IsheaClianderSkgiiy.B]MynaAfaA9iiiBtaMo    u»          ...          «..  2&2' 

r. 

^her  y.  Kamida  Naitoher                     ..«.  .^.  ^«  510/St&  527, 547 

Plight  y,  Lemaii                                      ,.»  ...  ...    M:^  541,^7 

Poroes  Y..AmeeM)oniasa6egai»              .«.  ...  ...           ..«    202 

Pimishr«iaNatbheninxV.Synjl  HoBBoin  Va^  ^.  ....  2S9> 

a 

QiiMlk Cteaara  Lahory  y.  lUdr  Chand ...          ,,,  ».    491:' 

Ckibuid  Ohonder.  Lahoxy  y .  Jardine,  Skinner  and  Co..        ...  .« .    252 

Gobindmani  Dasseoy.  Shamlal  Bysak ...  8, 32, 80. 83 

GoctthAand  Chuckerwortee  y.  JJCnssmnnt  Bajnmee         ...  ...  ^36 

Gongagobind  Mnndnl  y.  Collector  of  24-PergaAAAhs          ...  .  .  •  122 

.  Goradband  Mustafi  y.  Machm  Mohan  Sikdar        .    279,285 

florerttmaniofBombaTT-^DeBaiKalliaiiraiB^oomiiABn.^^  258,262 

GnmtT.BIlis                                       ...          ...          ..-  267,267 

.foa;^V.  Ohiek                                     i..^,.       m«^         ••.  App.       4 

QtDfOT.  AsurtMayi  Dast                     •»«         !•«         t.i  636^ &4& 


TABLE  07  CASJZ8  OITBD. 


13 


»«« 


¥•» 


•«• 


w*% 


Page 

...    267 
06,464,465 

*..  100 
639^544 
...     388 


H. 

Stfrati Oiandra  Pal  ▼.  Muktasandaxi  Cbowdhraui 

Haii  Yasuclev  v,  Mahadaji  Apaji 

Barjiban  Dass  t.  Bha^an  Dass 

Hawkias  ▼.  Gayteroole 

Sidde  T,  Salamo 

Hilton  ▼.  Woods 

tSoward  V.  Tooker  *  ^ 

fianobmanpersaad  Pa&day  ▼.  MusBamut  Baboo«tt  Moiiraj  KoottWaree  25S 

'Hore^ram  Bakshee  t.  Bi^ckander  Baaerjee  »..  .»«    X82 

Hnr  Qobind  Ghose's  •case  »^.  ...     128 

Bare  Ohander  Goho  t.  Dnnft  ...    276, 282, 284 

HnrridoBs  Datt  v.  Buaganmoney  Dos  see  «••  .m    S70 

finrridosB  Datt  r.  Uppooraah  Dossee  ...  47, 53 

fiutobinson  v.  GrreenWoad  •..    543 

Hyde  v.  Johnson  •••  •••    181 

Hyder  Bnksh  v.  Bhnbindro  Deb  Oowar  ^.    276>277, 282 


«•• 


••• 


k«» 


•  •• 


».. 


•«. 


ik*. 


•  •» 


L 

llata  Sbavoin  v.  Ilafca  "SmthfaitAfL  Narabadirt 
iBbfia  Cbnnder  Qhefte  v^  Nobin  Fanl 
Israel  v.Doagla  8 

jTaokson  V.  SpittaH 

•Jamir  Qazi  r.  Goneye  Mandu 

•Jamiyatram  v.  Bai  Jamna 

JonaEdun  Acharjoe  v.  HaTadnn  Acharje^ 

-Janes^  In  te 

Joobrai  Singh  v.  Gour  BidEsh  Lai 

•Joykishen  liookerjee  v.  Bajkishen  Mookerjea 

•Jnsffessnr  Coowar  v.  Prosonno  Gosnaar  Gkose 

Jnggomohnn  Bnkeheev.  Roy  Mothooranath  Olioi?drf 

jaggnt  Ghunder  Boy  v.  Bamnarain  BhnlitaGliarjea 

Jnstices  dt  the  Peace  y.  Grientol  Gas  Go. 

XalleeKiahore  Chattetjee  v.  Bam  Chnra  Shah 

fiamavadhani  Yenkato  Subbaiya  r.  Joysa  Nara8inga)>pa 

Kamikhaprastti  Boy  v.  SreemnttI  Jagadaniba  Daai 

Kashinath  Roy  Ghowdry  t.  Ishnr  Ghnndar  Mookerjee 

KatamaNatokiar  v.  Boraeisn  Tevar 

Eatama  Natohiar  v.  Raja  <rf  Shivagi^fa 

Kenazam  Ghnckerbntty  v.  Din<m«lh  Panda 

Kent  ♦.  Burgess 

Kery  Kolitany  ▼.  Mon^eraa  Kolita 

Khatiia  Bibi,  In  re 

Khwa]a  Mnhammad  Januba  ▼.  Yenkatarayar 

King»  (The)  v.  Harris 

Kishai  Mohnn  Mookerjee  ▼.  Rajoo  Dey 

Knox  V.  Gye 

Roias  and  Mdnon  Gutchee  s  case 

Kooer  Golab  ttingh  v.  Rao  Kumit  Singh 

Kooldeep  Narain  Singh  v.  Government  of  lodia 

Kooldeep  Narain  Singh  t.  MaJiadeo  ISiagh 

Koonwar  Bodh  Singh  v.  Seooath  Singh  .  ,,  ,   ,»^^  ^• 

Erishnabhat  bin  Eiragange  t.  Kapabhafc  bm  Mahalbhat 


3V7,3?9,382 
515 


••• 


^..   463,466,467 

278»264 

69>itt4 

...    288 

589»d44 

UM16|117 

278»27« 

644 

451 

277,284 

96,97 


••• 


■k. 


•  k% 


»•• 


.•k 


•  •« 


•  •» 


*.  * 


•  •• 


•  ■• 


•  •• 


•  »• 


... 


•  •» 


•  k* 


•  tt 


t*» 


»»« 


«•« 


... 


•ft* 


•  •• 


*»• 


278»284 
68>89 
229 
154 
225 
34,90 
224,230 

111,  US 

161, 162»  164 

...    179 

333,384 

245 

78 

69 

78 

129 

131 

458 

256, 261^  968 


••• 


••• 


#•« 


••• 


••• 


••« 


U  ,tlBLB  OF  CASKS  CITEIX 

Page. 

Lacoa  v.  Higgins  .••  ...    Ill 

Lady  Madison^s  case  «.«  ...    352 

Lakabmibai  v.  Hari  bin  RatjI  ...  241, 259 

Lala  Indcrnath  Sahee  Deyoo  v.  Thakoor  CaBSoenath  Sahea  ...    451 

Lall  Ghand  Roy,  In  re  ...  807|  908, 311 

Laotoar  v.  Teesdale  ...  ,..    114 

Leake  v.  Daniel  ^PP»  27,  App.  30 

LlewU^  v*  0*Dowda  •..  App.  10 

Llynvi  Coal  and  Iron  Co.,  Ex  parte  ...  App.    3 

Luckhinarain  Mibter  v.  Seetanath  Ghose  148, 150, 157,  158 

LHckhmee  Chund  o.  Zorawor  Moll  463,  464, 466, 469 

Li^dj  V.  Johuaon  ...  ...      96 

Lyons  r.  Uome  ...  515,517 

M. 

Macdoogall  v.  Patersoa  ...  ...    270 

Haddock)  In  the  goods  of  ...  ...    394 

Haharaj  Sing^  tr.  Mussamnt  Beela  Kooer  ...  ...     154 

Maharaja  Dhiraj  Mahtab  Chand  Bahadur  v.  Bulram  Sing...  ...     1 71 

Maharaja  Joy  Mongul  Sing  v.  Tekaet  Pokamn  Singh  ...  119.  120 
Mahaxani  BussuntKoomarec  v.Mahanneo  Kammnl  Koomaree 

23, 82, 36»  39, 60, 85 

Maharani  Hiranath  Koer  V.  Baboo  Ram  Narayan  Singh  ...  m,    451 

Mahbub  HoBsein  V.  Pataau  Kumari  ...  ...    128 

Hahesh  Chandra Daa  «» Madhub  Chandra  Sirdar  ...  ...    200 

Mahomed  Aujob  v.  Oouripershaud  Shaw  ...  ...    902 

Mahomed  Bahadar  Khan  v.  GoUeetor  of  Bareilly  , . .  446, 450 

Mason  v.  Armitage  ...  ...    479 

MiddletOQ  v.  Janverin  ...  •..Ill 

Miria  Himmut  Bahadoor,  In  re  ...  ...    200 

Mobarnck  Ali  v.  Soomee  Runga  Charee  ...  App.  28 

Mobbs  V.  Vandenbrande  ...  ...     543 

Mohan  Chundra  Kundtt.v.  Azim  Gazi  Ghowkidar  ...  ...     164 

Monemothonaath  Dey  V.  Ononthoauth  Dey^  ...  229,404 

Moonshee  Mahomed Mooneer  Mea  v.  Sreemutty  Jybanee  ...  376,  377 

Mothoormohon  doy  V.  Jadoomon^Dossee  ...  ...    464 

Mritnnjoya  Sircar  9.  Gopal  Chandra  Sircar  ...  150,157 

MiUla  laffarji  Tyeb  Ali  Saib  v.  YaoaU  Kadar  Bi  ...  499»506. 542 
Musaamat  Ameeroonniasa  Begum  t.  Maharaja  Helnarain  Singh  ...    126 

Massamat  Balgovinda  v,  Lai  bahadoor  ...  81, 90 

Mnssamat  Fatima  Bibee «.  Arif  Sookan«e  ...  ...    247 

Massamat  Qolab  Koonwar  v.  Collector  of  Benares  ...  36, 462,  476 

Massamat  Nowabannissa  v.  Massamat  Fazloonissa  ...  ...    184 

Massamat  Sona  v»  Baia  Leelaannd  Singh  ...  ...    128 

Massamat  Taramonee  Dassee  v.  Birressar  Mozoomdar  •••  271, 284 

Massamat  Thakoor  Deyhce  v.  Rai  Balak  Raim  ...  ...        5 

Massamat  Wuzeeran  Beebee  v.  Shaikh  Warris  Alii  •»,  ...    201 

N. 

Nagalinga  Madali  v.  Sabbiramaniya  Madali  ...  ...     458 

Karainee  Dassee  V.  Nurroharry  Mohonto  «..  24Z*  251 

NasiraddinKhanv.  Indronarayan  Chowdhr3r  ...  ...     106 

Kational  Exchange  Co.  V*  Brew  ...  ...      96 

Nawab  Asdatdowla  Keza  Hossein  v.  Haaninsaddowla  Abed  Khan   ...    26  ^ 

Neelkisto  Ueb  Barmono  v.  Beerehonder  Thakoor  ...  ...    458 

Xnttyanttfid  Paoi  v.  Bom  Doolub  Battobval  ...  150.  157 


9iBL&  OF  GASES  OltsO.  15 

Page 

li^obeen  Xislieii  Mookerjee  t,  ShibPersbad  Pattaok  ••«  ...    165 

Nobin  Thunder  Chuekerbtitty  v.  Gnrd  Persad  Dosa  «..  82,  226 

Nobokisto  Koondoi?.  Nazir  vT^homed  Sheikh       ...  ,„  377,37 

Knddeor  Chand  Sein  v.  Kiahoree  Lall  Chuckerbutty  ...  ...     151 

Knnku  Roy  0.  Mahabir  Prasad                 ...           ...  •«.  277, 284 

Narsapah  v.  Panpnmmal           ...           ...           ...  »..  ...    405 

O. 

Oldershaw o.  Kiiie       •••           ...           ...           .,«  .«■  •••    515 

Omertololl  Daw,  In  the  matter   of           ...           ...  ...  App.  10 

Oodit  D088  V.  GfoTemment         ...           ...            ...  ..•  ...    452 

Oodwnnt  Mahtoon  V.  Biddhi  Chand  Ghowdhry    ...  ...  216,219 

Owen  V.  DeBeauYoir                  ...           ..           ...  ...  S57, 26V 

P. 

Parke  Pittar,  In  the  matter  of  ...  ...  ...  App.  4,  App.  10 

Pany  v.  Davies             ...           ...           ...           ...  •..  100, 106 

Parvatikom  Dhondiram  v.  Bhikukom  Dhondiram  ..«  23, 36 

Pattabhiramier  V.  Yencatarow  Naicken                ..,  ...  206.208,212 

Peohell  t^.  Watson    ...  ...  ...  ..«  ...537,538,541 

Peninsular  and  Oriental  Co.  o.  Shaud      ...           ...  ...  ,.,    397 

Phillips  V.  Clark           ...            ..^^          ...            ..  ...  «••    397 

PhooUbuttee  Kooer  v.  Gk>pal^dndur    ...           ...  ...  ...    244 

Place  9.  Potts               ...           ...           «..           ...  ,.,•  •»•    334 

Poomo  ChunderDoss  Chowdhry  v.  Sreenath  Goopto  ...  ...    150 

Poulson  «•  Madhusudan  Pal  Chowdhry  ...            ...  ...  ...    452 

Powell ».  Oockerell                     ...           ...     ^      ...  ...  App  39 

Pranputty  Kooer  v,  Lalla  Futteh  Bahadoor  Singh  ...  ...    224 

Prasanna Mayi  Dassi  V.  Kadambini  Dasi               ...  ...  ...    269 

Pratab  Karayan  Mookerjee  V.  Madusudan  Mookerjee  •..  ...    122 

Premshook  v,  Bheekoo              ...           ...            ...  ...  97, 465 

Price  V,  Easton             ...            ...            ...            ...  ...  ...    515 

Puma  (  hundra  Chatterjee  v.  Maoarthur  ...  435,  437, 438,  439 

Pyarichand  Mitter.  Jn  rd          ...           ...           ...  ...  App.  26 

Queen  V.  Allah  Buksh                ...           ...           ...  ...  ...    810 

Queen  0.  Bidu  Noshvo                           ...           ...  ...  325,333,334 

Queen  tf.  Gour  Benode  Dutt                   ...           ...  ...  ...    308 

Queen  «.  Ealichum  Lahoree                  ...           ...  ...  ...    325 

Queen  0.  Kola           ...               ...          ...           ...  ...  833,334 

Queen  V.  Malony       ...  ...  ...  ...  App.  5^  App.  7 

Queen  v.  Mati  Khowa                 ^         ...  325.333,334 

Queen  v.  Mnssamut  Zamiran     325,  331, 332,  333, 342,  344. 349 

Queen  t>.  Nabadwip  Chandra  Goswami...           ...  ...  ...    479 

Queen  v.  Namal          ...           ...           ...           ...  ...  ...    325 

Queen  v,  Narain  Doss               ...           ...            ...  ...  ...    834 

Queen  v.  Palany  Chetty  ...  ...  ...  331,  332,  333,  366 

Queen  V.  Eeay            ...           ...           ...           ...  ...  476,477 

Queen  v.  Ross             ...           ...           ...           ...  ...  ...    334 

Queen  If.  Sheikh  Boodin             ...           ...            ...  ...  ...    477 

Queenv.^Soonder  Mahooree      ...           ...           ...  ...  ...    825 

B. 

Baij^hab  Chandra  Banerjee  v.  Biajanath  Knndtt  Chowdhry  ...    152 

Baijii Manor  v.  Uesai  Kullianrai  Hukmatrai         ...  ...  256,  261,  263 

liaj  Coomar  Sing r.  Cfaoto  Baj  Coomar  Bing      ...  ...  ...    24$ 


1^  ITABLE  OF  CAfiES  CITBD. 

Page. 

Kaja  Annndlal  Deo  V.  Goremment          ...           ...  ...           ...    129 

.   Baja  Lelanund  Singh  v.  Lackmisser  Singh  Madaraja      ...  App.  45 

KajaLilanand  Singhv.  Grovernment  of  Bengal  ...  ...           ...    131 

Baja  Mohesh  Chnnder  Sinffh  Snrman  v,  Bhoobun  Moyee  Debia    ..«    217 

Baja  Neelanuud  Singh  V.  fiasseeb  Singh            ...  ...            ...     12S 

Kaja  Neelanund  Singh  v.  Sorwan  Singh               ...  ...           ...    128 

Baja  Nobokissen's  case              ...            ...           ...  . ,  •           4/OZ,  405 

Baja  Nursing  Deb 0.  Boy  Koylasnath                 ...  ...           .«,    451 

Ba^a  Bam  Narain  Singh  0.  Pertnm  Sihgh             ...  ...            ...    451 

Baia  Bam  Tewary  v.  £»chman  Persad                  •••  ...           451, 458 

Baja  Sahib  Perhlad  Sein  v.  Baboo  Badhoo  Sing  .;.  ...           501,  502 

Baja  Sntyaaaran  Ghosal  «.  Mahesh  Chandra  Mitter  ...           130, 135 

Ba^a  Synd  Ebaet  H ossein  v.  Bani  Bonshon  Jehan  ...    103, 106, 108 
Bajkoonwaree  Dasaee  v-  Golabee  Dassee             ...        24,  26,  32.  36,  60|  86 

Bamchandra  Dikshit  V.  Sayitribai           ..•           ...  ...           ...      37 

Bamcoomar ^u>onda  v.  McQueen            ...            ...  ...           ...    541 

Bamdhan  Khan 0.  Haradhon  Paramanick              ...  ...          417,421 

Bamia  V.  Bhaji              ...           •••           •••           ...  ...           ...      36 

Bam  Kishore  ^charj  Ohowdhryv.  Bhoobnnmoyee  Debia Ghowdrain...    403 

Bamnarain  Shah  v.  Maharajeshuree  Dassee         •«•  ...           ...    542 

Bam  Sahai  ^ing  v.  i^heo  Sahai  Sing        ...            ...  ...            ...     171 

Bamsoonder  Bandopadaya,  In  re             ...            ••»  ...            218.220 

JBanee  Bhobosoondree  Dasseah  v.  Issarcbunder  Dntt  ...           499,  50O 
Banee  8amomoyeei;.Maharaj»Suteeschnnder  Boy  Bahadoor,  130, 184, 13  5,251 

Bani  Mrohmomoyee  0.  Raja  Annnd  Lall  Boy         ...  ..»           ...    2^5 

Bani  Dnrga  Snndari  v.  Brindaban  Chandim  Sirkar  Ghowdhry        |277,  280 

Bani  Dnrga  Snndari  Dassee  f'- Bibi  Umdatonissa...  I..           ...    424 

Bani  Sornomoyee  1^.  Shash! Mukhi  Bannani         ...  ••.           ...     451 

Beynolds  v.  Reynolds    ...           ...           ...           ...  ...            ...    441 

Bice  V.  Dublin  and  Wicklow  Railway  Co....  *         ...  ...           ...    543 

Booke  V.  Lord  Kensington           ...            ...            ...  ...            ...    230 

Bookhinikant  Roy  V.  Sbarikatunissa  Bibee           ...  246,250,252,253 

Boy  Dhunput  Singh  Boy  Bahadur  v.  Mudhomotee  Dabia...  ...     176 

Bnding  i;.  Smith           ...           ...            ...           ...  ■••           •••    113. 

Rnngama  v.  Atchama ...           ...           ...           ...  ...           ..     405 

Byall  V.  Rolle .».           ...           ...           ..*           ...  •••           t*.    479 

8. 

Sanger  p.  Sanger         ...           ...           ...           ...  ...           3>7, 391 

Sayamalal  Dutt  v.  Saudamini  Dassee     ...           ...  ...  14,  37t  38,  404 

Scrimshire  v.  Scrimshire...        ...              ...  *         ...  •••     111,112,113 

Senaamaiflthammal  v.  Valaynda  Mndali  ...           ...  ...           ...      89 

Shahabooddeen  v,  Futteh  Ali    ...            ...            ,.«  ...            ...     4.12 

Sheikh     bdool  Earned  v.  Promothonauth  Bose     ...  ...            ...      95 

Sheikh  Abed  Hossein  v.  Lalia  Kamsaran...           ...  ...          526,  527 

Sheikh  Jeetoo  v.  Sheikh  Reetun             ...            ...  ...            ...     207 

SheiWh  Kaloo  v  Sheikh  (^nriboollah         ...            ...  ...            ...     143 

She wakram  Roy  v.  Mahomed  Shamsul  Hoda        ...  ...            ...    230 

Shib  Chandra  Mnllick.  In  the  matter  of  ...            ...  App.  4,  App.  10 

Sihu  Jelya  v.  Gopal  Chandra  Chowdhry                 ...  ...           ...    423 

Sichel  V.   Borch             ...            ...            ...            ...  ...          *...    464 

Simroo  Kareegur  v.  Anund  Chander  Roy             ...  ...           247,  251 

Singamma  V.  Vin^amuri  Venkatacharhe...            ...  ...           403,405 

Sonaoollah  17.  '  anee  Rajeshurree             ...           ...  ...            ...    150 

Sootrugun  Sntputty  v.  Sapitra  Dye         •••           ...  ...           403,405 

Spencer's  case               ...            ...           «••            ...  ...            ••.     51«> 

Spelling,  In  the  j!Oods  of           ...            ...            ...  ...     39.*i 

Sreomutty  Juggodumba  DoBsee,  In  re    ...           ...  216,  218, 219.  22c> 


TABLE  OP  CASES  CITED.  17 

Page 

Sreemafcy  Joymoney  Dossee  v.  Sreemutfcy  Sibosoondry  Dossee     403,  4'  5 
iSfreenarain  Bysack,  In  re...  ...  ...  ...       App.      96 

Sreenarain  Mitter  »>•.  Sreerautty  Kishenaoondry  Dasaee      ...  ...     227 

Sree  Raja  Gannmnla  Gavaridevamma  Gara  v.  i^ree  ^aja  YanumuLi 

Bamandara  Qwm  ...  ...  ...  ...  ...  ...    459 

Srimati  Matangini  Oebi  v.  Srimati  Joykali  Debi     ...2,  24,32, 36,  51,  61, 77 
Stanford  V.  Hurlstone     ...  ...  ...  ...  ...         ...     Ill 

Stowcll  n.  Lord  Zouch     ...  ...  ...  ...         •••         .*.    451 

Stray  v.  I'ussel]  ...  ...  ...  ...         ...    615 

Stree  Raja  YanamulaYenkayamah  v.  Sree  RajaYannmnla  Boochea 

Yankondora ..  ...  ...  ...  ...  ...         451,459' 

Sumat  Dass,  In  re  ...  ••• 

Sambhoolall  V.  GirdbnlallCoIlector  of    Surat 


...     App.     3L 
...256,^^59.266 

T. 


Tagore  v.  Taf^re ...           ... ...      35 

Tarapersad  Roy  v.  Sooijokanto  Acbarjee  Chowdbry 277,  281 

Tara  Soondaree  Ghowdbrain  v.  Collector  of  Mymensingb...    537,  549,  54*^ 

Tekayet  Jo^i^obuix   Singb  v.  BajaNeeUnand  Singb  ...          128, 129 

Tbakoorain  "^abiba  V.  Mobnn  Lail  ..          ...            .„  ...        '  „,    2i5 

Tbakoorcband  Banerjee  V  Sbnrmunissa Kbatoon    ....  ..,          ...    150 

Tbakoor  Oomrao  Singh  i;.  Thakooranee  Mebtab  Coonirer  ...          ...    404 

Treekamjee Laljee  0.  Mussamnt  Laroo      ...  ...  86.60 

Tnllett «.  Armstrong     ...  ...  ...  ...  337 

U. 

Umedsangi  v.  OoUector  of  Snrat...  ...  ...  ,    256 

XJnnoda  Persad  Boy  V.  Erskine  ...           ..,           ...  ...         ..,    145 

V. 

YeerapormallPillay  v.NarrainPillay        ...         .  ^.^  ...        403,405 
Yitbal  Visbvonathlnabba  v.  Bamohandra  Sadasbio  Kisbiro...        .^    S^l 

W. 

Waters,  .9a) pafftf            ...           ...           ...           ...  ...    App.       8 

Watson  V.  Gollector  of  Bajsbahye...  ...  ...  153 

Wiokbam  v.  Lee  ...  ...  ...  ...  257 

WOson  v.  Gonpland        ...  ...  ...  ...  ,    515 

Wilton  V.  AtUntic  Bojal  Mail  Steam  Nayigation  Co.  397 

Wood ».  Downes  ...  ...  ...  ...  515 

Wood  V.  Ferry                ...           ...  •         ...           ...  ,„         „,    257 

Woodmestonv.  Walker  ...  ...  ...  ...  386 

WoomaQkarnMo«)omdar,  In  r6...           ...           ...  ...215,216,217 

Worrall  V.  TVbite           ...          ..«           ...           ...  ...         ...    543 


BENGAL  LAW  EEPORTS. 


FULL  BENCH. 


Before  Sir  Bichard  Ooueh,  KL,  Chief  Justice,  Mr.  Jwtiee  Eemf,  Mr.  Jui^ 
Hc$  Jaeheon,  Mr.  Justice  Phear,  Mr:  Justice  MaopTierson,  Mr.  Justice 
Marlthy,  Mr.  Justice  Olover^Mr.  Justice  Mitter,  Mr.  Justice  Ainslie, 
*  and  Mr.  Justice  Fontifex. 


KERY  KOLITANY  (Dbpbsdant)  v.  MONEEEAM  KOLITA  ^gyg 

(PiAiKTifF).*  April9. 

Sindu  LaW'^Widow's  Estate,  Foffeitwre  of^Unchastity during  Widowhood^ 

m 

Seld  (KxMP,  Gloter,  and  Mittbb,  JJ:,   disgeiiting)^   nnder   the   Hindu   law     g^  f^\gQ 
aa  administered   in   the   Bengal   school,   a  widow,  who  has  once  inherited  the  15  B  L  &  4U 
estate   of  her   hnsbaod,   is   not   liable   to  forfeit  that  estate  by  reason  of  her 
■ttbseqaent  nnchastity. 

Per  Kbmp,  Glovbb,  and  Mitter,  JJ.,  contra. 

The  plaintiffj  who  waa  living  in  commensality  with  hid 
paternal  nnole,  brought  this  suit  against  the  widow  of  that 
nncle's  son  for  possession  of  the  property  of  her  late  hnsband^ 
which  the  plaintifE  claimed  as  part  of  the  ancestral  estate.  The 
defendant,  who  had  inherited  the  property  on  her  hnsband's  death, 
claimed  it  as  being  his  separate  property.  It  appeared  that  the 
defendant  had  become  nnchaste  since  her  husband's  death,  and 
that  she  had  given  birth  to  an  illegitimate  child>  but  her  incon- 
tinence does  not  seem  to  have  been  made  a  substantive  ground 

*  Special  Appeal,  Ko.  1870  of  1870,  fhun  a  decree  of  the  Deputy  Commissioner  . 
of  Beeheagar,  dated  the  Ist  Jnne.'1870|  reyersiog  a  decree  of  the  Mansif  of  that 
district,  dated  the  84th  March  WQ, 
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_  of  smt.    The  parties  were  natives  of  Assam,  and  Hindas  snbjeclr 

KuY      to  the  law  as  administered  by  the  Bengal  school.    The  Conrt  of 

i;.         first  instance  considered  the  parties  entitled  in  eqnal  shares,  and 

^Kouw!''  made  a  decree  to  that  effect,  observing,  with  reference  to  the 

widow's  nnohastitjrj  that,  ^*  althongh  the  defendant  has  lately 

taken  aparamonr,  stiU,  when  a  second  marriage  is  not  solemnized* 

the  first  cannot  be  dissolved/^ 

,         On  appeal  by  the  plaintiff^  the  Depaty  Commissioner  gave 

l&im  a   decree  for   the  whole   property,  holding  that  he  bad 

&tablished  his  claim  as  heir,  and  that  the  defendant  had  forfeited^ 

her  right  to>  maintenance,  which  she  would  otherwise  have   had» 

by  reason  of  her  nnchastity» 

The  defendant  preferred  a  special  i4)peal  to  the  High  Court 
on  the  gronnd,  amongst  other8>  '*  that  the  succession  having  once 
devolved  upon  her,  and  the  property  vested  in  her,  she  could 
not  be  divested  of  the  same  in  consequence  of  her  subsequent 
nnehastity. 

Baboo  Hohini  Mohun  Boy  for  the  appellant. 

BabooB  Sem  Ohunder  Banerjee  and  Nulit  Ohu/nder  Sen  for 
tibe  reapondeut.'' 

The  Court  (Blsqrley  and  Mltter,.  JJ.)  were  of  opinion  that  the 
defendant  had,  by  reason  of  her  nnehastity,  forfeited  her  right 
in  her  husband's  property,  but  in  consequence  of  a  contrary 
ruUng  in  Srimati  MaJUmgini  Dehi  v,  SritnatiJaiii/MUDebi  (I)» 
they  referred  the  following  questions  for  the  decision  o£  a  Fall 
Bench:— 

1.— '^  Whether,  under  the  Hindu  law  as  admauiBfcered'  ivt  the 
Beng^  school,  a widow>  who  has onceinheritedthe  estate  of  her 

husband,  is  liM.%  to  forfeit  theft  estate  by  reason  of  nnehastity  V^ 
2,~''  Whether  the  forfeiture,  if  any,  is  barrsd  by  Act  XXI 
of  1850  r 

The  questions  were  referred  with  the  following  remarks  hj 

MiTTBBi  J.*— *The  first  question  we  have  to  determine  in  this 
ClKiO  is  whether,  under  the  J^indu  law  as  administered  in  the 

(1)  5  B.  L,  B.,  466. 
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Bengal  ^ohool^  a  widow,  who  has  onoo  tracceeded  to  the  lestate  of   ^  ^^^^ 

Sier  deceased  iraefband,  ie  liable  to  forfeit  that  estate  by  reason      ^brt 
•of  nnchaBtity.  ^^ 

In  order  to  arrive  at  a  satisfactory  solution  of  this  qaesrtion^  If  on  ibbah 
we  thought  it  proper  "to  eensnlt  some  learned  Pundits  in  Gonrt ; 
«Bd  we,  accordingly,  ^smnnoned  Pandit  Issnr  Cbnnder  Yidya- 
sagnr.  Pandit  Mohesh  Cbnnder  Nyamttnn,  Officiating  Principal 
of  the  Calcutta  fiansorit  College,  Pandit  Bbarnt  Chander  • 
Shiromony,  Professor  of  Sindn  law  in  the  said  institution,  an^ 
Fo&dit   Taranath   Tarkobaohnspntee,   Professor    of   grammaT 

•und  rhetoric  in  the  saime.  Pandit  Issnr  Cbnnder  Yidyasagnr, 
however^  could  not  attend  on  acconnt  of  ill-health.  The  other 
three  pnndits  appeared,  and  orally  stated  nnanimonsly  that  the 
•qnestion  under  our  consideration  •eugbt  to  be  answered  in  the 
•affirmative,  each  giving  his  separate  opinion  and  tbe  authority 
»on  which  it  rested  also  orally. 

.  In  this  opinion  we*  entirely  concur.  AQ  the  ancient  riahis, 
<or  sages,  whose  works  are  recognised  as  authorities  in  the 
-different  schools  of  Hindu  law  current  in  the  country,  appear 
to  beimanimous  in  holding  that  an  act  of  nschastity  is  one  of 
tbe  gravest  delioquencies  of  which  a  woman  can  be  guilty ; 
^ndhence  itis  thatwe  find  in  the  Hindu  sbasters  so  mauy  stringent 
provisions  for  its  prevention.  '^  Day  and  night  (says  Menu) 
inust  women  be  held  by  their  protectors  in  a  state  of  depend- 
ence ;  even  in  lawful  and  innocent  recreations,  being  too  much 
addicted  to  them,  tiiey  must  be  kept  by  their  protectors  under 
their  own  dominion."— Colebrboke's  Digest,  Bk.  iv,  v.  3, 
'^^  Through  independence  (says  Narada)  even  women  bom  of 
noble  families  would  swerve  from  their  duty  ^  hence  the  Lord  of 
created  beings  has  -established  their  perpetual  dependence.'*-— 
Colebrooke's  Digest,  Bk.  iv,  v.  4.  ^^  Let  her  father  (says 
Yajnavalkya)  guards  maiden;  let  her  husband  guard  a  mar- 
ried woman ;  but  let  her  son  guard  her  in  age ;  or  on  failure 
of  these^  let  their  kinsmen  protect  her.  In  no  instance  id  the 
independence  of  a  woman  allowed.'' — Ooiebrooke's  Digest,  Bk.  iv, 
V,  6.  "  Women  (says  Menu  again)  must,  above  all,  be  restrained 
from  the  smallest  illicit  gratification ;  for  .  not  being  thus 
restrained,  they  bring  sorrow  on  both    families:  let  husbande 
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^     ^^'^ .      oonaider  this  as  the  sopreme  law  ordained  for  all  classes ;  and 

KiBT       let  tbem^  how  weak  soever«  diligently    keep  their  wives  under 

KouTAiiT    la^fjii  restrictions ;  for  he  who    preserves  his  wife  from  viccj 

HoNtiaAic    preserves  bis  offspring  f  torn  suspicion  of  bastardy,  his  ancient 

usages  from  neglect,  his  family  from  disgrace,    himseli    from 

anguitih,  and  his  duty  from  violation.^' — Uolebrooke's  Digest^ 

Bk.  iv>  V.  9.     ''  A  woman  (says  Vrihaspati)  must  be  carefully 

^      •    .    .    .    guarded  by  her  mother-in-law  and  other  venerable 

matrons/'— Colebrooke's     Digest,   Bk.  iv,    v.    12.    ^' If   the 
nusband's  family  be  extinct  (says  Namda  again),  or  the  kinsman 
be  unmanly,  or  destitute  of  means  to    support  her,  or  if  there 
he  no  sapindas,  a  kinsman  on  the  father's  side  shall  have  authority 
over  the  woman.    But  if  the  kindred  on    both   sides  fail,  the 
king  is    considered    as    the  protector  of  the  woman  ^  he  shall 
guard  her,  and  shall  chastise  her  if  led  away  from  the  path  of 
virtue."— Colebrooke's    Digest,    Bk.    iv,    v.    18.     ''Therefore 
guard  wives  (says  Pathinasi),  lest    mixed  classes  should  spring 
from  them." — Oolebrooke's  Digest,  Bk.  iv,  v.  10.     "  By  violat- 
ing their  obligation  of  fidelity  to  one  only  husband  fsays  Harita), 
and  by  receiving  the  embraces   of  a    stranger,  vicious  women 
confound   families ;    for   a  son  begotten  by  an  adulterer  while 
the  husband  is  alive  is  a  cunda»  or,  after  his  death,   agfoZaca: 
therefore  let  the  husband  guard  his  wife  from  the  assaults  of  lust. 
If  she  be  lost,  through  vice,  the  honour  of  the  family  is  forfeited  ; 
if  that  be  lost,  the  pure  succession    of  progeny  is  lost ;  through 
that  loss,  the  sacraments  of  duties  and  of  manes  are  destroyed  ; 
those    sacraments  being    destroyed,  duty   fails;    duty    failing, 
the  husband's  soul  is  lost ;  and  his  soul  being   lost,  everything 
is  lost," — Colebrooke's  Digest,  Bk,  iv,  v.  8. 

Whether  the  texts  above  referred  to.  so  far  as  they  relate  to 
the  dependence  of  women,  are  as  liberal  as  they  ought  to  have 
been,    and    whether    the    Courts    of    Justice  in  this  country, 

constituted  as  they  are  at  present,  sre  bound  to  carry  them  out 
in  their  integrity,  are  questions  which  we  need  not  pause  to 
discuss.  It  is  sufficient  for  the  purposes  of  onr  decision  to  say 
that  they  are  in  full  unison  with  the  feelings  of  the  Hinda 
community  in  general,  and  that  the  social  status  and  privileges  of 
Hindu  women  are  still  ordinarily  determined  and  regulated  by 
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^ial»  itiMe  texts  are  eminefltly  fitted  to  give   xlb  a  clear  idea  of 

tlie  geaeral  spirit  of  tfae  Hindu  law^  so  far  as  it  relates  to  the    Kolitaht 

question  of   chastity  in  Hinda  women ;  and  we  are,    therefore^    Konbbbam: 

justified  in  referring  to  them  as  a  valaable  guide  in  the  present     ^^^^^ 

disoQssion^  which  is  intimately    connected  with  that  qnestion. 

Snch  a  conrse  of   procedure  is  f  ally   warranted  by  the  decision 

(A  the  Privy  OottnOil  in  the  case  6{  Musaamut  Thakoor  Deyhee  r.  * 

Hai  Baluk  Ram  (1).    One  of  the    questions  raised    in  that  case    • 

was  whether^  under   the  Hindu    law   as  administered    in  the 

Benares  sidioolj  pi^operty    inherited  by  a    woman  becomes    her 

tiridhan;  and  a  passage  of  the  Mitakshara^  the  highest  authdrity 

recognized  in  that  school,   directly  supporting  the  a£Srmative  of 

this  proposition^  was  strongly  relied  upon   in  the  course  of  the 

argument.     But  their   Lordships  declined   to  act     upon   that 

passage  ;  and  one  of  the  reasons  assigned  by  them  was  that   it 

was  in  consistent  with  the  general    spirit  of  the  Hindu    law^  as 

shown  by  the  numerous  teatts  declaring  the  perpetual  dependence 

of  women. 

With  these  preliminary  observations  let  us  proceed  now  to 
the  direct  examination  of  the  question  vre  have  to  deal^with  in  the 
present  easow 

We  think  it  scarcely  necessary  to  remark  4hat  the  estate  of  a 
widow  under  the  Hindu  law  is  one  ef  a  very  peculiar  character. 
To  compare  it  with  a  life^estate^  or  witii  any  other  estate  known 
to  the  English  law^  would  be  to  misunderstand  its  nature 
dompletely  ;  and  if  authority  is  needed  1x)  support  this  proposition, 
ive  have  only  to  refer  to  the  remarks  made  by  the  Privy  Council 
in  the  case  of  2%e  Collector  of  Musidipatarri  v»  Oavaty  Vencata 
Narrainapah  (2).  It  is  true  that  the  widow  is  allowed  to  succeed 
to  the  estate  of  her  deceased  husband  as  his  heiress'-at^aw ;  and 
it  is  also  true  that  she  is  allowed  tp  represent  that  eatate  fully,  st> 
long  as  her  right  to  hold  it  eontinues  to  exist.  Sot  her  deminioa 
over  it  is  rifforonsly  confined  within  certain  defined  limits^ 
beyond  which  she  has  no  power  to  go;  nor  is  it  allowed  to 
descend  to  her  heirs  after  her  death.    As  ''half    the  body  "    of 

(V  11  Moore's  I.  A.,  139 ;  see  p,  J73.  (2;  8  Mopre's  I.  A,,  500 ;  see  p,  6fiO. 
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1873       ber.  deceased  hoibaQdi  she  takes  his  property  in. default :  of 

XiBT      iflsae»  bat  being  not  more  than  half  >  her  power  to  deal  with  it  is 

K01.ITANT   anything  bat   that  of  an  owner  in  the  tnie   sense  of  the  lerm. 

Hqnsibam   Indeed^  acoording  to  the  true  theory  of  the   Hinda  law,   she  is 

KouTA.     2|QQ^2|g  more  than  a    trustee   for  her  life   for  the  soul  of   her 

deceased  husband,  if  we  may  use  the  expression.    "  For  women 

the  property  of  their  husbands  (says  Yyasa)  is  intended  only  for 

•  use ;  let  them    not  make   waste   of  it  on  any  account.  **      In 

commenting  upon  this  passage,  the   author   of  the  Dayabhaga 

say  (Ch.  zi,  s.  1,  v.  61)  :  ''  Even  use  should  not  be  by  wearing 
delicate  apparel  and  similar  luxuries.  But  since  a  widow  benefits 
her  husband  by  the  preservation  of  her  person,  the  use  of 
property  sufficient  for  that  purpose  is  authorised.  In  like 
manner,  since  the  benefit  of  the  husband  is  to  be  consulted, 
even  a  gift  or  other  alienation  is  permitted  for  the  completion 
of  her  husband's  funeral  rites.  Accordingly  the  author  says, 
'  Let  not  women  make  waste. '  Here  '  waste '  intends  expendi- 
ture not  useful  to  the  owner  of  the  property. ''  It  is  clear  from 
this  passage  that  every  use  made  by  a  Hindu  widow  of  the 
estat-e  inherited  by  her  from  her  deceased  husband,  which  is  not 
conducive  to  his  spiritual  welfare,  is,  under  the  Hindu  law 
current  in  the  Bengal  school,  an  unauthorized  act  of  waste. 
And  the  acknowledged  founder  of  that  school  goes  to  the  length 
of  declaring  that  she  is  allowed  to  use  that  estate  for  the 
puirposes  of  her  maintenance^  not  because  she  has  any  independ* 
ent  right  to  do  sOj  but  because  by  preserving  her  person  she 
confers  a  benefit  upon  his  departed  spirit*  If  this  is  not  the 
true  picture  of  the  trustee  character  of  the  widow,  it  is  difficult 
to  make  out  what  trusteeship  means. 

It  should  not  be  supposed  that  the  above  provisions  were 
intended  by  their  framers  to  serve  as  mere  moral  precepts,  which 
the  widow  is  at  Kberty  to  obey  or  to  disobey  at  her  pleasure  : 
on  the  contrary,  the  utmost  precaution  appears  to  have  been 
taken  by  them  to  secure  their  strict  enforcement.  *  We  have 
already  shown  that,  according  to  the  Hindu  law,  \vomen  are 
deemed  to  be  never  fit  for  independence,  and  the  widow  in 
possession  of  her  husband's  estate  is  no  exception  to  the  general 
rule.    ''When  the  husband  is  dead  (says  Narada),    his  kin  are 
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the  gaardians    of  hid   childless   widow.    la   the  dispoaal  of  the       ^^^^ 
property  and  care  of  her  personi   as  well   as  in  her  maintenance^       ebry 
they  have  full  power.*'    The  authority  of  this  text  is  distinctly    ^^^^^^ 
recognized  in  the  Dayabhsga,  which    says  :— '*  In  the    disposaj   MoNKMii 
of  property  by  gift  or  otherwise^  she    is  sabject    to  the  control 
of  her  husband's  family,  after  his  decease^    and  in    default    of 
sons." — Dayabhaga,  Oh.  xi,  s.  1,  v.  64. 

In  order  to  complete  this  part  of   the  arg^ment^    let  us  pause  ^ 

for  a  moment   to  compare  the  widow's   estate    with    that  of  a 

male  heir  under  the    Hindu  law.    It  is  true    that*  in  the  latter 

case  also,  the  spiritual  welfare   of  the  deceased   proprietor  is  the 

only  test    resorted  to  for   determining  the  right    of  succession^ 

but  after  the  claimant  is   once   found  competent  to   satisfy  the 

requirements  of  that  test,  the  property  is  absolutely   made  orer 

to  him  as  his  own  in  the  fullest  sense  of  the  term :    no  effective 

restriction  whatever  is  put  upon  his   right  of    enjoyment ;    and 

the  estate  is  allowed  after   his  death  to  descend  to   his   heirs^ 

and  not  to  those  of  the   original  owner.    The    only  exception 

to  this   rules  is   to  be  found  in   the    case  of  aneesiral  property 

under  the  law  current  in  the  Benares  school,  but  ••  the .  pHnoipa| 

npon    which  that  exception  is  baaed  has  nothing  whatever  to  do 

with  the  present  discussion.    Nor  is  it  necessaiy  to  go  very  far  in 

order  to  find  oat  the  reason  of    this    distinotion    between   male 

and  female  heirs.    Women  are  incapacitated  by  their   sex  from 

performing  the  ceremony  of  |>anH»iia  sfoddh,  which  constitutes 

as  it  were,  the  very  corner-stone  of  the  Hindu  law  of  inheritance; 

and    hence  it   is   that  we  meet  with  a  general  tendency  in  that 

law  to  exclude  them  from  the  category  of    heirs.    In   the   few 

cases  in  which  women  are  allowed  to  succeed,  they  are   allowed 

to    do    so    upon  the  authority  of  special  texts,  and  not  npon  the 

general  principle  by  which  the  law  of  inheritance  is  regulated. 

"  Accordingly/'  says  the  anther  of  the  Dayabhaga  (C3i.  xi,  s.  6, 

V.  11), ''  Baudhayana  after   premising,    'a  woman  iu  entitled,' 

proceeds,  ^  hot  to  the  heritage ;  for  females,  and  persons  deficient 

in  an  organ  of  sense  or   member,    are    deemed   incompetent  to 

inherit.'    The  construction  of    this  passage    is,  a  woman  is  not 

entitled  to  the  heritage.    But  the  succession  of  the  widow  and 

certain  others  (motherj  daughter,  &c.)  takes  effect  under  express 
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tazts  without  any  contradiction  to  this  loa^dm.*'  The  case  o£ 
the  widow  affords  a  curious  illustration  of  the  tendency.  abov« 
referred  to.  So  far  as  the  original  ¥n:iters  on  Hindu  law  are 
concerned^  it  appears  that  they  were  by  no  means  unanimous  io 
recognizing  her  right  of  succession^  as  may  be  seen  from  the 
numerous  contradictory  texts  quoted  on  the  subject  both  in  the 
Uitakshara  and  in  the  Dayabhaga ;  andi  indeedj  if  we  were  to 
guide  ourselves  solely  and  exclusively  by  those  textsj  it  would 
have  been  extremely  difficult  for  us  to  come  to  any  satisfactory 

solution  of  the  question  one  way  or  the  other.  Among  the 
commentatorSi  the  author  of  the  Mitakshara  is  of  opinion  that 
the  widow  is  entitled  to  inherit  only  when  the  family  is  separate. 
The  author  of  the  Dayabhaga  repudiates  the  distinction  between 
joint  and  separate  family^  but  be  also  is  obliged  to  admit  that  she 
takes  under  the  authority  of  special  texts,  and  that  it  is  by 
those  texts  that  the  nature  and  extent  of  her  right  are  to  be 
determined  and  regulated. 

It  should  not  be  supposed  that  tiie  above  view  of  a  Hindu 
widow's  estate  is  opposed  to  the  Full  Bench  deoision  in  the 
case  of  Qohindmani  Vaei  v.  Bhxmial  ByMh  (1).  in  which  it 
was  held  that  a  '^idowis  competent  to  sell  her  so-called  life 
interest  in  the  property  left 'by  her  husband.  We  do  not  wish 
to  express  any  opinion  as  to  the  correctness  or  otherwise  of  this 
deoision.  It  might  possibly  be  supported  upon  the  ground  that 
such  a  sale  ie  nothing  more  than  mete  anticipation  of  the 
prooeedfl>  which  the  widow  could  have  realiaed  from  the  estate 
it  she  had  kept  it  in  her* own  possession.  But  there  is  nothing 
hi  that  deoision  to  sof^rt  the  oontention  that  the  proceeds^ 
thus  anticipated,  ean  be  tfsed  by  her  for  any  purpose  not 
autharized'by  rtfae  Bindn  law,^— that  is  to  say,  for  any  purpose 
not  eoBdumve>to>  the  spiritual  welfdire  of  her  deceased  husband; 
The  :Hindu  lttw,iit  should  be  observed^  does  not,  at  least  in* 
Bengal^  recogadae  any diatiaotiea  between  the  moveable  and  the 
immoveable  :piirtierus  of  the  estate,  nor  does  it  recognise  any 
distinction  between'  the  corpus  of  that  estate  and  its  profits. 
That  these   profits  do   not  become   her  atHdhan,  or   peculiar 
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properfy^  ui  aaj  settte  of  the  term,  ia  namlBSt  from  the  fact  that 
ibeir  residae^  which  remains  after  her  enjoyment  of  the  estate, 
is  albwed  to  go  to  the  heirs  of  her  husband^  and  not  to  those 
of  her  SMdhan^  ^^Thenefore/*  saya  the  author  of  the  Daya- 
blraga  (Ch.  iti,  1. 1,  v.  5^,  **  those  persons  who  are  exhibited  in 
a  passagfe  above  cited  as  the  next  heirs  on  failure  of  prior  claim- 
ants shalli  in  iilre  manner  as  they  would  have  suooeF'ded  if  the 
widow's  right  had  never  taken  effect,  equally  succeed  to  the 
residue  of  the  estate  remaioinff  after  her  use  of  it,  upon  thee 
Aemise  of  the  widow  in  whom  the  succession  had  vested.  At 
Buoh  time  (when  the  widow  dies,  or  when  her  right  ceases)  the 
snocession  of  daughters  and  the  rest  is  proper.'^  Every  expen- 
ditnre  incurred  by  a  Hindu  widow,  which  is  not  beneficial  to  the 
deeeased  owner,  is,  as  we  have  already  shown,  an  unauthorized 
act  of  waste  within  the  definition  of  that  term  as  given  in  the 
DftyaUiaga;  and  the  word  ^  nse'^  in  the  above  passage  puts  it 
beyond  all  donbt  that  tlie  rale  is  Jnst  as  much  applicable  to  the 
inorement  of  the  estate  as  it  is  to  the  eorptis  of  it.  As  for  the 
ftbaence  of  amy  distinction  between  the  moveable  and  the 
immoveable  portions  of  the  estate,  we  have  only  to  refer  to  the 
decision  of  the  Privy  Cotinoil  in  the  case  of  Bhiigv^andeen 
Ihobeg  v.  iUyna  Bmee  (1).  That  deciaioti  was  passed,  it  is  true, 
with  special  reference  to  the  Hindu  U^  admtiristered  in  the 
Benavea  school,  but  it  may  easily  be  abovs  upon  precisely  similar 
grounds  that  the  same  mk  holds  good  in  Bengal  also :  see,  also^ 
the  case  of  Cosdinaut  Sysach  v.  Sunrd^soontbry  (2)«  which  was  a 
Bengal  case.  Suppose,  for  ipstance^  that  a  widow  sells  her 
so-called  life-interest  in  her  busbapd'a  property  for  a  lakh  of 
rupees,  the  sale  may  be  allowed  to  stand  on  the  authority  of  the 
full  Bench  ruling  in  question.  But  can  it  be  CQutended  that  she 
would  be  entitled  to  use  this  lakh  of  Bupees  in  any  manner  she 
thinks  proper,  or  that  the  male  heita  of  her  husband,  who  have 
'TuU  powers  over  her  in  the  disposal  of  her  property,  in  the 
care  of  hq^  person^  and  in  her  maintenance^"  under  the  express 
provisions   of  the  Hindu  law,  would   not  be  competent  to  take 
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,  i?7^ *°y  ^^^^  *^®P*  ^  w»i»Mi  iiw  from  "  wasting^'  Ura  aouoimt  f  ifc 

KsftY       ^^7  well  be  that  the  Courts  of  Jostico  ia   this  oonntiy,   consti- 
KoLZTAXT     tuted  as  they  are  at  present,  are  not  in  a   position  to    oompel  a 
KoiTEEBAv    Hindu  widow  to  use  her  hnsband^s  property  for  the  benefit  of  bia 
KoLiTA.     soul,— although   we  are   far  from    saying   that  a  Hindn   king 
would  not  have  been   bound  to  do  so  to  the  fullest  extent,    be 
being  expressly  required  by   the  Hindu    sbastras  to  act   as  her 
^       guardian,  and  to  chastise  her  if  led  away  from  the  path  of  virtae, 
as  may  be  seen  from  one  of  the  text   already  quoted  by  as  ;— - 
\>ut  those  Courts  are  bound  to   interfere  in  oases  of   waste ;  and 
it  is  in  obedience  to  this  general  obligation  that  so  many  suits, 
instituted  by  reveruoners  to  set^  aside    acts  of  waste   committed 
by  widows,  have  been,  and  are  still  being  entertained  by  them. 
Suppose,  then  that    a   reversioner    brings  an  action    upon  the 
ground  that  the  widow  is  about  to  spend  a  large  sum  of  money, 
derived  by  her  from  the  profits  of  the  estate,  for  a  purpose   not 
authorized  by  law,  and  suppose  that  his  prayer  is  that  an  injunc- 
tion sliould  be  issued  oommanding  her  not  to    spend  it  for   that 
purpose,  can  the  Court  refuse  to  grant  the  in]unction»  if  the 
ground  upon  which  it  ia  asked  for  is  nmde  out  T  This    questiou, 
we  apprehend,  must  be  answered  in  the  same  way  as  if  the  threa- 
tened waste  had  related  to  a  portion  of  the  corpus  of  the  estate, 

unless  we  are  prepared  to  hold  that,  although  we  are  bound  to 
administer  the  Hindu  law  when  the  widow  olaims  to  succeed  to 
the  property  of  her  deoeased  husband,  we  are  not  bound  «to 
administer  that  law  when  the  dispute  is  as  to  the  nature  of  her 
right,  and  the  use  she  is  entitled  to  make  of  it.  We  are  aware 
that  it  has  been  held  in  some  cases  that  the  widow  is  not  under 
any  legal  obligation  to  render  accounts  to  the  reversioner.  We 
do  not  wish  to  express  any  opinion  about  the  correctness  of  these 
decisions  one  way  or  the  other.  It  may  even  be  granted  for  the 
sake  of  argument  that  the  widow  is  not  bound  to  make  good  to 
the  estate  any  sums  already  misspent  by  her.  But  there  is  no 
authority  of  any  kind  on  the  strength  of  which  it  call  be  held 
that  she  is  the  absolute  mistress  of  the  proceeds  of  that  estate  j 
or  that  the  reversioner  is  not  entitled  to  take  any  legal  steps,  in 
order  to  prevent  her  from  using  those*  proceeds*  for  a  purpos  e 
other  than  that  panctiDiied  li>y  tite  Hindi:^  law* 
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Sack  thin  being  the  natare  of  the   estate    inherited  by  a  1^7^ 

Hinda  widow,  e^ery  act  dona  by  her  theeSeot  of  which  is  to  kery 

ineapaoitate  her  from  using  that  estate  for  the  only  purpose  for  ^^^^^^^^ 

whioh  she  is  entitled  to  use  it,  operates  as  a  oanse  of  forfeitare.  Honxbhau 

The  question  is,  therefore,  reduced  to  this.    Is  uuchastity  an  act  ^'^''^^^' 
of  this  description  ?  Looking  at  thi«   question  from  a  purely 
Binds  point  of  view,  we  feel  no  hesitation  in  saying  that  the 

answer  to  it  ought  to  be  in  the  affirmative.  • 

^Womeu''  {says  Menu,  the  highest  and  most  respected  of  al^ 
the  Hindu  legislators)  ^*  have  no  business  with  the  texts  of  the 
Yeda ;  thus  is  the  law  fully  settled  :  having  therefore  no 
evidence  e£  law  and  no  knowledge  of  expiatory  texts,  sinful 
women  are  as  foul  as  falsehood  itself ;  and  this  is  a  fixed  rule.'' — 
Colebrooke's  Digest,  Bk.  iv,  v.  26.  The  following  passage  of 
Yyasa,  however,  whioh  is  cited  by  Bughoo  Nundana  (one  of  the 
acknowledged  authorities  in  the  Beog^  school)  in  connexion  with 
this  very  subject,  and  which  wiH  be  more  specifically  referred  to 
in  a  subsequent  part  of  our  judgments  is  still  more  explict  on  the 
point:— *^  O  Arundhuti  1  gifts,  fastings,  reUgious  and  other  good 
acts  o!  an  unchaste  woman  are  vain ;  tlieir  religious  merits  also^ 
spotless  beauty,  are  fruitless.  ISiose  wicked  women,  who  by  the 
commission  of  adultery  deceive  their  husbands,  lose  from  that 
time  the  fruits  of  religious  acts,  and  are  doomed  to  hell.'^ 

It  is  clear,  therfore,  that  an  unchaste  woman  not  only  causes 
^'  the  loss  of  her  husband's  soul,''  but  she  is  totally  incompetent 
to  redeem  it  afterwards,  inasmuch  as  every  act  done  by  her 
subsequent  to   the  loss  of  her  chastity  must  be  necessarily 

destitute  of  all  religious  efficacy  whatever.  How  then  can  it  be 
contended  that  such  a  persou  is  entitled  to  retain  possession  of 
her  husband's  estate,  when  .  she  has  by  her  own  act  reduced 
herself  to  a  condition  which  renders  her  absolutely  unfit  to  use 
that  estate  for  the  only  purpose  for  which  it  was  made  over  to 
her.  As  half  the  body  of  her  deceased  husband,  she  took  it  as 
a  trusteeufor  the  benefit  of  his  soul ;  but  if  she  is  no  longer  in 
a  position  to  fulfil  her  duties  as  such  trnstee»  the  trust  property 
must  bd  taken  away  from  her  as  a  matter  of  course. 

Nor  is  the  above  conclusion  wanting  an  express  authority  to 
support  it     That  an  unchaste  widow  has  no  right  to  succeed  to 
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th<e  estAbe  of  laer  deceased  hnsbaKid  it|  we  belivre»  a  propoeitioa 
'  of  Hindu  law  beyobd  all  diapoie.  The  ICitaloiIiarai  Whieh  is 
respected  as  a  revj  bigh  aathority  more  of  leas  is  every  part  oE 
Hindustan  >  expressly  laya  doi!ra:«-*''  Tberfore  it  is  a  settled 
rale  of  law  that  a  wedded  wif e>  being  chaste^  takes  tlie  whole 
estate  of  a  ni^n  who,  being  separated  ffom  his  co^heirs^  and  not 
subsequently  reainted  with  tbem^  dies  leanng  no  male  issue' ^-«« 
Mitakshara,  Ch.  iii  8»  1,  y«  89*  The  discussion  in  v^  18  is 
signijScant.  la  that  Terse  the  author  repadiates  the  claim  of  a 
widow  who  is  appoiated  to  raise  up  isftae  for  her  husband,  and 
he  bases  his  opinion  on  a  text  of  Vridha  Iteno,  which  expressly 
declares  that  a  chaste  widow  aloiie  is  entitled  to  succeed.  It  is 
worthy  of  remark  that  a  mere  appointment  to  faiae  up  issue 
caonoty  in  the  absence  of  anything  done  by  the  widow  in 
pui'saance  of  that  appottititienty  affect  her  chastity  is  any 
manner  whatevetf  and  yet  the  bate  likelihood  of  her  keeping 
such  an  appeiotiii6nt>  and  thereby  losing  her  chastity,  is  consi*- 
dered  as  a  sufficient  ground  for  her  disinherison.  It  is  clear 
therefore,  that  in  the  opinion  of  the  author  of  the  Mitakshara, 
the  widoWf  who  is  to  sacceed  to  the  estate  of  her  deceased 
husband^ust  remain  under  a  perpetual  obligation  to  preserve 
her  chastity ;  and  this  inferenoe  is  act  only  confirmed  by  the  very 
wording  of  the  text  of  Vridha  Menu»  upon  which  he  relies^ 
bat  also  by  vVr  37  and  38^  in  which  be  says,  that  the  widow 
who  is  suspected  of  inxxmtinenee  must  be  excluded,  and  that  she 

who  ia  not  supposed  likely  to  be  guilty  of  that  offence  is  alone 
entitled  to  takd  the  wealUi  of  her  deceased  husband* 

tt  is  true  that  there  ia  no  special  dtaoussion  on  this  point  in 
the  Oayafahagai.  bnt  the  risason  of  this  omisssion  is  obvious* 
The  anthority  of  the  Mitaksbara,  it  should  be  remembered, 
waa  aA  one  time  supreme  etest  in  Bengal,  and  as  the  author  of 
the  Dayaloiiaga  did  not  intend  to  dispute  the  correctness  of  all 
the  proportions  laid  dowa  in  that  treatise,  we  need  not  be  at 
all  8urpri2ed  at  kia  silence  in  regaifd  to  some  of  tfaeiji.  It  is 
for  this  reason  that  the  Mitakshari  is  siill  regarded  in  the 
Bengal  school  as  a  very  bigh  anthority  on  all  questions  in- 
respect  of  which  there  is  no  express  conflict  between  it  and  the 
works  prevalent  in  that  school^  as  may  be  seen  from  the  remarks 
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made  by  the  Privy   Council  in  the    case    already  referred  to.  « 

But  be  this  as  it  may.  it  seems  to  be  clear,  upon  the  authority     „  Kkrt 

of  the  very  texts   relied  upon  by  the  author  of  the  Dayabhaga,  v, 

in  order  to    establish  the  widow's  right  of  suocession,  that  both    ^g^"^^^** 

the  accrual  and  the  continuance    of    that  right  are  absolutely 

dependent  upon    the  preservation   of    her  chastity.     The  Very 

fir<it  text  quoted   by  him  is  one  from  Vrihaspati,  wtiich  says:—. 

^  In  scripture^   and  in  the     Code  of  law>  as  well  as  in  popular 

practice^  a  wife  is  declared    by  the  wiae  to  be  half  the  body  of  • 

her  husband^   equally  sharing  with  him  the  fruit  of  pure  and 

impnro  acts.     Of  him  whose  wife  is  not   deceased,  half  the  body 

survives.     How  then  should    another    take  his  property  whilo 

half  his  person  is  alive  7     Let  the  wife  of  a  deceased  man^  who 

left  no  male  issue,  take   his  share,   notwithstanding  kinsman,  a 

father,  a  mother,  or  uterine  brother,  be  present.     Dying  before 

her  husband,  a    virtuous  wife  partakes  of  his  consecrated   fire, 

ox  if  her  husband  die  before  her,   she  shares  his  wealth  :  this  is 

a  primevail  law.    Having  taken  his  moveable  and  immoveable 

property,  the  precious  and  the  basometals^  the  grains,  the  liquids^ 

and  the  clothes,  let  her  duly  offer  his  monthly,  half-yearly,  and 

Other  funeral  repasts.     With   presents    to  his    manes,  and  by 

pious  liberality,    let   her    honor   the    paternal   unole    of   hei^ 

husband,  &o." — Dayabhaga,  Ch.  ii,  s.  1,  v.  2; 

The  word  "  virtuous*'  in  the  above  passage  is  a  mis- 
translation. The  original  contains  two  words,  '^potibrota  '^ 
ana  ^^shadhP*  the  former  meaning,  devoted  to  the  Itoto,  or 
ceremony  of  promoting  the  happiness  of  her  husband  ;  the  latteri 
chaste.  According  to  this  teiCt,  it  is  clear  that  it  is  the  chaste 
widow  alone  who  is  competent  to  perform  the  religious  and 
other  acts  conducive  to  the  spiritual  welfare  of  her  husband,  and, 
therefore,  entitled  to  succeed  to  his  estate  after  his  death,  in 
default  of  male  issue.  It  is  the  chaste^  and  not  the  nnchastOf 
wijEe  who  is  regarded  '^  in  the  Hindi!  scriptures,  in  the  code  of 
Hindu  law*,  and  it  the  popular  practice  prevailing  among  the 
Hindus,"  as  half  the  body  of  her  husband  ;  and  it  is  she,  and 
she  alone,  who  is  entitled  to  partake  of  his  consecrated  fire,  ta 
offer  his  monthly,  half-yearly,  and  other  funeral  repasts,  as  well 
as  to  do  those  piooa  ads?  of  liberality   wh  ich  are  necessary  for 
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isya       the  salvation  of  his  soul.      An   unchaste    woman  is  even  as  a. 
Kjbby       corpse,  for  every  act  done  by  her  is,  in  the  eye   of  the  Hinda. 
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law,  absolately  null  and  void  so  far  as  religions  efficacy  is  con- 
MoNEBRAH  cerned  ;  and  we  might  here  refer  to  the  case  of  Sayamala  I  Dutt  v. 
Saudamini  Dasi  (1),  in  which  it  was  expressly  held  that  an 
adoption  made  by  an  nnchaste  widow  is  invalid,  notwithstanding 
that  it  was  made  in  pursuance  of  a  permission  given  to  her  by 
•        her  husband. 

The  next  text  to  which  we  wish  to  refer  is   that  of  Vridha 

Henn,  wh  ich  says  : — "  The  widow  of  a  childless  man,  keeping 
unsullied  her  husband's  bed,  and  persevering  in  religious  observ- 
ances, shall  present  his  funeral  oblation  and  obtain  his  entire, 
share,"  Who  Vridha  Menu  was,  or  whether  he  was  a  real  or 
a  fictitious  personage,  it  is  needless  for  us  to  enquire*  It  is 
sufficient  to  say  that  the  above  passage  is  reoogniised  by  the 
author  of  the  Dayabhaga  as  one  of  the  texts  upon  which  the 
widow's  right  of  succession  is  based  (see  Dyabahaga,  Gh.  xi, 
8.  1,  V.  7)  ;  and  that  it  shows,  beyond  the  possibility  of  a  doubtj, 
that  the  preservation  of  her  chastity  is  a  condition  precedent  ip 
the  widow's  capability  to  offer  oblations  to  her  deceased  husband,^ 
and,  therefore  ,  to  her  right  to  take  his  estate.     The   third  text. 

*  ■ 

*3  one  of  Vyasa;  it  says: — ''  After  the  death  of  her  husband,' 
let  a  virtuous  woman  observe  stricitly  the  duty  of  continence 
and  lot  her  daily,  after  the  purification  of  the  bath;^  present 
water  from  the  joined  palms  of  her  hands  to  the  manes  of  Ufbr 
husband.  Let  her  day  by  day  perform  with  devotion  the 
worship  of  the  gods,  and  especially  the  adoration  of  Vishnu. 
Practising  constant  abstemiousness,  she  should  give  alms  to  the 
chief  of  the  venerable  for  increase  of  holiness,  and  keep  the 
various  fasts  which  are  commanded  by  sacred  ordioances.  A 
woman,  who  is  assiduous  in  the  performance  of  duties,  conveys 
,  her  husband,  though  abiding  in  another  world,  and  herself  to  a 
region  of  bliss." — Dayabhaga,  Ch.  xi,  s.  1,  v,  43.  This  is  the 
part  of  duty  which  the  widow  is  enjoined  to  follow  throughout 
her  life,  and  it  is  only  by  steadily  persevering  in  that  path  that 


(1)  5  B.  L.  B.,  362. 
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site  6aii  promote  tlie  spiritnal  welfare  of  ber  bn&band.  It  is  to  , 
be  borne  in  mini  tbat  ber  capacity  to  protnote  eucb  welfare 
ariaesonly  on tbe  date  of  ber  widowbood^  and  not  before,  as 
may  be  seeb  from  t.  43  of  s.  1,  Cb.  xi  of  ColebrookeN  Daya- 
bl^aga  :  aad  it  is  for  tbe  purpose  of  enabb'Bg  ber  to  secure  tbe 
attaizunent  of  t&is^object  as  well  as  for  anotber  to  wbicb  we 
i|ha)l  presently  re|drj  tbat  bis  estate  k  made  over  to  ber. 
Accordingly ,  the  autbor  of  tbe  Dayabbaga^  after  oiting  tbe 
lexts  of  Vyasa  itbove  quoted,  says  : — "  Since  by  tbese  and 
otbefr  passages  it  is  declared  tbat  the  wife  rescues  her  husband 
from  bell ;  and  since  a  woman  doing  improper  i^cts  through 
indigence  causes  her  husband  to  fall  into  a  region  of  horror  ; 
therefore  the  wealth  devolving    upon  ber   is  for  the  benefit  o£ 

the  former  owner  :  and  the  wife's  succession  is  consequently 
proper." — Dayabbaga^^  Cb.  xi>  s.  1,  v.  44.  It  will  be  seen  that 
the  author  of  the  Dayabhaga  repeatedly  calls  tbe  deceased 
husl^and  the  owner  of  the  estate^  notwithstanding  the  widow's 

sucoension,  she  being  in  possession  of  it  merely  as  half  his  body^ 
and  solely  for  his  benefit.  It  is  clear,  therefore^  that^  according 
to  the  author  of  the  Dayabhaga^  there  aro  two  reasons  for 
allowing  the  widow  to  succeed  to  the  estate  o£  her  deceased 
husband^  namely^  firsts  because  she  can  rescue  him  from  hell 
by  living  in  the  mode  prescribed  by  the  Hindu  shastras ;  and 
secondly^  because  she  might  cause  his  soul  to  fall  in  to,  a  region 
of  torment  by  doing  improper  acts  through  indigeB4:e.  Both 
these  reasons,  however^  presuppose  the>  '^  strictest  observance 
by  ber  ot  the  duty  of  continence  ;^  and  it  is  for  this  reason  tbat 
such  observance  has  been  )put  forwardly  Vyasa  aa  the  very 
first  condition  which  she  must  satisfy,  in  order  to.  fulfil;  tbe 
requirements  of  her  position.  The  last  text  we  wish  to  refer 
to  is    one  of    Catyayana,   cited  in  the  following    passage  oE 

tbe  Dayabhaga  :r^^^  But  the  wife  must  only  enjoy  hen 
husband^s  estate  after  bis  'demise.  She  is  not  entitled  to 
make  a  gift,  mortgage,  or  sale  of  it.  Thus  Catyayana  says  :-« 
'  Let  the  c&ildless  widow,  preserving  unsullied  the  bed  of  her 
lord,  and  abiding  with  her  venerable  protector^  enjoy  with 
moderation  the  property  until  her  death.'  " — Dayabhaga^  Cb.  xit 
s,  1,  V.  56. 
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^^^ This  passage  shows  clearly  nob  only  that  the  widow's  right  is 

KsRY       a  mere  right  of  eDJoyment^  the  word  ^'enjoyment"  being  uodor^ 

^^         stood  in  the  sense  explained  above^  but  that  the  exercise  o£  that 

I^NBBsAic  right  is  absolatly  dependant  pa  her  ^'preserying  ansidlied  &e  ori*» 

bed  of  her  lord/^  The  participial  form  of  the  word  '^  preserving/' 

i.  e.|  continually  preservings  which  is  also  the  form  used  in  the 

originalllTira^(pa2ayani«,)pr07es  conclusively  that  the  injaBotton 

*  Is  one  in  the  nature  of  a  permanently  abiding  condition^  which, 
•the  widow  is  bound  at  all  times,  and  under  all  circumstanceSj  to 
satisfy;  and  the  right  of  enjoyment  conferred  upon  her  being 
expressly  declared  to  be  subject  to  such  a  condition^  every 
violation  of  it  must  necessarily  invovlo  a  forfeiture  of  that  right* 
It  has  been  alre^idy  shown  that  the  widow's  right  of  succession 
is  dependent  solely  and  exclusively  on  the  authority  of  special 
texts,  and  it  would  not  certainly  lie  in  her  mouth  to  say  that  she 
]S  entitled  to  enjoy  that  right  without  being  bound  by  the  con* 
ditions  which  those  very  texts  have  imposed  upon  her.  It  has 
been  said  that  the  same  reasoning  would  apply  with  equal 
force  to  the  other  portions  ^of  the  text  which  requires  her  to 
abide  with  her  venerable  protector.  But  this  is  not  a  separate 
pondition  by  itself.  It  is,  in  fact,  merely  ancillary  to  the  pre- 
ceding condition,  namely,  that  of  preserviDg  unsullied  the  bed 
of  her  lord,  and  is  simply  as  a  means  to  e^n  end.  Indeed^  it 
was  at  one  time  a  matter  of  grave  doubt  wheUier  a  widow,  who 
has  voluntarily  left  the  protection*  of  her  husband's  kinsmen,  ifl 
entitled  to  retain  his  estate.  The  question  was  ultimately  settled 
in  the  affirmative  by  the  Privy  Council,  But  the  decision  in 
the  case  of  Cossinaut  Bysach  v.  HurroQ9oondry  (1)  was  expressly 
put  upon  the  ground  that  the  widow,  in  that  particnlar  case,  had 
not  changed  her  residence  for  unchaste  purposes.  This  decision 
lends  considerable  support  to  our  view  though  in  an  indireofa 
way  :  for  if,  as  has  been  argued  in  this  case,  a  widow,  who  kaa 
once  succeeded  to  the  estate  of , her  deceased    husband,    is   not 

* 

liable  to  forfeit  that  estate  by  reason  of  unohastity  neither    the 

Pundits  who  were  consulted  in  that  case  nor  the  Lords    of     the 

Judicial  Committee  by  whom  it  was  ultimately  disposed  of,  would 

have  put  their  opinions  upon  the  narrow  ground  above  referred  to« 

(I)  VyavaathaDarpana,  97  ;  S.  0.,  2  Mori.  Dig.„l93. 


VOL.  Xmj  HlflH  OOUET.  1' 

The    otiier  auiIioriti€s    current  in  the  Bengal  school   are  gtitl        ^^^^      * 
more  explicit   on  the  point,    fireekisaen    Turkolunkat-,    whose      Kmy 
authority  has  been  held  in  some  cases  to  be  superior  even  to  that      ®  ^ 
of  the  author  of    the  Dayabhaga,  expressly    declares    ''shadhi,  ^^J^^^^ 
chaste,  otherwise  the  right  ceases. '*    The  word  ''ceases "  in  the 
aboTO  passage  stands  for  the  word  nibrith^^i^lj^pn  the  original ; 
and  as  this   hu^t-xnentioooed  word  dearly  means  "Ae  ex^06iom  of 
aome  pr^^existing  thing»it  aeems  to  be  dear  tliai^  in  the  opinioa 
of  fireekissen    Turkolunkar,    loss .  of  chastity  iaa  caase  of  f or- 
feitore.    Snghoo   Nunduna   ako^  tike  author  of  the    Dayatatwa 
and' of  several  other  works^ which  are  vegarded  as  high  autfaoritiied 
in  the  Bengal  schoolj appears  to  be  of  the  same  opinion.    After 
Oitiiig  :t}ie  text  of  Gatyayana  above. referred  to^  he  says^  '^  8hadhi$ 
9ot  tindhaste.     Therefore    it  is  said    in  the    story  of    Pubnuka 
in  the  Hnrrftvansa  t— 'Oh  Anmdhuti !  gifts^  fastings,  and  ether 
Tirtuous  acts  of  an  unchaste  woman  are  vain,  Ac.,  ftc/'^    Thid 
passage  has  beesn  already  quoted  4n  extenso  in  an  efirKer  part  of 
Ihifi  judgment,  and  we  have  only  to  observe  in  this  place  that  the 
aoittitur  of  the  Dayatatwa  refers  to  it  tor  the  purpose  dfshowiirg 
that  the  Hindu  law  insists  upmi  the  virtue  of  chasptity  as  a  mne 
qua  fton  to  the  widow^s  enjoyment  of  the  proFperty   inherited  by 
her  from  hev  husband ;  because 'the  momenft  she  commits  an  act 
of  ifiiohastityf  she  becomes  absoilutely  incomfpetent  to  confer  any 
spiritual  beui^t  upon  her  deceased  husband,  or^  as  the  text  itseH 
ai^a,  she  ^'loses  from  that  tiihe  the  fruits  of  religious  acts,  and 
is  doomed  to  hell;''    Lastly,  Juggefnath  Turkopunchanun,  one 
of  th&.most  modem  authorities  of  the  Seagal  school,  expressly 
aaya  ^«^'^6inc0  a  woman   has  not   yet  performed   the  duties  o* 
widowhood  and  the  like,  how  cftti  she  have  a  title  to  the  inherit- 
anoeimfmediately  after  the  death  of  her  husbaindT    She  has  an 
ioDRnediate  titl^  because  slie  is'  disposed  to  perform  those'  duties; 
But  afterwards  if  her  propensities  happen  to  change,  she  forfeita 
the  right  she  had  fully  possessed."— Oolebrooke's  Digest,  Bk.  v* 
V.    409..  And   again  in   y.  4f7    of  th^   same    Book:— '^*Tho 
cAildlesa   widow,*    considering  *  that  the    sever^^l   property  of  a 
womiA    may    be   resumed    (v.    405),    if  she    do  not    preserve 
unsullied  the  T)ed  of  her  lord,  the  legislator  propounds  this  text. 
This  maxim  being  true  in  the    case  of  the  several  property  over 
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*      ^^^       which  a  woman  has  erolusire  dottiaioo^  the  same  is  loqaitable  la 
Kjolx      respect  of   an  estate   devolving  on   her  by    the  failure    of  tnal^ 
^_  issue/ 

'    g^^TiTT^  I^  is  further    to  be  observed^thafc  the   Hindu  law  goes  to  the 

length    of  declaring  that  a  woman  who    is  guilty  of    unehastity 
is  liable  to  f6rfeit  even  hev  strtdhar^,  or  peculiar  property.    Ttlins 
K'arada  says  :««H<'Among^  Ivethren  if  one  die  aattoilly  or  civflly 
•      without   male  issuer   Ike  rest   mary  ditide  his   preperty   timong 
^homeelvoB    ei»epttng  the  wealth  of  his  wires^  and  shall  tep^ott 
'    them  ttntil  they  die,  pirovwbd  they  preserve  unsultted  the  bed  of 
their  husbands*    But  from  otdiera  tlie  heirs    may  resume    theif 
exelasive   property/^-^Narada  Saahita^   )k  St ;    Ci>Iebrooke'B 
Digest^  Bk.  v,  v.  40&    Oatyayasaalao.laya  dinwa  ilbe  same  fde  tr*^ 
^' But  a  wif  e  wbo  doea  kualicioua.  acta  iojiurioua  to  her  husband! 
who  b4s  BO  eense  of  shame^ :  who*  destroys  his  efEacts^  or  who  takoi, 
delight  in   being   faithless  to  hie- bed|   is  held  anwotrlky   oftb» 
property  above  described*" — Cokbrookei'e  Stgesi^Bk.  v^  v.  484« 
In  commenting  upoa  this  psissage^  JoggSrnath  says  ;«^^ '  4otfii 
iniuripusto   bar  husband/   the  admiuisteriag   o&poisooi  «rUi« 
Uke.    ^Wbo>  has  up  seas^  of  shame/    wha  goes  ta  other  towua 
on.  &Lie  pretences  or  Ae  like,     'Who  destroys  his  effects/  who* 
incnxa   ezpeoses  for  immoral  purposes/'    Nor  is    this  doctrine 
wanting  ixi  the  support  of  thu  oommentators.    We  have  aIread]^ 
seen  what  4i:iggeraath  sa^f  upon  tbe  subjeot ;  aad  tb»  fellow* 
ipg.  passages  will  .show  tl^t  several  other   eemmentatos  al^o. 
^re  of   the  same  opiutou  ^— '^^  Tiienefore   the    property    gitea 
tpa  eba^te   womapi  by  her- f i^Qr-iu-law  and;  others  shaUnot^* 
h^  resumed  by    tl^    relatives  a^    it   deela^d  (by   Yrifaaapati. 
If  she  prove  otberwisei^  the  property  givea  fxy  her   itfay  ba 
icesumed«    Thaa  Catyc^ana  lays  :^It  ia  the  wile  daroled  to 
her   husband  wbp    is  en{kitibd  to  eujoy   tba^preperty   given  to 
(er.    If  she  i^  pot  so  devoted^    sh^  is  entitled  to.  mai^teawoe, 
Bui   she   who  is  mischievous  or  shameless,    or  who    destrqya 
bis   ^f^ects^   01^  who  is  uuchastei    should   be  unworthy^  o£  tho 
property/'' — ^Yiramitrodaya^    p.  203.     Kughoa  Nund una  also 
relies  in   page  53  of   his  Dayatatwa   upfxn  the    text    of  Niarada 
quoted   above;   and    what    is  still   more    important    for    the 
purposes  of  our  decision  is^  that  he  relips  upou  ijt  with  ^2|»resfli 
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* 
i:eferM(»to  the  estate  inborited  by  a  widow  ttom  het  d«ceasecl       ^873      * 

iuBiabaiid.    The  aoiklior  ol  Ihe  Vit ada  Ohintamani,  after  citing  the       t^^ry    ^ 
text  ct  Catyajrana,    "But  a  wife  who  does  malicious  acts,   Ac./'    Kotm«Y 
says-— .*'' Who  does   laalicioM  actg,  &o/    This  ehows  that  the    Montorak 
kinged    shoald  demand   the   peoaltar   properfcy   from    sQch  a     Kolila, 
wonEi»ii^''*-ProflaiWM?  Coomor  Tagore,|Vivada  Chintama&i,  p.  266- 
5?liew«d''wett*'  (^fii)ieoiiiitted:ki  B^beo  Prosmmo  Ooomar'a 
tanaaal^NMiv  ba*  »i  goes  to  show  most  distinctly  that  the  rule 
ia«/orlwif%«pplicaUe  toeveiy  other  kind  of  property  belonging, 
ta  a  woHian» 

It  may  be  conceded  that  the  Courts  of  Justio^  in  this  CQtmtry: 
are  not  bound  to  enforce  this  rule>  inasmuch  as.  it  has  no 
necessary  oonnexioln  with  the  law  of  inheritance,  but  it  throws, 
considerable  ligbt  on  the  question  we  have  to  dete^mi^e  in  thia 
case.  If  we  once  admit  that  want  of  chastity  is,  in  the  eye  of  tho 
Hindu  law,  a  ground  of  forfeiture  in  the,  case  of  a.woi^a^n'a 
^pfidhMi  over  which  S;hQ  has  an  almost  absolnte,  dominion,  tho 
infovence  is  almost  irresistible  that,  the- san^e  rule  must  apply ^  at. 
l^^with  equal  forc^,  to  the  case  of  property  giveiii  tq  a  widoW' 
for  a  special  purppse,  the  fulfilment  of  which  is  alto^Bther . 
inconsistent  witb  the  loss  of  her  chastity.  Indeed  the  Hindu 
l^w  goes  on  to  declare  t|hat  an  unchaste  ^foman  is  not  entitled 
even  to  mftii^enance.  We  do  not  wish  to  multiply  authorities 
on  this  point>.  and  we  will  therefore  conclude  these  remarks. 
I{y  quotiiig  the  following  pa,sa^ge  from  the  Dayabhaga,  in  which. 
it  is  expressly  laid  down  that  an  uncbacite  woman  should  be 
expelled  from  the  family-honse.;— "  Their  childless  wives  oon^^. 
dAoting,  themselves,  apgM  mus^  be  supporjbed :  but  such  as  are 

lUMdiaste. should  be  expelled  ((^41  f flvi)'^-^Day abhsga,  Oh.  v, 
V.  19.  Of  ,coiirse,  the  ehildless  wives  referred  to  in  this 
passsage  are  the  wives  of  persons  who  are  themselves  disqualified 
t0  inherit,,  but  there  seems  to  be  no  reason  whatever  why  the 
same  rul^  shpuld  not  apply  with  equal  force  to  the  wives  of 
those  members  of  the  family  who  are  fortunate  enough  to  inherit 
the  family  estate. 

It  has  been  said  that  some  of  the  texts  qnoted  above  refer  to 
many  other  virtues  besides  chastity^  and  that  the  argument  in 
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*      1S73       jj&7or  of  foifeitare  woitld  bo  eqaaU;  Bbtong  in  tUe  olMe  of  tho 

KxBY       widow's  der^Iiotibns  in  respect  of  tiiose  yirtoeSy  as  in  the- case 

KoLiTANY    ^ J  jj^^  failure  to  pteser^e  her  chastity.    But  the  answer  to  this 

HoNXKSAjc  objpotiou   is  very  plain.    A  cl^aste  widow   who  has  fS&iled  to 

perfor^i  b^r  duties  to^daj'  may.  peivfbrm  them*  on-  some  ftitare 


date.    Bsit.a  widow  who  has.  once  sottied  tka  bed  of  her  lord^ 
^ot:  only /'qaiwies  l\en  hosbs^fs  soiil^  to  b}l-  into  a  region  of 

torp^ei^tx"  bo^  beooynes  fron^thati  time  absolntelyi  ineompetent< 
to  do  anyjthing.  foe  hjuB  spiritugl  w^lfe^.  All  her  fasting  and. 
acts  of  piety  become  fruitless  and  yain^  and  as  she  no  longer > 
remains  half  the  body  of  her  husbands  her  estate  must  neces- 
sarily come  to  an  endi 

It  bad  been  further  said  that  ^ul.lery  is  an  ezpiable  offence 
under  the  Hibda  shastras.  Whether  it  is  so  or  not.  appears 
to  be  a  doubtful  question.  EuUukabhuttaj  tbe  celebrated  com^ 
mentator upon  Menuy  makes  the  following  observations  upoh  a 
text  of  the  latter^  which  has  been  already  quoted  in  this 
judgment : — ''  None  of  the  ceremonies  at  the  birth  of  children 
and  so  forth  are  perEormed  for  females  with  holy  text^*  ^ia. 
limitation  of  law  is  fully  settled,  hence,  through  the  want  o£ 
solemn  rites,  accompanied  witb  holy  telts,  they  are  not  divested 
of  sin  ;  through  the  ^ant  of  evidence  of  law  and  scriptures^, 
they  are  not  acquamted    with  the  dystem  of  duties,  and  having 

no  erpiatory  text8,-^that  18,  being  incapabl'e  of  expiating  a  sin 
actually  committed,  since  they  ere  debarred  from  the  silent 
repetition  of  expiatory  texA, — ^women  are  as  foul  as  fieilsehood 
itself,  &o.*' — Colebrook*s  Digest,  Bk.  iv,  v.  25.  Some  of  the 
modern  writers,  however,  appear  to  be  of  a  different  opinion 
though  even,  according  to  them,  expintion  is  not  permitted  after 
the  birth  of  illegitimate  children*  which  is  in  fact  what  has 
happened  in  the  present  case;  But  wa  do  not . wiA  to.  meat  t^ia 
objection  upon  this  narrow  ground.  Assuming  that  expiation  is 
allowable  in  a  case  tike  the  present,  we  are  unable  to-  see  how 
that  circumstance  can  effect  our  decision  one  way  or  the  other. 
Expiation  might  save  the  widow  from  the  future  punishments 
prescribed  for  the  act  itself,  but  there  is  no  authority  in  the 
Hindu  law,  so  far  as  we  are  aware  of)  to  support  the  contention 
that  it  can  control  the  operation  of  the  special  texts  under  whicb 
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8li0  inkaritBj  or  ihafc  it^jan  render  her  cliasiie  after  abe   has  ottco       ^^^ 
become  anchaste.    Ife  ia  the  ohaste  widow,  and  the  ohaate  widow      Kbbt 
alone,  wko  ia  allowed  to  inherit  the  eatate  of  her  deceased   has-         v. 
band,  and  ahe  ia   expreasly  told  to  nae  that  eatate  solely  and   ^i^^*^^^^ 
etelnahrely  for  his  apiritnal  welfare^    subject  to  the  condition  of 
'^  preserving  hia  bed  unsnllied :''  once  nnohaste,  ahe  mast  remain 
unohaato  for  ever^  and,  therefore*  for  ever  incompetent  to  satisfy 
the  condition  npon  which  her  title  depends.*     Indeed,  if  expiation         * 
can  bar  the  forfeiture,  it  can  -bar  the  disinherison  also  ;  but  there  . 
is  no  authority  whatever  to  support  either  of  these  propositions. 
l%e   Hindu   law,  it  should    be    remembered,    recogfuized    the 
institution  oi  suttee.    That  barbarous  praictice  was  current  ih  the 
country  down  to  a  very  recent  date,  when  it  was  abolished  by  the 
Britiah  €k>vemment.    But    barbarous  as  it    was,  it  serves    as  a 
Valuable  guide  to  the  true    spirit  of  that  law   on  the    particular 
subject  now  before  us.    If  the  widow  wishes  to  survive  her  hus- 
band, and  to  represent  him  and  hia  estate  as  half  his  body,    she 
mast  remain  a  suttee,  or  chaste  woman,  throughout  her  life ;  and 
it  ia  upon  this  express  condition  that  she  is  allowed  to  take  and 
to  enjoy  that   eatate   in    default   of  male    issue.    Indeed,   the 
Hindu  law  is,  as  we  have  already    shown,  extremely    averse  to 
give  property  to  women,  and  one  of  the  special  reasons  assigned 
for  making  an  exception  in  the  widow^s  favor  is  that,  by  obtain- 
ing property,  she  would  be  able  to   avoid    temptations  of  want, 
and  80  preserve  her  chastity,  and  thereby  save  her  husband^s  soul 
from  the    torments    of    ''a  region  of^orror."    The  case   of  a 
widow  appointed  to  raise  up  issue  for   her  husband,    which  has 
already  beenoited  from  the  Mitakshara,    appears  to  have  a  very 
important  bearing  upon  this  point.     Such  an   appointment  was 
not^at  the  time  when  that  work  was  written,  without  aome  aup- 

port  from  the  Bindu  shastras,  though  it  was  condemned  by 
popular  practice  as  tiie  author  himself  tells  us;  audit  is,  there- 
forOi  clear  that  no  amount  of  prayaschitta,  or  penance,  can 
restore  a  widow  guilty  of  unchastity  to  the  same  position  as  one 
who  18  appointed  to  raise  up  issue  by  the  express  command  of 
her  husband.  If  expiation  is  allowable  in  the  one  ca3e,it  would 
be  equally  allowable  in  the  other ;  and  if  a  widow  who  has 
raised  up  isane  catinot  recover  the  inheritance  by  expiation,  the 

6 
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^^^^ unchaste  widow  cannot^   inei*ely   by  reason   of  sach   ezpiatioBi 

KsRT       claim  to  stand  in  a  higher  position. 
KoLiTANT        3q(^   there  is   another   diffionlty   of  a  still    more  formidable 
MoNCB&AM  character,   which    most  be   overcome  before  this  objection  can 

^^^^^'  prevail  against  our  view.  The  widow  having^  by  reason  of  her 
unchastity,  once  become  incompetent  to  use  the  estate  of  her 
deceased  husband,  her  right  to  use  that  estate  ceases }  and  ss^ 
•  according  to  a  well-known  principle  of  Hindu  law,  property 
^  can  never  remain  in  abeyance,  the  estate  must  immediately  vest 
in  the  nearest  heir  of  her  husband,  and  having  once  gone  there« 
no  subsequent  expiation  on  her  part  can  bring  it  back  to  hen- 
It  has  been  said  that,  according  to  the  Hindu  lawi  an  estate 
once  vested  cannot  afterwards  be  divested.  But  not  only  is  this 
rule  not  without  exceptions,  but  its  application  must  necessarily 
depend  upon  the  nature  of  the  estate  in  question.  In  the  case 
of  male  heirs,  who  become  the  true  owners  of  the  property  in 
the  full  sense  of  the  term,  such  application  cannot  give  rise  to 
any  difficulty,  althouf^h  even  ia  such  cases  the  [Hindu  law 
recognizes  certain  exceptions  to  which  it  is  not  necessary  here 
to  refer.  But  tbe  case  of  the  widow  stands  upon  a  quite 
different  footing-  Her  estate  is  one,  as  we  have  already  showni 
essentially  in  the  nature  of  a  trust  estate,  for  she  can  use  it  only 
for  particular  purpose,  and  for  no  other ;  and  if  she  has,  by  her 
own  conduct,  rendered  herself  totally  incapable  of  using  it  for 
that  purpose,  the  divesting  must  follow  as  a  necessary  con- 
sequence. 

Much  stress  has  been  laid  upon  the  fact  that  unchaatity  ia  not 
included  in  the  chapter  on  Exclusion  from  Inheritance  either  in 
the  Mitakshara  or  in  the  Dayabhaga.  The  original  works, 
however,  are  not  divided  into  chapters  at  all.  But.  be  this  as  it 
may,  the  answer  to  this  objection  is  obvious.  ¥fae  grounds 
referred  to  are  general  grounds,  applicable  to  both  classes  oE 
heirs— -male  and  female.  But  the  widow's  case  is  of  a  special 
nature.  As  a  woman  she  would  have  been  altogether  excluded 
from  the  inheritance,  bi^t  for  the  special  texts  in  her  favor,  and 
as  she  takes  the  estate  under  those  texts  she  must  abide  by  the 
special  conditions  therein  laid  down,  in  addition  to  the  general 
conditions  to  which  all  other  heirs  are  subject.    The  preserva^ 
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tioD  of  her  ohfistUy  is,  strictly  speaking,  more  ia  the  natare  of  a        ^^"^^     * 
permanent  oonditioa  attaching  to  the  right  itself,  than  a  ground     "kibt 
of  ezohuion    from   inheritance*     All   married    wives  are    not    ^<*^vrAjn 
allowed  to  inherit.    It  is  only  those  who  are  entitled  to  the  rank    Mmrsnuu 
of  p^tnis,  and  of  these,  those    only  who  are  chaste  are   allowed      ^^^"^^^ 
to  inherit  at  all ;  and   they  are    merely    allowed   to  ''  nse  "  the 
estate  in  a  specified   mode  so   long  as  they    continue    chaste. 
Those  married  wives  who  are  not  entitled  to  the  rank  of    patnis 
are  allowed  maintenanoe  only,  but  even  that  is  resnmable  at  the 
instanoe  of  the  lawful  heir  if  they  prove    unchaste^    as  may    be 
seen  from  v.  4S,  s.  1,  Ch.  xi  of  the  Dayabhaga. 

It  may  be  further  remarked  that  this  objection  would  apply 
with  equal  force  to  the  case  of  a  widow  who  is  found  unchaste 
at  the  time  when  the  succession  opens  out,  but  that  such  a  widow 

has  no  right  to  inherit    under   the   Hindu    law,  appears  to  bo 
almost  aniTersally  admitted. 

We  will  now  proceed  to  discuss  the  two  remaining  clases  of 
authorities, — namely^  the  decisions  of  Courts  of  law,  and  the 
opinions  of  European  writers  on  Hindu  law. 

So  far  as  the  decisions  are  concerned,  the  earlier  ones,  sup* 
ported  as  they  are  by  the  dicta  of  the  Pandits  then  consulted, 
are  all  in  support  of  our  view.  The  first  case  in  point  of  date 
is  reported  in  2  Macnaghten's  Hindu  Law,  p.  20.  That  caqe 
arose  in  the  district  of  Hooghly,  and  it  was  distinctly  held  therein 
that  an  unchaste  widow  forfeits  all  right  to  her  huaband's 
estate.  The  next  case  reported  in  that  volume  is  also  of 
considerable  importance.  It  arose  in  the  24-Pergunnas,  and  it 
was  expressly  held  there  in  that  an  unchaste  widow  is  liable  to 
be  expelled  from  the  family-house  of  her  husband.  The  next 
cassis  rworted  in  the  same  volume,  p.  112.  In  this  case  it 
was  held  tnat  an  unchaste  widow  is  not  entititled  to  maintenance 
from  her  husbands'  brother,  even  though  she  may  have  resigned 
her  right  in  the  property  of  her  husband  in  his  favor  in  con- 
sideration of  such  maintenance.  The  case  of  Maharanee 
BusauntKoomareev.  Maharanee  Kumtnul  Coomaree  (Ij  is  also 
in  support  of  this  view  as  far   as  it  goes,  and    it  was    evidently 

(l)7  8el.  Hep.,  144. 
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>>7^  treaised  as  a  case  of  elopements  The  c»se  of  Bti^hoonw^re^ 
KssT  Dassee  y.  Chlahee  Dasee  (I)  is  also  in  point,  so  far  as  the  ({Bea^ 
K0UT4W  ^iQQ  ^f  disinherison  is  concerned.  It  is  trne  that  in  ihxB  «ase 
JbmwmatAM  there  was  an  allegation  of  desertion  by  the  husband  in  hia  life^ 
time,  bat  this  allegation  was  considered  merelj  as  a  pieoe  of 
evidence  on  the  only  issue  of  fact  which  was  raised  in  it,<^ 
namely,  whether  the  woman  was  chaste  or  otherwise,  as  may 
be  seen  from  the  jndgment  itself.  In  the  case  of  Doe  d.  Badc^ 
money  Raur  v.  Neelmoney  Boss  (2),  it  was  unanimously  held  by 
Ohambers,  C.  J.,  Hyde,  Jones,  and  Dunkin,  JJ.,  that  an 
unchaste  widow  forfeits  all  her  rights  in  the  estate  of  her  deceased 
husband.  The  case  of  Dot  d.  Sau mnumey  Doeaee  ▼.  Ntmychum 
I>09S  (Sy  is  certainly  the  other  way.  But  no  anthorities  are 
cited  in  the  judgment,  nor  does  it  appear  that  tibe  earliar  eases 
were  brought  to  the  notice  of  the  learned  Judge  by  whom  it 
was  passed,  as  may  be  seen  from  the  concluding  words  of  bis 
judgment,  in  which  he  says  : — '^  Further*  in  thia  case  the  widow 
had  been  for  some  time  in  rightful  possession,  and  the  Court 
would  be  disinclined  to  disturb  her,  in  the  absence  of  any  deci^ 
fiion  of  a  Court  of  law  showing  that  such  a  person,  for  such 
reason  as  above  stated,  might  be  expelled  from  possession.  '^ 
The  last  case  is  that  of  Srimati  Matangini  Dehi  v.Stimati 
Jaykali  Debt  (4) ;  but  for  the  reasons  above  stated,  we  feel  our- 
selves bound  to  say  that  it  is  contrary  to  the  Hindu  law. 

As  for  the  European  writers,  Mr.  Colebrooke  is  undoubtedly 
the  highest  among  them  in  point  of  authority,  and  hia  opinion, 
as  reported  in  2  Strange,  p.  272,  appears  to  have  been  that, 
although  unchastity  is  a  cause  of  disinherison,  a  widow  who 
has  once  succeeded  to  the  estate  of  her  deceased  husband  cannot 
be  afterwards  divested  of  it  except  for  loss  of  caste,  nnex- 
piated  by  penance,  and  unredeemed  by  atonement.  This  opinion 
however,  was  given  in  a  case  which  originated  in  Trichinopoly  ; 
nor  does  it  appear  that  it  was  given  with  any  I'eference  to  the 
authorities  current  in  the  Bengal  school.  It  is  alsf  to  be 
observed  that  the  question  propounded  in  that  case  contains  no 
Bpecification  of  the  particular  bad  conduct  of  which    the   widow 

(1)  S.  D.  A.,  1S5S,'  1891.  (2)  S  T.  A  B.,  300. 

(2)  Montrtou's  fl.  L.  C».,  9Hi  (4)  6  B.  L.  P.,  466, 
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-was  gmltj.    Bat  be  that  as  it  nwyr,  tljere  is  no  authority  cited       ^^^^ 
to  support  the  propogition  that  loss  of  caste  is  the  only  ground       Ksbt 
of  forfeiture  recognized  by  the  Hindu  laWj  or  that  penance    ^^'^^ 
and  atonement  can  prevent  forfeiture  any  more  than  they  can  HooHxiaAii 
pfeyept  disinherison.    The  great  name  of  Mr.  Colebrooke  is, 
no  doubt,  an  authority  entitled  to  the  highest  respect ;  but^  for 
the  reasons  above  stated^  we  are  constrained  to  say  that  in  this 
particular  instance  it  cannot  be  taken  as  conclusive*    We  wish  * 

further  to  remark  that  Mr,  Ellis  of  MadraSj  who  also  was 
consulted  in  that  very  case^  gave  an  opinion  directly  supporting 
our  view»  as  may  be  seen  from  one  of  the  notes  subjoined  to 
it*    As  for  the  opinion  of  Sir  Thomas  Strange,  it  seems  to  be 

based  entirely  upon  that  of  Mr.  Colebrooke^  and  we  do  not, 
therefore,  wish  to  dwell  upon  it  any  further.  The  opinion  of 
Sir  Wflliam  Macnaghtea  seems  to  be  in  support  of  our  view^  as 
may  be  seen  not  only  from  the  remarks  made  by  him  i^  p»  19  of 
the  £r8t  volume  of  his  work  on  Hindu  Law,  in  which  he  distinctly 
says  that  a  widow  in  possession  of  her  husband's  estate  is  nothing 
more  Uian.a  trustee  for  certain  purposes ;  bntalso  from  the  cases 
whioh  are  cited  by  him  as  leading  authorities  in  the  second 
iFotume  of  that  work,  and  which  have  been  already  connmented 
upon  by  us.  The  only  other  Suropean  writers  we  wish  to  refer 
to  are  Elberling  and  West  and  Biihler.  Both  these  authorities, 
Iiow0ver>  are  in  support  of  our  opinion,  as  may  be  seen  from  the 
remarks  contained  in  Elberling's  Treatise  on  Inheritance,  p.  73> 
«nd  in  West  and  Bnhler's  wori:  on  Hindu  Law^  p.  99. 

Supposing^  however,  that  the  preceding  conclusion  is  correct 
as  far  as  it  goes,  the  next  question  we  have  to  determine  is 
whether  this  case  falls  under  the  purview  of  Act  XXI  of  1850. 

We  are  of  opinion  that  this  question  ought  to  be  answered 
in  the  negative*  This  Act  was  padsed  for  extending  the 
principle  of  s.  9,  Begulation  VII  of  1832  of  the  Bengal  Code, 
throughout  the  territories  subject  to  the  East  India  Company^ 
and  its  preatmble  is  as  follows  :— ^'  Whereas  it  is  enacted  by  s.  9, 
Begulation  VII  of  1832  of  the  Bengal  Code,  that^  *  whenever  in 
any  civil  suit  the  parties  to  such  suit  may  be  of  different  religious 
persuasions,  when  one  party  shall  be  of  the  Hindu,  and  the  other 
of  the  Mahomedan,  persaaekmi  or  where  one  or  more  of  the 
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187S  parties  to  the  suit  shall  not  be  either  oE  the  Mahomedan  or 
Kbrt  Eindo  persuasions,  the  laws  of  those  religions  shall  not  be 
KouTAWY  permitted  to  operate  to  deprive  such  party  or  parties  of  any 
HoHBRttAK  property  to  whiohi  bnt  for  the  operation  of  such  laws,  tBey  wonld 
KouTi.  ^^^^  y^^^^  entitled/  And  whereas  ifc  will  be  beneficial  to  extend 
the  principle  of  that  enactment  throughout  the  territories  subject 
to  the  GoTemment  of  the  East  India  Company.^  These  words 
seem  to  prove  conclusively  that  the  one  object  which  the 
Legislature  had  in  view  in  passing  the  Act  ij^as  to  extend  the 
principle  of  religions  toleration ;  and  the  inference  is,  therefore, 
almost  irresistible  that  it  could  not  have  been  intended  to  govern 
a  case  like  the  present.  The  violation  of  conjugal  duty  is  an 
offence  against  universal  morality,  and  it  is  upon  this  ground 
that  contracts  based  upon  adulterous  considerations  are  declared 
by  Court  of  Justice  to  be  absolutely  null  and  void.  To  hold 
that  an  unchaste  woman  is  entitled  to  claim  the  same  privilege 
as  a  person  who  has  oonseientionsly  changed  bis  religion,  wouTd 
be  manifestly  opposed  to  public  policy ;  and  we  are,  therefore^ 
of  opinion  that  the  construction  of  the  Act  ought  to  be  limited 
to  the  furtherance  of  the  great  principle  enunciated  in  its 
preamble,  and  not  extended  to  a  case  of  positive  immorality  like 
the  one  before  us.  It  has  been  often  remarked  that  the 
preamble  of  an  Act  is  the  key  to  its  interpretation,  and  wo  do 
not  see  any  reason  whatever  why  we  should  extend  the  operation 
of  the  Act  in  question  beyond  the  limits  proposed  by  its 
framors,  and  that  at  the  risk,  as  Mr.  Sconce  pnts  it  in  hie 
judgment   in    the   case    of    Bajkaonwaree   Dassee   v.    Qolalee 

Dassee  (I),  '^of  relaxing  the  bonds  which  tend  to  secure  and 
elevate  the  relations  of  married  lif  e.'^ 

Bnt  there  are  two  other  reasons,  each  of  which  seems  to  lead 
to  the  same  conclusion.  In  the  first  place  it  is  clear  that  Act 
XXI  of  1850  cannot  possibly  give  to  any  party  any  right 
higher  than  that  to  which  he  or  she  is  entitled  under  the  law  from 
which  that  right  is  derived.  Such  a  construction  would  bje 
directly  contrary  to  the  principle  laid  down  in  the  preamble- 
The  Hindu  widow  takes  the  estate  of  her  deceased   husband 


(1)  g.  D.  A.,  1858,  189K 
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tmder  the  Hinda  law^  and  tliat  very  law  prescribes  in  so  many 
tetms  that  she  should  retnain  chaste,  and  tise  it  for  a  particular 
purpose,  and  (or  no  other.  lt$  therefore,  she  has  dotie  an  act, 
the  consequence  of  which  is  to  render  her  absolutely  incompetent 
io  use  that  estate,  a  forfeiture  would  be  inevitable,  notwithstand- 
ing the  provisions  vi  Act  XXI  of  1850.  That  Act  cannot 
possibly  giveherany  estate  higher  than  that  of  a  Hindu  widow; 
and  if  she  is  no  longer  in  %  position  to  use  that  estate  in  the  only 
mode  auctioned  by  the  Hindu  law,  her  right  to  it  must  die  a 
natural  death.  Suppose,  for  instance,  that  a  Hindu  is  appbinted 
the  shebait  of  a  Hindu  temple,  and  that  the  endowed  property  is 
made  over  to  him   subject  to  the  condition  of  using  it  for  the 

benefit  of  the  idol,  and  for  no  other  purpose*  If  such  a  person 
becomes  a  Mahomedan,  and  thereby  renders  himself  incompetent 

to  fulfil  the  conditions  of  his  appointment,  can  it  be  contended 
that  Act  XXl  of  1850  would  entitte  him  to  retain  the  trust 
property  notwithstanding  the  conversion  ?  Suppose,  again,  that 
d  Hindu  widow,  after  having  succeeded  to  the  estate  of  her 
decetised  husband,  becomes  a  convert  to  Mahomedanism,  and  is 
ibbat  to  spend  a  portion  of  the  Government  securities  left  by 
him,  in  order  to  defray  the  expenses  of  a  pilgrimage  to  Mecca. 
M  the  reversioner  brings  a  suit  for  restraining  her  from  using 
Hhe  seontittes  for  such  a  purpose,  can  the  Court  refuse  to  grant 
him  the  relief  sought  for  ?  We  apprehend  not,  and  If  this  is 
conceded,  the  same  principle  would  equally  apply  to  every 
other  use  made  by  such  a  widow  of  her  husband's  property,  for 
she  lias,  l^  reason  of  hor  very  conversion,  incapacitated  herself 
from  using  that  property  in  the  only  mode  in  which  she  could 
have  used  it.  The  Hindu  law,  it  should  be  remembered,  makes 
no  distinction  between  VIiq  corpus  and  the  income  of  the  estate. 
On  the  contrary,  we  have  shown    already  that  they  are  both 

govemed  by  the  same  tests^ 

It  should  not  be  objected  that  the  above  view  of  a  Hindu 
widow's  estate  is  too  much  mixed  up  with  the  Hindu  religion. 
This  is,  to  a  certain  extent,  unvoidablo  in  dealing  with  all 
questions  arising  out  of  the  Hindu  law.  The  legislators  of 
the  Hindus  were  also  their  priests,  and  it  is  in  consequence  of 
this  ciroumstance  that  the  Hindu  law,  at  least   that  portion  of 
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l87d       it  which  relates  to  mheritance.  is  placed  entirely  ttpoa  tht 

— ^^      o£  the  Hinda  religion.    The  instifcution   of  marriage   is    still 

KouTAMT    regarded  by  the  Hindus  as  a  sacrament.    It  is  the  foundation  o£ 

HoMBBBAM   the  family ^-«-one  of  their    dearest  and  most  cherished  institu- 
KouTA.     tions^-— and  as  such  the  foundation  of  their  society,  for  society 
after  all  is  an  association  of  families.    To  preserve  the    purity 
of  the  conjugal  relation  was  one  of  the  chief  objects  which  the 
Hindu  legislators  had  in  view ;  nor    need  we   be  surprized  at 
the  stringency  of  the  provisions  made  by  them  to  secnre  that 
objectf  when  we  take  into  consideration  the  conditioii  of  Hindu 
women   in   general.    Their   ignorance    and    their     want     o£ 
psperi^nce  render  them  liable  to  be  easily  deceived,  and  it  is  for 
this  reason  that  the  Hindu  law  has  put  so  many  restraints  npoa 
them.    To  remove  those  restraints  until  better  ones  are  substi- 
tuted in  their  place,  would  be  to  introduce  a  dangerous  innovation : 
nor  do  we  see  any  reason  in  justice  or  equity  why  the  estate  o£ 
the  Hindu  widow  should  not  be  regulated  by  the  law  from  which 
it  is  derived.    We  are  bound  to  administer  the  Hindu  law  as 
we  find  it>  and  we  have»  therefore,  no  power  to  refuse  to  give 
effect  to  that  law,  merely  because  it  happens  to  be  n^ixed  np 
with  the  Hindu  religion. 

Lastly,  there  seems  to  be  nothing  even  in  the  body  o{  tl)p 
Act  which  can  render  it  applicable  to  the  case  of  a  Hindu 
widow  who  is  guilty  of  unchaste  conduct.  It  consists  of  on^ 
section  only,  and  that  section  is  as  follows  :-^^'  So  much  of  anj 
law  or  usage  now  in  force  «  •  .  •  as  inflicts  on  any  person 
forfeiture  of  rights  or  property,  or  may  be  held  in  any  way  to 
impair  or  effect  any  right  of  inheritance  by  reason  of  his  or  her 
renouncing,  or  having  been  excluded  from  the  communion  of 
any  religion,  or  being  deprived  of  caste,  shall  cease  to  be 
enforced  as  law.'' 

Now  the  case  of  an  unchaste  widow  does  not  fall  within 
any  of  the  three  contingencies  contemplated  by  this  section. 
That  it  is  not  a  case  of  renunciation  of  religion,  or  of  exclusion 
f  roni  the  communion  of  any  religion,  is  almost  self-evident ;  nor 
can  it  be  said  to  be  a  case  of  loss  of  caste.  Loss  of  caste  might 
be  in  some  cases  the  consequence  of  loss  of  chastity,  but  it  is 
not  a  necessary  consequence.    The  guilty  parlies  might   both 
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brioDjp  ta  the  same  oasto,.  wd  in  aadi  a  cafte  the^re  Mild  jioi.  ^^^  . 

te  any  loas  of  c^te  at  all ;  nor  is  there  anyihuigp  in  the  Hindu  mmn 

law  whioh  says^that  an  nno haste  widow  forfeits    her   right,  K«ut4Mt 

iMttanse  she  has  lest  her  caste^    She  forfeits  it  b^ause  she  is  UwniUM 
not  a  ihadhij  or  chaste  woman,  and  there  is    nothing  in  Act 
XXI  of  1850  to  provide  for  her  case.     The  Hindu  who  is  bom 

blind)  or  destitute  of  any  other  sense  or  member  of  body,  eanndt 
inhiirit,  notwithstanding  the  provisions  of  this  Act,  and  his  case  ^ 

alfords  an  additional  ground  for  holding  that  its  operation  was 
purposely  limited  to  cases  involving  a  change  of  religions  per- 
suasion as  indicated  by  the  preamble. 

The  Act  for  the  remarriage  of  Hindu  widows  (No.  XV  Of 
1856)  also  tends  to  throw  some  light  on  this  point.  That'  was 
passed  nearly  six  years  after  the  promulgation  of  Act  XXI  of 
1850,  and  it  was  passed  for  the  express  purpose  of  removing  all 
legal  obstacles  ^o  the  marrisge  of  Hindu  widows.  Now  it  is 
clear  that  a  Hinda  widow  who  marries  a  second  husband  loses, 
under  that  Act^  all  the  rights  and  interests  which  she  has  in  her 
former  husband's  estate ;  and  it  is  scarcely  reasonable  to  suppose 
that  sucb  a  provision  would  have  been  introduced  in  an  Act 
passed  with  such  an  object,  if  Act  XXI  of  1850  had  the 
extended  operation  which  is  sought  to  be  given  to  it.  We  admit 
that  we  have*  strictly  speaking,  no  right  to  use  this  circumstance 
as  an  argument  by  itself,  for  the  Legislature  might  in  1856  have 
miseonstrued  what  it  had  done  in  1850.  Bat  we  refer  to  it  fo^ 
tbe  purpose  of  showing  how  the  law  was  understood  to  be  in 
1856,  not  only  by  the  Legislature  itself,  but  even  by  that  portion 
of  the  Hindu  community  at  whose  special  request  Act  XV  of  th^ 
year  was  passed. 

Baboo  Mohini  Mohun  Boy  for  the  appellant. 

Baboos  Kali  Frosunno  DuH  and  Kali  Mohun  Do$s  for  the 
respondent. 

Baboo  JMini  Hakun  Boy.-^It  is  an  admitted  doctrine  ilMt 
a  wife,  who  is  uehaste  during  her  husbatid*s  lifetime,  cannot 
anoceed  to  his  property  as  his  heir,  but  there  is  no  expreiB's 
text  as  to  the  effect  of  nnchastity  during  widowhood.  Where, 
as  in  this  case^    the   parties   belong   to   the    Bengal   schopl^ 
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BiyiMM^  h  ikie  liiyhtfrt/ «id  ifa  fkct  «0  for  aft  it  gb«b 
^     !  &  cUnelimive,  mudiorttf .    Tbe  qoestiM   of  «lf6  wicbW'l  nglffc 


.^a»mr   ^  sQcoMftion  is  d^ccmed  in  Ohap.  xi,  •«  1.  V.   ft   iftatos  "lli^ 

;.  MmamM .  jreadon  o£  thd  indow^i  sboceiiioa  fta  licrr  Iraibafad^B^sUiie;  :  TkeA 

iSmHa.     j^  ^  ^  .|.|j^  ij^jgl  qI  Vrihfet    UenvL  is  qaotod,  wkic^i  say»vtlmt  Aba 

ivMow  is  to>  obUriuTiis  entire  d»re.     This,  it  is  subifcittfecli  iHfei^ 

to  fihe  M*ie  '^ben  fbe  snooession  opens.    Tbe  words  ebaSrly  !|9fiABrii 

to  the  lieriod  of  «wrerfcure.    If  shei^mwiiobiwto.to-tlieJipBof 

.btr*U$bs«^-8d^Ui;sbei»eapabteof  tjbkinghiai  estate,  e^d  tlwre- 

foye  Jset^tilWl  lo  it.    So  with  ni^le  b^irs  tbe  fMfpaciijr  tp;  perform 

the  pan>ana  «racH&  is  the  teifc  of  their  rigbfcto  itibwti  feufc  ^ 

iHoW-Jertormaiioe  of  the  aradih  will  ivot  divest  the  estate  when 

4t/Ji^  M(ce  devoWsd  npon  4beiki  in  virtue  of  th$t;e^pacity.    in 

ly.  48,  it  is  true  a  distinction  is  pointed  opitbetWfBS^  ihp  ^)&a 

{ij^bon  the  male  }i&in  and  the  wife  beeoim  reapeetiy^y  fWaVil^  <^f 

oojj^^rri^i^  spiritnal  benefits ;  but  wl^en  the  wife  has  <H:^J;>eo4^e 

cs^blp  of  tatcipg,  and  has  takoQ,   the  estate,  ti|e^n]p^eq?ept 

jSMV/^rds  or  penalties  f pr  the  p^rf orn^apce  or  noo*p€Hr|prmftfVM  M 

her  dntiea  are  purely  spiritual ;  see  w.  43  and  44,    V,  $$:^]r 

lend  some  sn^port  to  the  theory  jbhat   the  widow  fofCeits  Jjbp 

es^ie  by  nnphastity,  |ks  it  must  be  conceded  th^t Jthf  ^pxyd 

'*  death'!  ihere  used  refers  to  civil  as  well  as  to   naturi^l  death  ; 

l)nt  unchastity^  except  in  the  case  of  the  twice- born  jdi^qs^ 

»  ■-»        '-•II*  '  ^   i  '  '  *  s       •  •         •  «W  •• 

aoes   np^    cause  civil    death;    eee    Chap,    i,  vv.    31.  aa4^.3J|f 
'where   the  various    causes    of   civil   death    are  rezjiamiexaj^df 
fi/S/JACKsoN,  J.-— ^^    r.^^\is  the  author  of  tl^e.  tfayjaJ^I^^ 
not  assumiiig  the  case  ot  a  chaste  widow  t]     Possibly  ;.  but  ^^^ 


^ueslibn  of  tinchastity  and  its  efFects  is  not  dealt  -  withj^  the 
"^^^t^e  ^mWdly  expounds  the  tnode  ini  which  the  widow  is  to 
enjoy  her  husband's  estate.  In  the  part  of  the  treatise  lost 
discussed,  there  is  nosntboaiy  fot^Am^^c^t'dl^n^Uikt  ntalgHftnity 
in  a  widow  after  8ucces9io|i  works  a  forfeitpire  of  her  es^te 
l^herH^d  ¥H>m  )i^r  iiiTdb^bd.  ^Ch.Sr  treats  of  exclusion  from 
inheritance*  and  among  persons  excluded  names  outcastes  (vV.  7 
MA  ifiU'i  bbtft  ihM»;tgain,  tbe-esK)tttioB  is^cim  4W  vi^4kt, 
M^4iH>m  .4]^^|n»(e  wJKm  the  s«ed«Mioa  <ijnaHi:   it  vdari|iii#t 


^n^9f^|or£eitare  elteridtfvolotion.     [Jwlmsoii,  H'.-^'Ba  '^.  i^'Hli-'fe 
laid  itown  tbat^a&inteiiahoo  is  fovttited   by  iftichrttily.]     Ifes, 
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1lil«lh0  pofiiiioB  of  a  widow  entitled  to  mainteDaxice  ia  very       ^^ 
dtftPent  ftom  tbat  of  the  widow  who  succeeds  to  her  husband'flT    _Mmm% 
Mitelet    The  dauj^hter  who  is  likely  to  have  male   issue    is 
4#ol«red    GOfnpetent  to  inherit ;  but  if,  after  the   estate  has 
dw^Aved  upon  her^  she  4)eQ0iae  a  childless  widow^  it  is  clear' 
wkmmotid  aot  be  divested  of  the  property ;  Dayabhaga,  Ch.  xi^ 

8.  2,  V.  8Q.  The  Dayakmma  8anf2p*aha,  d  work  neit  in 
19  |p#vtAno«^  to  the  Sayabhaga  in  the  Bengal  ctchool^  in  no  Way 
difflaxs:  bam  Ibe  luster  as  regarcb  the  widow's  right  of  succession 
lo,  iVIfd  mode  of  ^oymant  of  ^her  husband's  property  ;  see  Gh.  i/ 

9.  2.  Xhe  If  itakshara  is  an  authority  in  the  Bengal  school  on 
donblfol  pofaitB  noi  decided  by  the  Dayabhaga.  Gh.  ii/s.  1,  treats 
cfihe  succession  of  widows.  The  widow  succeeds  to  the  estate 
•f  her  hasbaod  dying  withont  male  issue^  and  separated  from 
im  brethisn,  if  she  is  chaste  at  the  time  the  succession  ,  opens 
to  her.  S.  10  el  Ch.  ii  relates  to  exclusion  from  inheritance. 
[Ptt9AE,  J' — Gh.  ii,  s.  1,  V.  87,  seems  to  refer  to  incpntiaency 

after     widowhood.    Mittbb,     J, — What    is    the   reason    for 

■        ...If,       .  * ' 

eieoliiding^  a  widow  from  inheritance  on  account  of  her  unchaa- 
tity  at  the  time  of  her  snccession?]  Incapability  of  perfor^- 
vug  any  i^Tifi^ious  ceremony.  [Mittxr*  X —  Does  not  ibhe^ 
same  incapability  arise  from  incpntinency  after  successipn  7] 
There  is  no  provision  for  forfeiture,  no  divesting  of  anything 
already '  vested.  The  case  of  MiAssamut  Balgovinda  r.  tiot^ 
Sdhaioor  II)  lays  down  that  the  cause  of  exclnsipn  from' 
iuheritance  must  be  looked  to  at  ihe  time  of  8ucce9S]i9n  to  ih/ai 
priiyerty.  So  far  as  text-books  in  Bengal  and  Behar  are 
eonoemed',  there  is  no  positive  law  which  lays  down  that  a 
Witfow  not  disqualified  to  succeed  can,  after  succession,  be 
Arrived  of  her  estate  on  account  of  u;^chi^^tity. 

_^ter  the  Vicuink t#«.t-|»9olfB, i^9  Aext  oUm^f  ¥#»R#m.«W 
tlw  modem  compilations  of  fiaropeans.  Pandits,  dm.  Of  this  olaas 
th«  earliest  is .  <^l«|n9«k'«  Oigest,  Bk.  w.  Oh.  iii,  s^  &.ef  which 
treats  of  ti^-fl^iff  .9i  Tn4«mi'  These  duties  are  i^UyiodepeiMl- 
•nt  of  hpi^t^iffr.  Iffy  .pifi^  qr  not— yr.  f 35,  .1?^  187, 1(3^  ^d 
141 ;  SM alw ^,  y;, Ch  ^  m  1,  yy.,^,,m,  jfi^ m»^ W^- 

(1)  S.  D,  A.,  1854,  944. 
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Ig7s       In  1  Strange's  Hinda  Law,  Cb.  vii,  p.    163,  adulterj  Aurmg 

j^~      coverture  is  considered   to    be   a   cause  of   tbe   wi^icw  MWT 

Kcf&nAjiT   debarred  from  succeediog  to  ber  husband's  estate^  but  tbfi4  \sk 

WMTttniiiff  ^o<^QSO  o'  ^^®  1<>SA  ^^  caste  she  thereby  incurs ;  see  thft  oyiQJM 

*«"*•    of  Oolebrooke  quoted  in  Vol.  II,  p.  272  ;  but  now  Aofe  XSL 

of  1850  would  prevent  a  forfeiture  arising  from  loss  of  easte. 

Cases  3  snd  4  in  2  Hacnaghten's  Hindu  Law,  j^.  19  and  21, 

•         are  cases  of  th  e  widow's  incapacity  to  succeed  on  the  graaad  el 

her  unchastity,  and  not  of  a  divesting  of  the  aatate  from  snd^  a 

widow  after  she  hss  once    inherited-    In  Vyavasiha  No.    MS.of 

the  last  edition  of  Sfaama  Churn's  Yyavastha  Darpana»  pp.  10, 

36,  36,  and  38,  loss  of  caste  and  its  consequences  are  trealod  of* 

The  next  class  of  authorities  are  reported  cases.    See  Cb^ 

hindntani   Dasi   v.   Shamlal   BygaJc   (1),    ChundrabuUe  Jkbim 

T.  Brody    (2),    Nobin    Chunder   Chucherbuthf  v.  Gwru  Permd 

Don    (3).   Doe   d    Badamoney    Baur   v.  Keelmonsy   Dou  (4) 

'ilaharanee  Bussunt    Ooomaree  v.  Maharanee  Kummul  £b|Mi' 

ree  (5),   Doe  d.    Saummo^iey   Doseee  v.    ifemychum  Dou   (6], 

Jtajkoonwaree  Dassee  v.  Oolabee  Daseee  CJ),  Parvatikom  P(<m* 

diram  v.    Bhikukam   Dhofidiram    (8),  and   Srifnati  Mat^pgini 

iklbi  V.  Srimati  Jaykali  Dehi   (9).    The   last  two  cases  entirely 

support  the  present  contention  on  the  part  of  the  Hindu  widow. 

Baboo    Kali    Praeunno    Dutt   for  the   respondent. — ^indu 

law  is  based   on    religion ;  its    rules    of    inheritance  are   0Ot 

arbitrary,  but   have     their   foundation  on  some  religious  obU* 

*     gation.    The  authoritative  sources  of  Hindu  law  are :  lst|  the 

(Yedas)  Sritie ;   2nd,   Smritia ;  and   3rd,  Puranae.    The  Com* 

mentators  refer  to  all  the   three    sources  as  authorities.    The 

principle,    which  is  the  basis    of  all  the  rules  of  inheritanoe^ 

is  the  text  of  Menu,  No.  987,  that''  to  the  nearest  eapinda  the 

inheritance  belongs.'' — ^Dayabhaga,  Ch.  xi,  s.  1,  vv.  33,  36,  and 

37.    This  is  a    principle  common  to  all  the  schools  of  Hindu 

law.    Another   principle  common    to  all  the   schools  is  that 

.  (1)  B.  L.  fi.,  Sap.  Vol.,  46.  («)  2  T.  A  B.,  300.     * 

.(2)  ^  W.  a,,  6$4.  (7>S.  D.  A^  16M^1891. 

«  B.  L.  B.,  Bap.  Vol.,  1008-  (8)  4  Bom.  H.  C.  Rep.,  A.<?.,  ^t. 

•  i4i  4  Mbatrioi^s  H.  L.  Ca.,  814. ;  (9)  6  B.  li.  B.,  466. 
(()  7  Sel  Sep.,  144« 
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wqiiM  bare  ioferior  riglits  to  men ;  Dayabhaga^  Cb.  zirS.  6,  1^73 
▼.  11.  Tho  righta  oE  females  to  .  saoeeed  as  heirs  depend  on  ks»y 
tktfse  teste  akme  which  create  soch  righte,  and  on  no  others  ;  ^^^^^* 
and  whdre  there  is  a  general  and  special  rale^  Che  latter  is  to  Uomkkwau 
prevfttU  and  only  the  woman  described  in  the  special  text  is  to 
Sttooeed>and  no  other  ;  see  rules  x>f  constf  notion  as  collected  in 
Shama  Chum's  Yayavastha  Darpana  and  Mitakshare,  Ch.  ii» 
a.  I»  TV.  14,  22,  and  34.  That  being  the  general  rale  as  to  the 
aaoefBsaion  of<£smaIes,  the  next  inquiry  is  what  are  the  special 
texte  on  the  strength  of  which  they  are  allowed  to  come  in,  and 
whether  such  texte  confer  on  widows  a  general  or  conditional  right 
of  succession.  The  special  texte  allow  the  widow  of  a  man  who 
has  left  no  male  issue  to  succeed  to  his  property,  and  enjoin  her 
to  perform  oertein  religious  duties  for  the  good  of  her  husband's 
eonl — ^Dayabhaga,  Oh.  xi»  s.  1,  vv.  2,  4,  •%  and  7.  Vrihat 
If enu  (Paynbhaga,  Ch.  xi,  I,  ▼•  7)  prescribes  chastity  as  a 
continuing  oondition  of  her  retaining  the  property.  He  says 
ahe  shall  do  so,  *^  keeping  unsullied  her  husband's  bed/'  the 
word  implying  a  continuing  condition.  The  author  of  the 
Dayabhaga^  after  qnotiong  the  special  texte,  gives  his  owa 
opinion — Dayabhaga»  Ch.  xi,  s.  1,  v.  14.  He  does  not  make 
cliastity  a  oondition  precedent  (thqugh  this  proposition  has 
never  baeu  doubted)  to  the  widow's  succession.  There  is  no 
egress  authority  for  the  proposition  that  a  chaste  widow  only 
can  soooeed ;  see  Dayabhaga,  Ch.  xi,  s.  1,  vv.  20,  81, 44,  and  55; 
but  it  is  quite  dear  from  these  verses  that  the  widow  spoken  of 
in  them  is  a  chaste  widow*  See  also  Mitekshara,  Ch.  ii^.  Ij 
V.  39,  where  the  same  is  differently  expressed.  Catyayana,  Daya- 
bhaga, Ch.  xi^  s.  I,  V.  56,  declares  she  is  to  ''  enjoy  with  modern 
ation  the  property  until  her  death."  YThy  should  tha  samO; 
words  expressive  of  chastity,  which  in  the  te^  of  Vrihi^t  l^emu 
are  re^^ded  m  making  ohastitv  a  conditioil  precedent  ia  t)if 
widow's  '^king,"  be,  in  this  te3;t  of  OatyayMa,  oonsideved  as 
merely  superfluous  ?  Taking  these  two  teste  together,  it  adpifti 
of  no  dpul^  that  it  is  not  only  the  fih^f|^  widow  wl^.  takefc  Vot  it 
IB  also  tjie  oh^te  wldqw  slpne  wh<i  eBJqys,  Ii»  casa.^f  iiaetaistitgr 
the  property  to  which  the  widow  succeeds  may  be  resumed 

(SCiti^k^haTii,  Oh.  ii,  s,  2,  TV.  2    and  .8),  for  the  wo<is  'Mn 
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wa aofault*'  in  r.  2  M^f»  obarijr  te  A9  Atuie  widoir  qnkaKof 

i^  mibeoArlj  pairtof  tfntfmw.  MamiiugtoOm,  Snmfi  Clio* 
^  drika  (Madnui  8flbop>),  tittiwUf^  by  firithM  Sktki^m^ 
I  vmiotoiianoe  to  btMle$  i»  rasMiaUe  for  tn<dHM4i  tgr  ^knfili 
CbaodiriU.  Cb.  zi,  b.  l,v«  48,:p.  17^),aod«o  abo  ]s  heryrofptMsr.: 
AjBeopding  t4»  aoothor  rfadilig  0tridium  ia  dedlaAd-  rssamiftW 
for  Quohaatity — Id.,  p.  129,:aQd  ii  leada  to  tbe  aaaaE  omuilfiiiM  ; 
for,  according  to^the  Mjltakshaca^  all  wotnaa^propetfty^^liawvaaTer 

derived^  is  oall^  stfid^^n.    See  The  Yk^auktaiKj^k,  leaf  MS. 
line.  15^  and  leaf  19S,  lioe  l&;  eee  alao  Yjng^imn^  MayoaMa, 
Glu  ivt  s.  8,  ▼.  3,  and  Pan^m    Madbaba,  trasiktodby  Bwrnt^ 
pp.  25,30,  a«d-43,-r>-tbe  IhijabtbiMig  portton.    These  ai^ifaor-' 
Uiea jro  tosbQW  ik^i, aeeovdtng  toika  Banarea  aofaqol/  the  pre- 
perty  o{  a  womiHi  derived  fve^  b9r  husbattdia  eallad  Hridhan^ 
and  cqfn  be  rea9med  from  ber  on  account  of  beri^iehaattty.    In 
tj^e  Bengal  acboel  Bagboo   Nniidnna,.iaihetDayata(wa  (p.  8f,- 
lia^e  11  to  14),  aad  Jag^ernaih  Tarkofcmcbawia  (OobbrooVeV 
Pigedt,  Bk.:v,  v.  408,  aod  Bfc,  'T,  ▼.  409),  are  ezpreBs  atifcb<^«aa 
ffit  Mie  prepotitioa  that  uncdMstily  ^ariDg  widowhood   wot^cs 
ai  larfaitnitt.    There  ia  alao  an  aatibofity  for  tbi^  ^eetfiitb^  itt 
Sfleekisaen  T^cbolimkar  (^Dayakrama  SMgraba,  Ckap«  i,  s.  <» 
T,.8).    H«  epcpoeaaiy  deckarea   ^^kmihi,  chaste,  otfaermse  Cbd 
rigbit  ceiwtt-"     Wilb  regard  to  the  ^eet  el  the  losattf  caete^ 
tbai^^M  bC'Midoubti.    The  geoeral  ptopoeitiaa  ivgaidhi^  illt 
paUti,  .  Quicaitet  is  to  be  loud  in  Hmn,:  Ch.  xi,  ¥v.  18ft  ta*  180; 
Xbenp^jiaao  ^^py^a^ion  for  j^  w^maa  who  haa  beooase  ui^hastet**^ 
Smriti  Cbaadcika,  No.  7,  p,  162. 

<  * 

'Baboo  ^ali  Mohun  Vosi  on  tbe  same  side.— tJb  jST^fa^ia 
Natchiar  v.  The  Bajah  of  S)iivagnnga  (1),  the  Privy  Council 
^  itith  reference  to  the  partictilar  point  before  them: — '• 
'^ ^¥here'lieing 'then  tio  positive  text  governing  the  case  before 
M,  we  tMCrt  tbtik  «6^4ke -principles  of  Imt  to  ^nlAe  ns  in  detor-' 
aia*kig it^  'ln"9k&'06Ueci&r  pf  MmSHra v.  Moefoc  fiamalinga 
AMtepalA jf  (2)  tttoir  'Lord^fps  say  :--^^  The  dnty,  therefore; 
0f  Mi  BttfepeiiaHJtfilifej'Wbd  is  a«dertiie  obligation  to  admitiis^ 
Mr  A»Aa  Isrw;  is  nos-  sio  ttaMi  te*  teqnire  whether  a  disputed^ 

;.(1)  ^mKm'n,hA,ta» ;  •t;ptM8.       (2*  I2lC«n»'a  I.  A-,  997;  «6B.4t«. 
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fites  ooojh'. 
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V«»»  'to^«n^**^**i^t''«*  ^^1«  ^l>*<ih  lie  lias  to  ^ttfli  and  ha*  '^^^^ 
)ftAVb«da  %iliibfi^M  lyjr  ttsk^  f^  «ee  flto  ^lie  cases  of  9%d 
HG^WM^tdr  ^-iidi^txthik  v.  Otfi7<r2|^  VbnAaki  UFaraiitaptfft  (1), 
«hff*^5^jforfe  r.  ^(j^(»^\7i).  4n  the  prostot  ease  Ptrndlts  wi&re 
liSitiiitaM  tbQtriiiiig  th^  teti;^  find  pfabtic^  and  now  accepted 
"ttMiiMn^  of  Waditi  fklf  tm  tbe  fiirst  (irtiesHon  TefteiirM  i6  tBis 
t36nvfe/  VTo  't&xt^  haVe  beeti  sbown  hi  opposition  to  tlie 
V^fbfl  6t  Hit  tearned  l^aiidits  ^zaniioed  in  this  case,  who 
^ti^'bd  tdg^arftefl  kd  tbe  fiving  exponents  of  our  mixed  system 
^law'knd  i^6Ugi6n;'l>ut;«  on  Hiie  contrary,  numerous  texts, 
H^A  'all  ttirie  doMthenta'tbrs  and  compitei*s,  more  or  less  directly 
%bd^1ndtr0e%>'iu.pp^H  the  pr6^^^  a  widow,  who  lias 

'^uc66eded  t6  het  ^lusband^s  estate,  forfeits  that  esiat^ 
daring  y^doWliood.  A^  Xo  the  texts  of  the  sagias  bearing* 
Vn^iii'Mic^dtfon'th^re^re  those  Harita, 'Col^broolce^s  Digest, 
*Bitf.i^,  y.  8i  aiidltt:.  Vj  *.  -tOd,  both  ot  wbich  are  "express  as  to 
^M -e^rntihk^ing  etadttton  of  chastfty:  the  latbr  text  refers  to 
^tiii  eifttbticfe  of  ^s^ty  as  a  conditioD,  aft^r  ad  well  as  prior 
^t)f  abcbatjioii:  ¥h4  tb±t  6f  Catyayan4.  Golebrook's  Digbe't/Bk.  ^ 
Hr/8!^  ted^^Tj  V.  4^4,  also  enjoins  dhiEisti^y  ;  and  even  tbougli 
ViLt  ildt^'a)^dS'  to  a  wif^,  W  widow  is  subject  to  greater 
lAiiiriiiiilOn, '^  ^'at'cliastity  would'  be  evto  more  a  conditioo  on 
ihieWidbw"  '^he  text^  moreover  may  be  applied  witihput  dis- 
'fifa&tion  ^0  boft  t^itreS 'and  widows ;  0ee  Colebrooke's  Digest^ 
%ftt:.^,  t.^^.'!^eh  there  are  the  texts  of  Yajnavalkya,  Cole- 
tf1^60k6*^  l^igdst,  ^k.  V,  V.  ^4>  Narada,  Bk.  y,  ▼.  405  >  and 
'l^lrihWi  tl^tii),.  Dayab^ha,lC!b.  xi>  s.  1,  y.  7.  AH  these  t#xt« 
*ilio#   tke  tij^ht  in   wlllcli  a  widow   was  regarded,    and   reasons 

4ha  objedt  tor  wbic1&  sli'e  is  entitled  to  en  joy  hdr  husband's 
Mtate.  Altbpagti -f  boy  do  •  pot  in  ex|)msa  wpr^4lKdMi  that 
hioontiiwQf ^ioiC  widoiviii^  wMkfftafojfeitare,.  i)r^ilhe?e>is 
BO  do«ii*  tJMi(  nittaMii^aliaittity  none  o£Kh»iolQ«dta4er4ckieli  *Ao 
M^iXa^JiAo  talfe  4Mb  be  EhlfiUed^y -lier.  (Pfae  4dttowtng*cases 
were  kere  cit^f'ted^Apminted  on :  Doe  d.    B^tuUmp^^Bawr  ▼• 


(1)  8  Moore's  I.  A.,  500. 


(2j  9  B.  L.  R.,  377 ;  sec  p.  3l>t;. 
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^  1%19  NeelmoiuyDan  (1).  Catet  4  aad  ft^  2  Mftotiagktoa'^  Sifida  3;i»irt 
KiHCT  PP«  10  Md  21^  CoffiMt4t  By&mek  r.  Hurroo$omiir^  (2),  7V«««i 
^i'?*^^  humje^  Lalf0e  v.  ifim#fiiu<  i/aiw  (3),  MaharoMm  Buutmu 
UMfmmsM  £opmmre«  v.  Makarwme  Kommul  Kofmmru  (4),note  V>  <^Ma  o£ 
2>P6  d.  Saumritoney  Dosna  ▼.  jyemycAttnt  Z7a9«  (5),  Bajkoonwiutee 
Daane  ▼.  Crolaiae  i>aMe»  (6).  and  Gocul  Chand  ChuehrwuHe$  t« 
Uuasamut  llajtanee  (7).  lo  the  preamble  to  the  EUndn  WidoY'a 
Beanarriage  Aot^  XV  of  1866^  refereoco  is  made  to  Hindis 
iiiatincts,  f^^aeral  priaoiplea^  and  local  caitom*  and  the  widow 
on  a  remarriage  has  to  relioqaieh  her  deceased  husband's  estate 
which  she  has  inherited-  Act  XXI  of  1850  was  intended  for 
those  who  had  abandoned  their  own  religion,  and  were  in  const* 
qnence  deprived  of  caste^  bat  was  not  intended  to  applj  to  Bifida 
widows,  who  remaining  Uindus,  had  become  nnchaste :  bat  io 
this  case  there  was  no  loss  of  caste.  See  Ilata  Shavatri  y» 
Ilata  Narayanan  Nambttdiri  (8),  Bajkoonwaree  Da^aee  v* 
Qolabee  Ikasee  (6)  and  Bamia  y«  Bhagi  (d).  On  the  other 
side  we  have  the  case  of  Parpatikom  Dh<mdiram  ▼«  Bhikukam 
Dhondiram  (10)  and  Srimati  McUangini  Ddn  r*  SrimaU  Jaj/hmU 
Debt  (II),  In  this  case  the  first  Court  was  of  opinion  that 
unch«stitjr  in  a  widow,  accompanied  by  loss  of  caste  and 
degradation,  would  canse  a  iorfeiture  of  the  estate  inherited 
from  her  husband,  but  not  nnohastity  simply;  bat  thf 
Appellate  Court  chiefly  based  its  conclusion  on  the  fact  tbafc 
unchaatity  is  not  mentioned  as  a  cause  for  exclusion  from  inherit* 
ance.  In  The  Collector  of  MasuUpatam  ▼.  Cavaly  Venhata  N^ 
rainapah  (12),  it  hue  been  held  that  the  widow  takes  only  a  special 
and  qualified  estate,  A  Hindu  widow  is  not  an  heir  is  the  strict 
sense ;  the  word  translated  heritage  is  never  appUed  to  a  widow. 
In  MiUeamut  Oolab  Hoonwar  y.  The  Collector  of  Benaree  (18j, 
it  is  held  that  maintenance  is  a  charge  on  the  land  j  if  so,  why 

(1)  Mbolriou't  H.  L.  C».,  314.  (7)  2  8e1.  lUp.,  167.  * 

(S^  8  Xcal.  Dig^  Its  5  5.  C.  Sbama  <S)  I  Had.  M.  CRep.,  SW 
Citva**  Vyava»liia  Detpaa,  «7.  (S|  l  Bom.  H.  O.  Sep.,  SS. 

(3)  2Borr.,36liS.C.,lMorl.IMs,  (JO)  4  Bm.H.C.  JU^^  A.  C^  8f . 
280.  (U)  5  B.  L.    R,  466. 

(4)  7  Sd.  ftep.,  141.  (12)  fe  Moore'a  L  A.,  500. 
(6)  2  T.  &  B.,  300.  (13)  4  Moore's  I.  A.,  246. 
l6)  a  D,  A.,  1858, 1891. 
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rikwU  mil  the  tatte  mi  tniutitoi^mce  b6  tuado  iip(didabto  to  im 
iallaritaiiee ;  4e^  alto  BtMeJutndf^a  Dikshit  v»  SatriMbi  (1). 
Ife  CfctMctrA&ttlaie'De&iA  V.  Brody  (2),  it  hae  been  beld  that  aooti- 
imlatknlB  am  not  ^tridhan^  and  at  her  ddftth  cannot  be  regarded  iroMsiiMf 
as  her  property.  In  depriving  a  widow  of  her  estate  for  mnchas- 
tityi  jM  are  net  depriving  a  full  owner.  There  are  oaeee  in  which 
a  widewj  aifker  ome  inheriting  her  hasband'e  estate^  is  again 
divefled  of  it  This  oeoncs  im  the  case  of  an  adoption  by  a 
widow,  see  Dkarm  Dob  Pandey  r.  MussAmui  Shama  Stmdti 
tHbUk  (3).  It  is  also  an  admitted  propodtion  now  that  an 
vaehaste  widow  cannot  adopt ;  see  SayamalalDuU  r.  SMdamM 
Ihd  (4). 

B$bM  Mohkii  Mokm  Botg  in  reply.*-^No  argnment  hi  ^oi 
of  the  Despondent  can  be  derived  from  the  remark  of  fireekissett 
Tnrkohinkar>  '*  shadhiy  chaste,  otherwise  the  right  ceases  ;  ^^  fort 
it  anythingi  it  rather  shows  that  the  right  of  sncoession  is  ior* 
f eited  bjr  imchastityj  than  that  the  estate  is  divested  after  it.  baa 
once  viBsted.  The  words  "  keeping  'nnsnUied)  Ac*«^'  in  the  text  of 
Yrihait  Menn  (Dayabhaga,  Ch.  zi>  s.  I,  v.  7),  do  not  ratsr^  to 
chastity  in  the  wife  after  her  husband's  deaths  bnt  before.  If 
noehastiiy  be  considered  as  incapacitating  the  widow  to  perfontt 
religiOM  ritest  the  same  would  apply  to  the  saocession  of  a  son 
whose  rigU  is  also  based  on  his  ability  to  perform  certain  reiigi- 
ona  rttcB  for  the  soul  of  his  ancestors^  In  the  case  of  a  Sndraj 
thaae  rites  have  to  be  performed  a  month  after  deatb>  so  that, 
if  the  iisherttanoe  depended  oa  ^e  actual  p^f  ormance  of  tho 
ritd,  it  wonld)  in  the  case  of  a  Sudra,  be  in  abeyance.  Before 
Aofe  XXI  of  1850,  there  was  no  forfeiture,  foi^  the  p&ttj  losing 
easier  &c»,  was  cbnstdevod  to  be  civilly  dead.  XTnchastity  in  all 
caaes  would  act  smonot  to  eivil  deaft .  In  the  twice^born  olassea 
it  woold.  It  hoa  been  urged  tibat  a  widow  is  nowhere  called  aa 
heir,  hsit  this  is  wrong ;  see  Dayabhaga,  Ch.  xi,  s.  1,  v.  4.  The 
text  of  Oatyayana  (Dayabhaga,  Gfa.  xi,  s.  1,  v.  56^  so  muoii 
relied  on  by  tho  other  side,  cannot  be  found  in  the  San^^rit 
College  li&rary.     [Mittbx,  J.~Do  you  challenge  the   text  7] 


(1)  4  Bom.  H.  C.  Bep.,  A.  C,  73. 

(2)  9  W.  B.,  584. 


(3)  3  Moore's  I.  A.,  229. 

(4)  5  B.  L.  R.,  362. 
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'      ^Srs      It  ia  only    authority   so  far  aa  it  is  used  in  the  Qigpihhtigft;: 
'    KzBT      There  ia  a  different  reading  of  the  text  in  Vyayahan  Wxfvkbm 
KoLiTAKi    (Bormdaile's  edition).  Oh.  i7,  s.  8,  ▼.  4  and  it  is  N? orthy  oi  nefai 
^im^Ei^  that  the  object  of  the  qnotation  in  both  works  is  to  shonrtiiaib  tha 
^  widow  cannot  give,  mortgagOi  or  sell,  the  estate.    In  the  Ifiiak* 

ahara.  Oh.  ii,  s.  h  ▼•  6.  a  text  similar  to  Oatyayana^sis  qwited, 
but  the  text  of   Gatyayana,  as  cited  in  the  I>ayabhagaj  ia  nel^to  • 
be  found  in  the  Mitakshara.    A  great  deal  has  been  made  of 
the  partioipsl  form  of  the  adjective  ^'  keeping/^  as  shewing  ^ 
permanently  abiding  condition,  but  the  commentary  of  Baghoa 
Nnndanareoioves  this  constmotion.    The  text  of  Oatayana  isalaci 
quoted  in  the  Dayakrama  Sangraha,  s,  2,  vy.  8  and  4,  in  whiok 
there   ia   no  .commentary   on  the   words  ''keeping  nnsiiUied» 
&c/^    Oelebrooke's.Dig.i  Bk.  it,  s.  8,    has  reference   to    the* 
period  of  oovertare,  and  no  reliance  can  be  placed  on  r.  409 
of  Bk.  V,  whieh  is  differently  qaoted  in  the  Mitakshsra,  Ch.  ii, 
8.  1,  y.  87.    The  text  of  Oatyayana  in    Golebrooke's    Digest, 
Bk:  i,  y,  224|  has  reference  to  payment  of  debts,    and    not 
to  forfeiture.    V.  334  of  Bk.  y.  does  not  apply  to  forfeiture  i 
but  refers  to  persons  excluded  from  inheritance.    A  [text   of 
Narada  quoted  in  Colebrooke's  Digest,  Bk.  y,  y.  405,  is  differ*, 
ently  worded  in  the  Dayabhaga,  Ch.  xi,  s.  1,  y.  48,  and  the 
latter  gives  no  support  to  the  contention  of  '  the    other    side* 
It  is  also  quoted  in  the  Mitakshara,  Cb.  ii^  \n.  1,  y.  20,  as  an- 
authority  for  the  doctrine  that  a  widow  does  not  sncoeed  to  her - 
husband's  estate  when  he  was  a  member  of  a  family  of  united 
brethren.    None  of  these  texts  recognises  the  resumption  of  a 
woman's  stridhan  for  her  unchafltity.    The  eases  from  the  Privy 
Oonncil,  which  have  been  cited,  faaye  no  bearing  on  the  present 
question.    We  have  nothing  to  do  with  points:of  law  decided 
in  those  cases.    In  the  cases  of  Ch^indrabuleB  JDMa  y.  Brody  (1), 
it  was  only  held  that  accumulations  made  from  the   usiifraot< 
of  the  immoveable  property  by  a  widow  during  her.  IHb,  cannot 
be  treated  at  her  death  as  her.  personal \  property,  but  foUciw 
the    corpus    of   the   estate.    The. case  of   Sayatnalql  DuU  y. 
Saudamini  Daai  (2)  throws  no  light  on  the  present  question. 

rI)9W.  R.,584.  (2)  6  B.  L.  R.,  362. 
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Tb#«Mi»df  Muharanee  Butunt  Koomaree  r.  Maharanee  Kummul 
Mitmmtee  (1)  'was  not' that  of  a  widow  who  had  saccaeded  to 
litr  kinMaad's  aciatef,  bnt  of  one  entitled  to  maintenance.  As 
to  the*  eases  oited  f rom  Morley'a  Digest,  the  report  is  so  meagre 
that  noAittg  can  be  dedaoed  from  them.  The  ease  of  a  daugh* 
ler^aaveoessioQ  throws  a  strong  light  on  the  present  question*  A 
daoghter  snooeeds  because  she  is  capable  of  bearing  a  son^  who 
wlien  born  ooof  ers  a  blessing,  and  hence  s  daughter,  who  is  child* 
lees,  or  incapable  of  bearing  a  son,  does  not  succeed-^Dayabhaga^ 
Oh*  xi)  s  2,  V.  8.  Suppose  than  a  daughter  succeeds,  who,  when 
the  fluooession  opens,  is  capable  of  bearing  a  son,  bnt  afterwards 
beoomofl  a  childless  widow— hais  it  ever  been  contended  that  such 
daughter  can  be  divested  of  the  property  which  she  has  inherited, 

although  iho  very  condition  for  which  the  estate  was  given  to 
bar  cannot  be  fulfilled  ?  If  then  unchastity  be  supposed  to 
nmder  the  widow  inoapable  of  performing  those  duties,  for  the 
perfomsnce  of  which  it  is  ui^ged  the  estate  is  given  to  her,  why 
abonld  she  not,  as  in  the  case  of  a  daughter  who  becomes  a 
diiUIesB  wid6w  after  succeeding,   retain   what  [she  has  once 

inberited  ? 
The  following  opinions  were  delivered  by  the  Full  Bench  :**- 

MiTTBB,  J. — In  this  case  I  have  already  expressed  my  opinion 
at  considerable  length  in  the  order  of  reference,  and  as  I  still 
adhere  to  that  opinion,  I  do  not  think  it  necessary  for  me  to  do 
anything  more  than  to  make  a  few  observations  merely  by  way 
of  supplement. 

It  is  I. believe  a  proposition  beyond  all  dispute,  and  indeed 
it  was  fairly  conceded  at  the  bar,  that  an  unchaste  widow  has  no 
right  to  succeed  to  the  estate  of  her  deceased  husband,  irrespective 
of  any  considerations  arising  from  expiation  or  condonation. 
Baboo  Shama  Ohum  Sircar  says,  it  is  true  (see  Yyavastha 
Barpana,  Yyavastha  663),  that  loss  of  chastity  operates  as  a 
cause  of  ^disinherison  in  those  cases  only  in  which  there  has 
been  no  expiation  by  penance,  or  condonation  by  the  husband  > 
but  the  only  authority  ^l^i<3^  Baboo  Shama  Churn  has  been 
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(1)  7  Sel  Sep.,  144; 
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•  1W3  abl9  to  cHe  in  sapport  of  bia  Yyayaatba  i»  the  opiaiaii  ^f 
KSi^  Mr.  Colebrooka  in  the  Trichinopgly  case  already  ftoticad  4^ 
'^^^^^^  ^id  in  the  order  of  ref erenca.  Now,  tliera  it  aoUung  wt#ike«fr 
]fo9n9?Av  in  that  opinion  to  warrant  the  view  taken  by  the  Babop^  Oft 
'^^^  the  ooptrary,  Mr,  Oolebraoke  lays  it  dowa  aa  mdMbted  Jair 
that  an  unohaat^,  widow  has  no  rigkt  to  inherit  h^  hiMibfka4^ 
property^  without  the  slightest  r^erenoe.  either  to  eipiationi  Of 
condonation ;  and  this  opinion  is  supported  not  only  by  aU  tk^ 
deoided  cases  cm  the  point,  bnt  also  by  the  express  provisiona  ofi 
Hindu  law  itself.  According  to  that  law^  it  is  the  ohaaia 
(Bhadhi)  widow  alone  who  is  entitled  to  succeed  to  the  estata  cl% 
man  who  dies  without  learing  any  male  issue  j  and,  as  it  ia  beyond 
all  question  that  neither  expiation  nor  oondoaatioa  cai»  ooQvert 
ap  unchaste  woman  into  a  chaste  onsi  the  opinion  o£  Babooi 
Shama  Churn,  whiohj  it  should  be  remembered,  does  not  posses, 
any  independeittyalaeof  itaown,  mnst  neeessarUy  fall  to  Ml» 
groand.  So  tax,  therefore,  the  ground  being  elear  bafbua  u,  X 
confess  I  feel  considerable  difficulty  in  undeTetaading  how,  m 
the  face  of  the  above  conoession,  and  npon  the  autkoritiea  wkidi 
we  are  bound  to  follow  in  this  case,  it  can  be  oontended  thai 
loss  of  chastity  does  not  operate  as  a  cause  of  forfeiture  also. 

Of  all  the  authorities  above  referred  to,  the  Dayabhaga  of 
Jimnta  Vabana,  the  acknowledged  founder  of  the  Bengal  school, 
is  undoubtedly  the  highest ;  and  it  is  therefore  to  the  Payabbe|^ 
tiiat  I  shall  first  direct  my  attention.  I  do  not  wish,  howoTor, 
to  go  over  all  the  texts  quoted  and  relied  upon  by  the  author  of 
that  treatise  in  discussing  the  widow's  right  of  succession.  I 
will  refer  to  two  of  those  texts  only,— namely,  the  texta  of  Yrihat 
Menu,  cited  in  v.  7,  s.  I,  Ch.  xi  of  Mr,  Colebrooke's  translation 
of  the  Dayabhaga ;  and  that  of  Catyayana,  cited  in  v.  66  of  the 
same  s  action  and  chapter.    These  two  verses  are  as  follows  ;^^ 

(I.)  ''  The  widow  of  a  childless  maoi  keepif  g  UtBsullied  bar 
hnsband^l  bed,  apd  persevering  in  religious  observances,  abaK 
present  his  funeral  oblation  and  obtain  hi9  entire  share.'' 

(2.)  ''  Let  the  childless  widow,  keeping  unsullied  the  bed  of 
her  lord,  and  abiding  with  her  veu^rabl^  protector,  enjoy  with 
moderation  the  property  until  her  death.  After  bar  let  the 
heirs  take  it.'' 
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II  vin  be  ohBerVQd  tb^  the  fint  of  ihejBe  (wo  texts  in  oited  bf 
Die  entbor.  of  ibe  JhfjMi^gt^  for  tbe  pqrpqae  of  eBtabli9|iing  the 
Widow's  riffbfc  to .  Mooeed  to  the  whole  estate  of  her  husband* 
aad^t  oievely  to  a  portioiLof  it,  barely  snffioient  ier  her 
xnainteiiance ;  and  tbe  seoond,  for  that  of  definiog  the  nature  and 
^^(tmfe  of  the  interest  whioh  devolves  npon  her  by  virtue  of  eaeh 
right,  and  whiehy  as  he  afterwards  eiaqdaifls  to  as,  in  terms  too 
plain  to  be  misnnderstood,  is  nothing  m<H^  than  that  of  a  mere 
bolder  lor  tbe  benefit^  of  her  hnsbaod's  soul.  Beth  the  teste 
however,  speak  of  the  widow's  obUgation  to  preserve  her  chastity 
in  precisely  the  same  terms,  the  words  nsed  for  that  purpose  in 
both  of  them  being  exactly  the  same  in  the  translation  as  wdl 
m  itL  Hko  original.  If,  therefore,  it  be  once  conceded,  as  it  has 
beab,  and  as  I  think  it  must  be»  that  the  tulfilment  of  that 
^ion  is  a  condition  precedent  to  the  widow's  right  to  take 


im 


her  Irasband's  estate  under  the   first  text,  I  cannot  understand 

ipon  what  principle  of  construction   it    cl^n  be  contended  that 

saah  Mflfaneat  is  not  also  a  condition  precedent  to  her  right  to 

eiQoy  thsKt  estate  under  the  second.    Surely  we    are   bonnd  to 

sitaioh  tiie  same  meaning  to  the  words  "  keeping  unsullied  the 

bed  of  her  lord''  in  the  text  of  Oatyayana,  as  we  do  to  the  words 

**  keeping  unsullied  her  husband's  bed''  in  the  text  of  Yrihat 

Menu  I  and  if   we  once  do   so,  what   reason  can  we    assign  for 

helding  that  the   injunction  as  to   chastity  is  binding  in  the  one 

oaae,  and  not  in  the  otfaerf     So  far  as  the  principle  upon  which 

Mbil^  injunction  is  based  is  concerned,  it  cannot  be  contended  for 

one  moment  that  there  is  the  slightest  difference  between  the 

two  easei.    I  have  already  shown  in  the  order  of  reference,  and 

I  may  add  that  the  correctness  of  that  portion  of  my  judgment 

has  not  even  been  questioned  in  the  course  of  the  argument,  that 

aa  anflhtete  widow  is  absolutely   incompetent  to   render  any 

spHiliid  eviaee  to  her  deceased  haebaad  ;  and  ae  the  widow's 

ssMft  islander  the  ezpreas  pnmsionsoC  the  Hindu  law,  destined 

solely  and  esshisively  for  snob  serrice,  it  requires  no  argument  to 

show  that  if  Ibse  of  diasttty  opetates  as  a  cause  of  disinherison,  it 

also  opeMte  ae  a  eaose  of  f orfsitarOi  and  for  prsoisefy  the 

lemmu     Why  tbea  are  we  t^  held  that  the  oonditioafrf 

chastity  is  a  valid  and  binding  condition  under  the  text  of  Yrihat 
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>>y8  Mena,  bufe  not  under  that  of  Gafyayaftaf  Sappose.  for  instatice^ 
RwT  that  a  ffin^n  dies  leaving  his  property  to  his  widow  hy*  i  ^HH 
Xominnr  ^htoh  oontaios  al  distinct  provision  to  the  effect  that  she  sfibttld 
while  oontinaing  to  keep  the  testator^s  bed  unsullied^  ns^  the 
property^  nntil  her  death,  for  his  spiritnal  benefit,  and '  for  no 
other  parpose  whaterer.  If  the  widow  afterwards  beconM 
nnehaste,  and  thereby  renders  herself  absolntely  incompetents 
nse  tha  property  for  the  only  parpose  for  which  it  wss  given  to 
her,  can  it  be  aaid  that  there  would  be  no  forfeiMire  in  sndi  m 
case  7    I  apprehend  not. 

Baboo  Mohini  Mohan  Boy,  who  argaed  this  case  with  fffj^ 
ability  on  behalf  of  the  appellant,  finding  this  difficalty  .  stariug 
him  in  the  face,  attempted  to  get  rid  of  it  by  certain  afga* 
ments.  which,  I  am  boand  to  say,  are  more  ingenious  than  soan/oL 
Be  tried  first  of  all  to  cast  suspicion  upon  the  autheptiqtjy  ,ol 
the  text  of  Gafcyayana,  upon  the  ground  that  the  treatise  of  wbiph 
it  forms  a  part  is  not  forthcoming*  But  to  whatever  dmse  tiwi 
Baboo's  failure  to  procure  copy  of  the  Instltutas  of  Catyaf sm 
msy  be  ascribable>  it  is  perfectly  clear  that  the  autbeDtioity  j^f 
the  text  in  question  does  not  admit  of  any  doubt  or  di^piifas. 
The  very  fact  that  it  is  quoted  with  approbation  by  the  author 
of  the  Dayabhaga  is  a  conclusive  refutation  of  the  Baboo's 
argument ;  and  if  further  authority  is  needed,  I  have  •  only.toi 
refer  to  the  decision  of  the  Privy  Council  in  the  case  of  Bh^g* 
wandeen  Doobey  v.  Myna  Baee  (1),  in  which  that  very  te;i:t  je 
distinctly  characterized  by  their  Lordships  as  one  of  undwbt- 
ed  authority,  and  that  for  the  purpose  of  determining  the  nat^fe 
and  extent  of  the  interest  which  the  widow  acquires  in  b^r 
husband's  estate  under  the  provisions  of  the  Hindu  law. 

The  neict  argnnient  advaoeed  by  Baboo  Mohint  Melnm  Vbtf 
was  that,  in  giving  effect  to  the  text  in  queationj  we  ahoaki  nel 
go  beyond  the^rticalar  parpose  lor  wkioh  it  is  cited  -  ia  tite 
Dayabhaga. ;  and  that,  as  the  author  oC  that  treatise  has  oet 
made  any  oommenta  of  his  own  npon  the  wotda  ^*  pt eeermfg 
mnsuUied  the  bed  of  her  lord,^^  it  must  be  preauned  Uiat  he  baa 
rejected  that  portion  of  tihe  test  whioh  Qontains  those  weidt^ 

« 

'  ••  •  • 

(I)  It  Moore'B  I.  A.  ^87  ;  at  p.  fil* 
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uiofel  au>de  of  interftteting  a  work  like  the  Dayabhaga,  wkieh       Kbbt 
is  pmliBBedlya  mere  eoininettlary   on  the  texts  of  the  anoient         ^^ 
fMi9,  tba  aokaotrledged  ioantain^head  of  the  Hinda  law*  ^^**J^ : 
Bat  ba  tliat  ae  it  mi^^  let  us  see  for  what  particnlar  purpose  the 
aatior  of  the  Dayahhaga  has  oited  ther  text  under  qui*  cotosider'* 
aimi.v  That  pmpoaewas*  .aahe;  himself  tdh  us   in  the  very 

vsMiawiuohthe   text  is  quoted,    to  establish  the  proposition  * 

that  ^''ifae  widow  nnst  only  er^ag  her  husband's  estats.''  What 
lhi«  vight  otonjeyment  means  he  exphins  to  U8  in  the  subse- 
qaMt  verses,  m  whidi  he  says,  in  the  most  express  terms,  that 
ffUry  nee  made  by  the  widow  o£  tbe  property  inherited  by'her 
fi^omhei^  husband,  whioh  is  not  oondneive  to  his  spiritual  welfare, 
is  an  *aet.  of  wastes  Are  we  then  to  suppose  that,  at  therery 
time  when*  the  atthor<of  the  Dayabhaga  was  appealing  to  the 
texli  of  Qatyayana  as  an  authority  for  showing  tlmt  the  widow's 
satale  is  destioed  solely  and  exclusively  for  the  spiritual  welfare 
efjier  husband  he  was  silently  engaged  in  repudiating  the 
hibding  foroe  ef  that  portion  of  the  text  whioh  imposes  upon 
her  tbsf  obligation  at ''  preserving  unsullied  the  bed  of  her  lord," 
knewingfuU  well,. as  he^  must  be  supposed  to  ^have  done,  that 
tba-T  strictest  fulfiliyient  of  that  obligation  is  indispensably  neces. 
saiy .to  enable  a  Hii^du  woman  to  promote  such  welfare.  Such 
aconrae  of  procedure  is,  on  the  very  faoe  of  it,  so  utterly  self* 
oonjbradtctory,  that^  before  we  can  impute  it  to  a  writer  like 
the  author  :of  tbe  Dayabhaga,  we  must  have  reason  infinitely 
stronger  than  that  put  forward  by  the  pleader  for  the  appellants. 
With  refarenpe  to  that  portion  of  the  argument  which  is  based 
upon  the  absence  of  any  express  comments  by  the  author  of  the 
Daya);>haga,  upon  the  words  *^  preserving  unsullied  the  bed  of 
her*  larid/'  J  have  to  observe  that  it  is  entitled  to  no  weight 
whatever.  The  pleader  for  the  appellant  seems  to  forget  that 
the  same  remark  is  equally  applicable  to  similar  portions  of  the 
texts  of  Trihat  Menu  and  other  riahia,  which  are  quoted  in  the 
Dayabhaga  ftr  the  purpose  of  establishing  tbe  widow's  right  of 
sttCG8ssion,  and  yet  it  is  admitted  6n  all  hands  that  under  those 
tsxts  an  unchaste  widow  is  not  entitled  to  inherit  her  husband's 
property.    Nor    need  we  go  very   fsr  to  find  out  the  reason  of 
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fanotioDC^  it  dioalcl  b*  bone  m  aiiid,  yntmHum  of  •  nMr«i«om« 
aieuMtor,  md  it  iws  by  mo  qsun  iwimih—t  nfim  Vlm:t» 
«qriaiB>  flivwy  word  k  omy  test  qobt^  by  Um,  whodler  tb* 
word  reqoired  as  expboatieit  or  act.    TUu;  ior  hwtoiMWt  Mm) 
woids  "  AbkUng  wttb  h«r  vMMRkblo  prottofeM"  itttbft  wryin* 
of  Oaigr«yana  windi  ira  have  bam  ooaadariag.    Thaw  wosIb 
eerteinly  reqoited  an  asplaaatSMi^  and  «»  aooocdiiigfy  iad4a 
aathorof  tkaDayabbagaetidainiBg  thmr  aaaamff  t«  u  ibtiw 
vane  nest  to  tbafe  m  wbtoh  tha  test  is  qodtodn— liiat  ii  to  mft  in 
T.  S7.    Ifc  would  be  atmply  abmcd  to  ooataad  tiMtk>  aktiie 
very  time  when  the  aothor  waa  ioustiBg  iqion  the  widow'a 
obligatioii  to  live  nodar  the   proteetioa  of  her   hndmd'a  SMle 
rehtivaa,  he  ytt*  tilaotly  releaaiog  her  froai  the  mm  obKgatian, 
witii  referenoa  to  whioh  the  former  ia  nothing  \mi  »  maaM  («  aia 
tad,— namdy,  the  obligation  of  '^reserring  nnaoBied  the  bed  of 
her  lord/'    It  is  true  that  it  has  beea  deeided  by  the  IWvy 
Connofl  that  a  widow  does  not  forfeit  her  righta  in  her  ha^mA*m 
estate  merely  by  reawm  of  her  having  quitted  tha  ftroteo^oa  of 
his  male  relatives ;  but  their  Ltftdshlpa  ftpiaasly  po^  tfcair  ded- 
aion  upon  the  ground  that  the  widow  in  tha  partionlar  ««8» 
before    them    had    changed    her  place  f  of  ragidaaea  lro» 
justifiable  motives,  and   not  for   « unohaate  po»poaee.»»    Thto 
decision  is  certainly  in  support  of  my  view  ;   so  fiir  as  it  Aowr 
the  importance  attached  by  their  Lordships  to  the  fact  that  fl» 
widow  had  not  left  the  protection  of  her  husband's  wflaHves  for 
unchaste  purposes.    But,   at  any  rate  it  is  conefttsiv^aufliatHff 
on  the  point  that  the  widow's  obligatioii  to   live  tmder   th« 
protection   of  her  husband's  male  relatives  is  merely  andlkry  to 
the  main  obligation  imposed  upon  her  by  the  text  of  Cft^y»M.— 
namely,  the  obligation  of   "preserving  unsullied  tho  bed  of  her 

lord." 

It  hat  hmk  said  that,  und«r  the  Hindu  Uw,  an  estate  once 
v^itod  cannot  afterwards  be  divested.  Now  tber«.  is  no  work 
on  Hrodtt  hfw,.  that  I  am  aware  of,  in  wl^dii  it  ia  laid  down,  in  so 
many  terms,  that  an  estate  once  vested  cannot  be  divested  j 
nor  baa  the  plwider  for  the  appellant  been  able  to  -point  out 
any.    On  the  contrary,  I  have  already   shown  in   the    order  of 
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reference,  that  the  Hindu  law  goes  to  the  length  of    declaring       ^^^^ 
in  the  most  express  terms,  that  aa  uochaste  woman  forfeits  all  her       Eikt 
rights  even  in  her  own  stridhan,  and   this  is  by    far  a    slrooger    ^^^^^^^^ 
case  of  divesting  than  the  one  now  before  us.    What  then  is  the    Monbeeau 
source  from  which  the    doctrine    above    referred    to  has   been 
derived  7  That  source»  I  venture  to  affirm,  will  be  found    in    the 
simple  fact  that,  in    the    generality  of   case,    the  Hindu    law 
makes  no  provision  for  the  divesting   of  property    once  vested ; 
and  I  am  fully  prepared  to  admit  that,  so  far  as  those  cases    are 
concerned,  the  application  of  the  doctrine  in  question  is  perfectly 
legitimate.    But  to  apply  it  to  the  present  cases,    without    any 
reference  to  the  nature  of  the  estate  under  our  coosideration,   or 
to  the  conditions  which  the  Hindu  law  has  ezpressly  attached 
to  the  enjoyment  of  that  estate,  would  be  to   assume  the   very 
question  which  we  are  called  upon  to  determine. 

It  has  been  further  said  that  the  widow  is  not  a  trustee  for 
the  soul  of  her  deceased  husband,  and  in  support  of  this  position 
we  have  been  referred  to  the  case  of  Chundrahulee  Debia  v. 
Brody  (1),  in  which  it  was  held,  or  rather  remarked 
incidentally  as  I  shall  presently  show  that  the  widow  is  the 
absolute  mistress  of  the  usufruct  of  her  husband's  estate,  and 
that  she  can  dispose  of  such  usufruct  in  any  manner  she  thinks 
proper. 

Wether  the  word  *Hrustee''  is  applicable  to  the  widow  in  the 
strict  sense  in  which  that  word  is  used  in  works  on  English 
law,  is  a  question  which  I  need  not  pause  to  determine.  But  I 
think  I  have  conclusively  shown,  in  the  order  of  reference,  that 
the  only  right  which  the  widow  acquires  in  her  husband's 
property  is  the  right  of  using  that  property  for  the  benefit  of 
his  soul,  and  for  no  other  purpose  whatever  ;  and  such  a  right,  I 
apprehend,  is  nothing  more  than  that  of  a  trustee.  With 
reference  to  the  alleged  distinction  between  the  usufruct  and  the 
corpus  of  the  estate,  I  have  to  observe  that  there  is  nothing  in 
the  Hindu  law  to  support  it.  It  maybe  that  the  Courts  of 
Justice  in  this  country,  constituted  as  they  are  at  present,  have 
neither  the  power  nor  the  inclination  to  compel  a  Hindu    widow 

(l)  9  W,    E.,   584. 
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1873  to  use  her  hasband'e  property  for  his  spiritnal  benefit ;  bat  they 
KrtV  bave  no  autbority,  in  my  opinion^  to  layit  down  as  a  proposition 
KoLiTAirr  of  Hinda  law  that  she  is  at  liberty  to  use  the  income  of  that 
UoomBLAM  property  is  any  manner  she  thinks  proper.  Aocording  to  the 
KouTA.  Dayabbaga,  the  highest  authority  on  the  pointy  every  ''  ezpendi* 
tnre  '^  inonrred  by  the  widow  out  of  the  estate  inherited  by  her 
from  ber  deceased  husband,  which  is  not  coodnceiye  to  his 
^  spiritnal  benefiti  is  an  act  of  ^*  waste :''  and  the  snthor  goestothe 
length  of  declaring,  in  the  most  express  terms  that  she  is  allowed 
to  maintain  herself  ont  of  that  estate^  simply  because  by  pre- 
serving her  person  she  confers  a*benefit  upon  his  departed  spirit. 
In  the  face  of  such  express  provisions,  so  perfectly  general  in 
their  terms,  what  authority  have  we  for  drawing  any  distinction 
between  the  corpus  and  the  income  of  the  estate  f  It  has  been 
urged  that  the  texts  of  Catyayana  and  other  rUhia,  quoted  in  the 
Dayabhaga  for  the  purpose  of  limiting  the  widows  dominion 
over  the  estate  inherited  by  her  from  her  husband,  apply  to  the 
corpus  of  that  estate,  but  not  to  the  usufruct  of  it.  But  if  so, 
from  what  other  text  or  texts  is  it  that  the  widow's  right  to 
enjoy  the  usufruct  is  derived  ?  Then,  again,  it  is  an  unquestion- 
able proposition  of  Hindu  law,  that  the  portion  of  the  usufruct 
which  remains  unspent  at  the  time  of  the  widow's  death,  goes 
not  to  her  heirs,  but  to  those  of  her  husband.  But  if  we  are  to 
hold  that  the  texts  in  question  refer  solely,  and  exclusively  to 
the  corpus  of  the  estate,  where  is  the  authority  upon  which  the 
above  proposition  is  to  rest  ?  The  case  of  ChundrahuUe  Debia  v. 
Brody  (1)  is  not  at  all  in  point.  The  only  question 
raised  and  judicially  determined  in  that  case  was,  whether  the 
portion  of  the  usufruct,  remaining  unspent  at  the  time  of  the 
widow's  death,  can  be  seized  in  execution  of  a  personal  decree 
against  her :  and  so  far  as  that  question  is  concerned,  the  decision 
is  certainly  in  support  of  my  view.  It  is  true  that  one  of  the 
learned  Judges  by  whom  that  decision  was  passed  remarked 
incidentally  in  his  judgment  that  the  widow  can,  ^uring  her 
lifetime,  deal  with  the  usufruct  of  her  husband's  estate  in  any 
manner  she  chooses ;  but  that  remark,  I  submit  with  the  greatest 
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deference^  cannot  be  treated  as  an  authoritative  exposition  ol  the  Ws 
law^  inasmnch  as  the  point  with  reference  to  which  it  was  made  i^bby 
was  not  before  the  Court  on  that  occasion,  Koijtany 

Before  concluding  this  portion  of  my  judgment^  I  wish  to  quote  IConksbah 
the  following  observations  made  by  the  Lords  of  the  Judicial  ^^^'^^ 
Committee  in  the  case  of  BhugwandeenDoobey  v.  Myna  Baee^l):"^ 
''  The  reason  for  the  restrictions  ,"  says  their  Lordship,  "  which 
the  Hindu  law  imposes  npon  the  widow's  dominion  over  her  « 
inheritance  from  her  husband,  whel^her  founded  on  her  natural 
dependence*  on  others^  her  duty  to  lead  an  ascetic  lifcj  or  on  the 
impolicy  of  allowing  the  wealth  of  one  family  to  pass  to  another 
are  as  applicable  to  personal  property  invested  so  as  to  yield  an 
income  as  they  are  to  land.  The  more  ancient  texts  imposing 
the  restriction  are  general.  It  lies  on  those  who  assert  that 
moveable  property  is  not  subject  to  the  restriction  to 
establish  that  exception  to  the  generality  of  the  rule."  These 
remarks,  it  is  true,  were  made  by  their  Lordships  with 
reference  to  the  moveable  portion  of  the  estate  inherited  by  a 
widow  from  her  husband.  But  they  are,  in  my  opinionj  equally 
applicable  to  the  usufruct  of  that  estate. 

The  case  oiHurridoss  Dutt  v.  Uppoomah  Dossee  (2)  is  not  at  all 
in  point.  It  is  true  that  the  marginal  note  of  that  case  says  that 
the  title  of  a  widow  is  not  in  the  nature  of  a  trust,  biit  there  is 
nothing  whatever  in  the  decision  itself  to  support  that  position. 

Assuming  however,  for  the  sake  of  argument,  that  the  widow 
is  not  a  trustee  for  the  soul  of  her  deceased  husband,  I  do  not 
see  any  reason  whatever  why  she  should  not  abide  by  the  condi* 
tion  of  chastity,  which  the  Hindu  law  has  expressly  imposed 
npon  her.  That  law,  as  I  have  already  shown,  says,  in  the 
most  positive  terms,  that  she  should  enjoy  her  husband's  estate 
while  continuing  to  keep  his  bed  unsullied :  and  it  does  not 
certainly  He  in  her  mouth  to  say  that  the  injunction  as  to 
chastity  ought  to  be  treated  as  a  mere  nullity.  It  has  been  said 
that,  although,  under  the  Hindu  law  as  administered  in  the 
Bengal  school,  a  sonless  widowed  daughter  is  not  entitled  to 
inherit  her  father's  estate,  a  daughter  who  has  once  succeeded 
to  such   estate  does  not  forfeit  it  by  reason  of  her  afterwards 

(1)  11  Mom's  I.  A  .,  487 ;  at  p.  SlSf  W  ^  Moore>  I.  A.|  48Si 
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1873  becoming  a  sonless  widow.    Bat  this  case  is  by  no  means  parallel 

Kbrt  ^o  the  one  now  before  us.    It  is  true  that    the  chief  reason 

KouTARY  i^asigned  by  the  writers   of  the  Bengal   school  for  allowing  a 

MoHfBHiM  daughter   to  inherit  her   father's    property  is,  that  she   can 

perpetuate  his  lineage  and  pinda  by  giving  birth  to  a  son ;  bat 
that  reason  has  nothing  whatever  to  do  with  the  nature  of  the 

estate  given  to  her,  nor  is  it  made  a  condition  precedent  to  her 
•  right  to  enjoy  that  estate.  The  daughter's  estate,  it  should  be 
borne  in  mind^  is  precisely  of  the  same  character  as  that  of  the 
widow,  and  is  governed  by  the  same  text  of  Gatyayana  which  has 
been  so  often  referred  to  by  me.  '*  Or,''  says  the  author  of 
the  Dayabhaga, ''  the  word  '  wife'  (in  the  text  of  Gatyayana 
quoted  in  v.  56)  is  employed  with  a  general  import;  and 
it  implies  that  the  rule  must  be  understood  as  applicable 
generally  to  the  case  of  a  woman's  succession  by  inheritance  / 
see  V.  31,  s.  2.  Gh.  xi,  Golebrooke's  translation  of  the 
Dayabhaga.  Whatever,  therefore,  may  be  the  reason  upon 
which  the  daughter's  right  of  succession  is  founded,  it  is 
clear  that  the  estate  inherited  by  her,  by  virtue  of  that 
right,  is  subject  to  this  condition  only,  that  she  should  white 
keeping  her  husband's  bed  unsullied,  continue  to  enjoy  it  solely 
and  exclusively  for  the  spiritual  benefit  of  her  father ;  and  it  is 
therefore  beyond  all  dispute  that  so  long  as  she  is  competent  to 
fulfil  that  condition,  no  question  of  forfeiture  can  arise.  The 
mere  fact  of  a  daughter  becoming  a  sonless  widow  after  the 
estate  has  once  vested  in  her,  does  not,  and  cannot,  render  her 
incompetent  to  use  that  estate  for  the  spiritual  welfare  of  her 
father ;  for  she  can  still  continue  to  promote  such  welfare  by 
leading  a  chaste  life,  as  well  as  by  doing  pious  acts  for  the 
benefit  of  his  soul ;  and  as  there  is  nothing  in  the  Hindu  law 
which  says  that  she  should  hold  her  'father's  property  only  so 
long  as  she  continues  to  be,  or  is  likely  to  become,  the  mother 
of  male  children,  there  seems  to  be  no  reason  whatever  why  the 
argument  put  forward  by  the  pleader  for  the  appelj^nt  should 
be  considered  to  have  any  bearing  upon  the|question  now  under 
our  consideration.  On  the  contrary,  the  daughter's  case  affords 
a  striking  refutation  of  the  contention  that  injunction  as  to 
nncbastiiy  laid  down  in  the  text  of  Gatyayana  is  a  mere  moral 
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injanotiony  not  possessing  any  binding  force  from  a  legal  point  of        ^^^^ ^ 

riew.    It  will  be  seen   that  the  only  portion  of  the  Dayabhaga       Ssky 
which  is  devoted  to  the  discnssion  of  the  danghter^s  right  of         ^. 
SQCcession  is  the  second  section  of  the  eleventh  chapter  of  that  ^^^i^^.'' 
treatise ;  and  if  we  ezdade  v.  31  of  that  section,  by  which 
the  author  extends  the  operation  of  Catyayana's  text  to  the 
daughter,  as  well  as  to  other  female  heirs,  there  is  not  a  single 
passage  thronghoat  the  rest  of  the  section,  either  in  the  shape  * 

of  original  text  or  commentary,  in  which  the  slightest  reference 
is  made  to  the  subject  of  chastity.  Bat  if,  as  argued  by  the 
pleader  for  the  appellant,  the  words  '^  preserving  unsullied  the  bed 
of  her  lord"  in  the  text  of  Catyayana  are  to  be  treated  as  nugatory, 
or  superfluous,  there  would  be  nothing  to  prevent  an  unchaste 
daughter  from  inheriting  her  father's  property  ;  and  yet  it  is  the 
admitted  law  of  the  land  that  such  a  daughter  has  no  right  of 
succession.  The  above  remarks  are  also  sufficient  to  show  the 
futility  of  the  argument  drawn  from  the  fact  that  the  author  of 
the  Dayabhaga  has  made  no  comments  of  his  own  upon  that 
portion  of  the  text  of  Catyayana  which  contains  the  words 
«*  preserving  unsullied  the  bed  of  her  lord." 

The  only  other  authority  I  wish  to  refer  to  is  the  Yivada 
Bhangarnava  of  Juggernath  Tnrkopunchanun,  a  work  which 
is  commonly  known  by  the  name  of  Colebrooke's  Digest.  I 
have  already  shown  in  the  order  of  reference  that  there  are  two 
passages  in  this  work,  in  which  it  is  expressly  laid  dowi^  that 
ao  unchaste  widow  forfeits  all  her  rights  in  the  estate  inherited 
by  her  from  her  husband.  It  has  been  said,  however,  that  Jugger- 
nath Turkopunchannn  is  no  authority  on  questions  of  Hindu 
law,  and  in  &upport  of  this  position,  we  have  been  referred  to 
certain  remarks  of  Mr.  Golebrooke,  quoted  in  p*  25  of  the 
preface  of  Baboo  Shama  Churn's  Yyavastha  Darpana.  I  confess 
I  was  not  a  little  surprised  when  I  heard  this  bold  assertion. 
That  Juggernath  Tnrkopunchanun  is  one  of  the  most  learned 
Pundits  whgm  Bengal  has  ever  produced,  and  that  his  opinion 
on  question  of  Hindu  law  is  still  received  with  high  respect  by 
the  millions  of  Hindus  residing  in  that  country,  are  propositions 
which  do  not,  in  my  opinion,  admit  of  any  doubt  or  dispute. 
His  knowledge  of  th«  Hindu  sbastras  is  proverbial,  and  I  may 
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^^^       add,  on  the  authority  of  my  own  personal  experience,  that^  even 
KiEY       now,  a  Hindu  inhabitant  of  Bengal,    who  wishes  to  r^ndjata 
KoLCTANT    ^jjQ  Vyavastha  of  any  particular  individual  in  regard  to  any 
MoNiiBftAic    point  connected  with  those  ehastras,  may  be  heard  to  Bay,  *'  why 
oLiTA.     ^^  J  jjQQjj J  ^  follow  that  man's  opinion  ?  he  ie  not  a  Jngger- 
nath  Tarkopnnchannn."    I  yield  t&  no  one  in  my  veneration, 
for  the  great  and  illustrious  name  of  Mr,   Colebrooke,  bat  aa 
^  the  only  test  for  determining  whether  a  particular  |writer  is  to 

be  considered  as  an  authority  on  questions  of  Hindu  law  in  any 
particular  province  of  the  country,  is  the  estimation  in  which 
bis  opinions  are  held  by  the  Hindu  inhabitants  of  that  province*^ 
I  venture  to  af&rm  that,  with  the  exception  of  the  three  leading 
writers  of  the  Bengal  school, — namely,  the  author  of  the  Daya- 
bhaga,  the  author  of  the  Dayatatwa,  and  the  author  of  the 
Dayakrama  Sangraha, — the  authority  of  Juggernath  Turko- 
punchanun  is,  so  far  as  that  school  is  concerned^  higher  than  that 
of  any  other  writer  on  Hindu  law,  Kving  or  dead,  not  even 
excluding  Mr.  Colebrooke  himself.  Of  course,  in  regard  to 
points  with  reference  te  which  ihere  ia  a  conflict  of  opinion 
between  Juggernath  Turkopunchanun  and  the  three  leading 
writers  of  the  Bengal  school  mentioned  above,  the  former  must 
give  way.  But  so  far  as  the  particular  point  now  before  us  is 
concerned,  there  is  not  the  slightest  pretence  for  saying  that  any 
such  conflict  exists ;.  and  I  do  not  therefore  see  any  reason  what 
ever  why  JuggematVs  opinion  on  that  point  is  to  be  treated  aa 
a  ttullity  on  the  mere  ipse  dixit  of  the  pleader[£or  the  appellants 
The  learned  Pundits  who  were  consulted  in  this  case  did  not 
hesitate  for  one  mofnent  to  refer  to  that  opinion  as  an  authorita- 
tive exposition  of  the  Hindu  law ;  and  as  for  thet  remarks  of 
Mr.  Colebrookei  I  wish  to  observe  that  there  is  nothing  in  them 
to  justify  the  contention  that  Juggernath  Turkopunchanun  is 
no  authority  on  question  of  Hindu  law  arising  in  the  Bengal 
school.  All  that  Mr.  Colebrooke  says  is  that  the  arrangement  of 
the  Vivada  Bhangamava  is  defective,  inasmuch  as  the  author  has 
mixed  up  the  discordant  opinions  maintained  by  Ihe  lawyers 
of  the  several  schools  without  distinguishing,  in  an  intelligible 
manner,  which  of  them  is  the  received  doctrine :  but  there  is  a 
wide  gulf  between  that  statement  and  a  statement  to  the  effect 
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that  the    opinioa  of  Juggernath    Turkoptmchantin  is  entitled  to  ^^73 

aa  weight    whatever,     I  wish  to    add  that    the  Vivada   Bhan-  Kmet 

gamava    of   Juggeraath    Turkopunchanun    is  distinctly    men-  ^^^^^^^"^ 

tioaed  by  Sir    William    Macnaghten   as^   one  of   the  authorities  Monebram 

**  chiefly  consulted  "    in  Bengal  5    see  p.  21  of  the  preface  to  his  ^^^'''^* 
work  on  Hindu  Law. 


Maskbt,  J.->-Having  regard  to  the  judgments  delivered  in 
the  case  of  Srimfxti  Matangini  v.  Srimati  JaykaU  Debi  (1),  and 
the  judgment  which  is  about  to  be  delivered  by  the  Chief 
Jastice,  in  which  I  substantially  concur^  I  do  not  think  it  neces- 
sary to  deliver  my  opinion  at  very  great  length. 

I  consider  the  question  before  us  to  be  a  general  one  relating 
to  the  succession  to  property  amongst  Hindus,  and  which,  there- 
fore, under  s.  15  of  Regulation  IV  of  1793,  we  are  bound  to 
decide  to  the  best  of  our  ability  by  the  Hindu  laws.  By  the 
*^  Hindu  laws''  I  Understand  the  same  thing  as  in  s.  27  of  the 
Regulation  of  the  17th  April  1780  was  described  as  '^  the  laws 
of  the  shastra."  This  I  take  together  with  the  direction  of  the 
Privy  Council  in  the  case  of  The  Collectar  of  Madura  v.  Mootoo 
BamaUnga  Satktipathy  (2),  that  oar  duty  is  not  so  much  to 
enquire  whether  a  disputed  doctrine  is  fairly  deducible  from  the 
earliest  authorities,  as  to  ascertain  whether  it  has  been  received 
by  the  particular  school  which  governs  the  district  with  which 
he  has  to  deal,  and  has' there  been  sanctioned  by  usage.  Taking 
the  tetrts  of  the  Hindu  law  as  they  have  been  quoted  one 
hy  one,  I  think  it  has  been  fully  shown  by  the  judgment  deli- 
vered in  this,  and  the  former,  case  that  they  do  not  warrant  the 
proposition  that  the  estate  of  a  Hindu  widow  is  forfeited  ipso  facto 
by  anchastity. 

But  it  is  still  said  that,  t>aken  as  a  whole  the  Hindu  law  does 
recognize  the  widow's  right  to  hold  her  husband's  estate  only  in 
case  she  should  be  chaste,  or  as  it  has  been  put  by  Mitter,  J.,  in 
the  judgment  which  refers  this  case  for  our  decision^  "  chastity  is 
a  fMrmaneat  condition  attaching  to  the  right  itself.''  Ihis  is  a 
consideration  far  more  diiSeult  than  the  meaning  of  particular 
texts,  but  it  is  one  which  we  are,  no  doubt  bound,  to  consider. 

(1)  5  B.  L.  R.,  466.  (2)  12  Moore'fl  I.  A.,  397;  at  p.  436. 
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1*"^  Upon  this  point  I  know    of  no  authority,  comparable    to  that 

KcBY       of  Colebrooke.    I  know    of  no  authority    equal  to    Golebrooke, 
KouTANT    ^jjQ  j^j^g  considered    this  question  in  the  way  in   which  it  can 
UoNKEfiAu    properly  be  considered, — namely,  with  a  thorough  and  compre- 
hensive acqaaintance  with  the  authoritative  treatises  on    Hindu 
law^  in    which  the    answer  to  it    is  to  be  found.    In  8a3ring  this 
I  intend  no  disrespect  to  the  opinions  of  those  of  my  colleagues 
*  who  express  a  difiFerent  opinion.    On  the  contrary,  the  mere  fact 

that  persons  so  eminently  qualified  to  form  an  opinioUj  and  so 
infinitely  better  acqnainted  than  I  am  with  the  modem  usages 
of  Hindus,  do  hold  that  the  widow  forfeits  her  estate  ipso  facio 
by  unchastity,  would  lead  me  greatly  to  distrust  my  own 
conclusions.  But,  nevertheless,  it  is  acknowleged  that  the 
aathority  for  this  position  is  the  Hindu  law  as  expended  iu 
the  Sanskrit  commentaries,and  upon  the  Hindu  law  so  taken,  and 
60  viewed  as  a  whole,  I  think  Colebrooke's  opinion  is  conclusive^ 
That  opinion  is  stated  in  2  Strange,  p.  272,  in  the  form  of  a 
remark  upon  a  Pandit's  answer  :  and,  with  deference,  I  think 
that  opinion  was  not  given  in  any  particular  case,  nor  with 
reference  to  the  law  of  any  particular  school.  The  particular 
Pundit's  answer,  upon  which  Colebrooke's  remark  is  made,  was 
given  in  a  case  which  arose  in  the  Trichinopoly  Provincial 
Court.  Bat  the  Pandit's  answers,  which  are  the  foundation  of 
Strange's  work,  are  all  commented  on  by  Colebrooke  with 
reference  to  the  Hindu  law  generally,  and  not  with  reference 
either  to  the  particular  case  in  which  the  Pundit  was  consulted, 
or  to  the  law  of  any  particular  school,  unless  there  happens  to 
be  a  difference  between  the  sohoolSf  which  is  then  pointed  out. 
In  fact,  the  Pundit's  answers  are  there  discussed  precisely  in  the 
same  way  as  the  present  question  has  been  now  discussed  by  us. 
I  would  also  point  out  that  Mr.  Ellis'  remark  ignores  the 
distinction  between  a  wife  and  widow— a  distinction  which  has 
been  frequently  pointed  oat  in  the  course  of  this  case ;  and 
moreover    (as    appears  from    the    preface),   it    w^p  given  on  a 

journey   without  reference  to   books,  and  without   having  seen 
Colebrooke's  opinion  to  the  contrary. 

I  therefore  simply  repeat,  what  I  said  on  a  former    occasi<Tn, 
that,  under  the  Hindu  law,  after  tho    property    has  once  vested 
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in  the  widow^  dhe  does  not  forfeit  it  by  a  simple  Bot  of 
anohastity^  she  not  haying  heen  degraded  or  expelled  from 
caste.  Upon  the  constmctioo  of  Act  ZXI  of  1850^  I  express 
DO  opinion. 

Gloybs^  J.  (after  reading  the  questions  referred,  oontinned) : 
— The  matter  has  been  so  fully  detailed  in  Mitter,  J.'s  order 
of  reference^  that  I  do  not  feel  it  necessary  to  go  into  it  at  any 
lengthy  for  I  concur  to  a  great  extent  in  the  opinion  expressed 
by  the  learned  Judges  who  have  referred  the  questions. 

I  day  ''to  a  great  extent/'  because  I  wish  to  guard  myself  against 
being  supposed  to  agree  with  their  estimate  of  a  Hindu  widow's 
fstate,  or  with  the  restrictions  which  they  would  place  on  her 
use^  of  property  descended  to  her.  No  doubt>  a  Hindu  widow's 
estate  is  one  of  a  peculiar  and  limited  nature^  but  to  the  extent  it 
reaches,  the  widow  fully  represents  it,  and  she  cannot^  I  think,in 
accordance  with  late  rulings  by  the  Privy  Council,  be  in  any 
way  considered  as  a  trustee  for  life  only.  The  case  of  Hurrydoaa 
Dutt  V.  Uppoomafh  Dosses  (1)  is  authority  for  this  contention. 
Nor  do  I  agree  with  the  referring  Judges  as  to  the  widow's 
power  of  using  the  profits  of  the  estate.  There  are,  of  course, 
certain  texts  of  Hindu  law,  together  with  glosses  by  commentators, 
which  say  that  she  is  to  use  them  sparingly,  and  that  sho 
herself  is  to  live  an  austere  and  economical  life ;  but  the  view  of 
the  law  which*  has  of  late  years  obtained  in  the  Privy  Council, 
and  in  the  High  Courts  of  Calcutta  and  Madras,  has  been  to  give 
her  the  free  use  of  the  profits  of  the  estate,  so  long  as  she  is  in 
a  position  to  use  them,  and  not  to  describe  any  item  of  expendi- 
ture, so  long  as  it  does  not  affect  the  corpus  of  the  estate,  as 
''  waste"— Z^amavoel&arH  Venkata  Suhbaiya  y.  Joysa  Ifara' 
singappa  (2)  and  Ohundrabulee  Delia  v.  Brody  (3). 

It  is  unnecessary  to  go  at  length  through  the  various  texts, 
of  Hindu  law  which  declare  the  continual  subjection  of  women, 
and  the  effect  of  unchastity  in  a  wife  as  working  exclusion  from 
inheritance,  It  has  been  fully  admitted,  in  the  course  of  the 
argument  before  us,  that  Hindu  women  are  in  that  positiouf  and 
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thai  it  28  a  principle  of  Hindu  law  to  keep  them  bo.  And  also 
that  no  nnohaste  wife  can^  as  a  widow^  take  her  hnsband's  inherit* 
ance.  The  qnestion  is  whether  haring  once  taken  it  as  a 
chaste  woman,  she  can  be  made  to  forfeit  it  for  aubseqaent 
nnobaetitj* 

In  support  of  the  proposition  that  she  is  to  retain  it^  it  has 
been  argued   that   there    are    no  precise  texts  of  Hindu  law 
which  declare  forfeiture  by  an  unchaste  widow  ;  that  vnchastiiy 
is  not  to  be  foand  amongst  the  acta  which  exclude  from  inherit- 
ance i  tbi^t  other  heirs  who  are  by  circumstances  debarred  from 
offering  funeral  oblations  after  succession  do  not  forfeit ;  and 
thatj  failing  direct  authority  for  forfeiture,  the  rule  of  Hindu 
law  is  that   property  once  vested  cannot  be  divested.    I  do 
not  attach  very   much   importance   to    the   fact   that    there 
is  no  mention  of  unchastity  as    a  ground    of   exclusion   from 
inheritance,   .It  seems  to    me  to  have  been  one   of   the   first 
principles  of  the  Hindu  law  relative  to  women,  that  unchastity 
was  lathing  that  at  once  and  altogether  put  them  without  the 
pale  of  all  religious  observances,  and  consequently  deprived 
them  of  all.  power  to  fulfil  the   duties  on    which  inheritance 
depended,  and  I  should  not  therefore  have  expected  to  find  th  is 
offence  classed  with  the  ordinary  disqualifications.    It  was  one 
about  which  there,  was  to  the  Hindu  mind  i|o  possibility  of 
doubt,  and  the  Hindu  law-givers  did  not  apparently  think   it 
necessary  to  include  unchastity  amongst  the  causes  of  disinheri- 
son, because  it  was  an  offence  which  admitted  of  no  difference  of 
opinion,  and  they  had  already  stated  in  very  many  texts  that  the 
chaste  wife  only  should  take,  and  that  the  unchaste  wife  should 
be  excluded.    I   do    not  see  therefore  any  difficulty  in  the 
omsision  of  unchastity  from  the  chapter  on  exclusion.    Unchaste 
wonaen,  both  as  wives  and  widows,  undoubtedly  were  excludedj 
^d  I  can  conceive  no  resson  for  the  omission  of  their  offence  in 
the   grounds   of   exclusion  other  than  the  one  I  have  above 
suggested.    Suppose,  by  way  of  illustration,  that,  According  to 
Hindu   law,   abnormally   colored   individuals,    ''albinos''    for 
instance,  were  from  the  very  fact  of  their  color  abominable  and 
unable  to  inherit,  that  this  was  a  well-known  and  fixed  principle, 
should  we  except  to  find  ''  being  of  the  color  of  an  albino  [I 
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amongst  tke  groands  of  ezclastoti  from  mberitanoei  and  would       ^^^^ 
not  ratker  exolnsion  be  taken  for  granted  ?  Kjat 

With  regard  to  the  absence  of  texts  of  law  bearing  exactly    ^^^^ 
en  the  case  before  ns,  in  the  first  place  I  am  not  prepared   to   Monubajc 
admit  that  aaoh  texts  do  not  exist ;  fant  even  if  they  did  not»  I         '^^    ' 
should  feel  inclined  to  follow  the  r nle  laid  down  by-  the  most 
respected  Hindu  oommentatorSi  and  approved  in  more  than  one 
ease  by  the  Judicial  committee  of   the   Privy    Council,    andj 
instead  of  isolated  texts,  to   apply  what  I  conceive  to  be  the 
general  principles  of  Hindu  law. 

Now  a  Hindu  widow,  according  to  the  practice  obtaining  in 
Bengal,  takes  her  husband's  property,  where  there  is  neitheip 
son,  grandson,  nor  great-grandson,  under  vety  peculiar  circam^ 
atanees,  and  burthened  with  special  obligations;  She  is  supposed 
to  represent  half  of  her  dead  husband's  body,  and,  by  meritorious 
acts  done  in  this  worid,  to  benefit  the  spirit  of  her  husband  in 
the  other.  The  theory  of  the  Hindu  law  of  inheritance  is  tho 
capability  by  the  heir  of  performing  certaiu  religious  cere- 
monies which  do  good  to  the  soul  of  the  departed  :  and  he  takes 
who  can  render  most  service.  The  bods  down  to  the  third, 
generation  ooold  do  most,  ofEer  most  oblations,  and  confer  the 
greatest  benefits ;  therefore  they  are  first  in  the  line  of  heirship. 
The  widow  comes  next  as  being  able  to  confer  considerable, 
though  less  benefits,  and  it  is  only  because  she  is  able  to  do  this: 

that  she  is  allowed  to  take  her  husband's  share. 

It  would  seem,  therefore,  to  be  a  condition  precedent  to  her 
taking  that  estate,  that  she  should  be  in  a  position  to  perform  ttie 
ceremonies,  and  offer  the  continual  funeral  oblations^  wbieh  are  to 
benefit  her  deceased  husband  in  the  other  world ;  and  in  thi^ 
respect  her  position  is  very  different  from  that  of  a  son.  The  son 
confers  benefits  upon  his  ftbther  from  the  mere  fact  of  being  bom 
capable  of  performing  certain  cermonies.  His  birth  delivers 
his  father  from  the  hell  called  put ;  and,  whether  in  after-life  ha 
offer  the  funeral  oblations  or  no,  he  succeeds  to  his  father^sinherit'^ 
ance  from  the  fact  of  being  able  to  offer  tbem.  With  the  widow 
it  is  not  so ;  she  oan  only  perform  ceremonies  and  offer  oblatioiia 
BO  long  as  she  ^continues  chaste,  and  directly  she  beeomea 
mnchaste,  from  that  moment  her  i4ght  to  offer  the  funeral  cake 
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ig73       ceases.    There  are  many  texts  of  Hindu   law   to   this    effect 

Xmt       which  have  been  quoted  in  Mitter^    J.'s   referring   order,    I 

KouT&NT     ^m  mention  one  only  as  shewing  more  forcibly   perhaps  than 

MoKiKRAM   the  others  that  unch  astity  in  a  woman  makes  all  offerings  of  hers 

KoUTA      ^oxthless.    ''  Gifts,  fastings,  religious  and  other  good  acts  of 

an  unchaste  woman  are  vain  ;  their  religions  merits  also<  spotless 

beauty,  are  fruitless.  Those  wicked  women  who  by  the  commissioD 

•  of  adultery  deceive  their  husbands,  lose  from  that  time  the  fruits 

of  religious  acts,  and    are   doomed    to   hell.''     This    passage, 

it  is  argued,  refers  to  women   during  ooverture;    but  if    that 

be  so,  the  principle  oounoiated  applies  equally  to  widows, — 

namely,  that  nnchastity,  from  the  time  of  its  being  committed^ 

spoils  immediately  the  effect  of  religious  acts ;  in  other   words, 

prevents  a  widow  from  offering  funeral  oblations  to  her  deceased 

husband,  and  so  does  away  with  the  only    reason   for    which 

she    was    allowed    to    succeed    to    his    property  before  other 

and  nearer  relations.     From    the    moment  of  her  becoming 

unchaste,  she,  so  far  from  benefiting,  dooms  her  husband's  soul  to 

torment ;  and  the  property  which  was  to  be  expended  in  funeral 

oblations,  and  other   ceremonies  comforting  to  the  dead  man's 

soul,  is  useless  for    either  purpose.    The  widow  is  in  a  position 

to    rescue    her    husband's    soul    from   hell,  and  it  is  because 

through  the  temptations  of  indigence  she  might  do  improper  acts, 

and  cause  thereby  ''  her  husband  to  fall  into  a  region  of  horror/' 

she  is  vested  with  means  to  lead  a  reputable  life, 

I  do  not  thin  k  it  necessary  to  recapitulate  all  the  texts  of 
Hindu  law  referred  to  by  Mitter,  J.,  but  there  are  two 
of  undoubted  authority,  which    seem  to  me  very  distinct  (so  far 

as  any  isolated  texts  can  be  distinct)  as  to  the  necessity  of  a 
widow's  remaining  chaste  if  she  would  retain  her  husband's  estate. 
The  first  is  from  Catyayana  (quoted  in  Dayabhaga,  Ch.  xi 
a.  1,  V.  56) ; — '*  Let  the  childless  widow,  preserving  unsullied  the 
bed  of  her  lord^  and  abiding  with  her  venerable  protector,  enjoy 
with  moderatioti  theproperty  until,her  death,"  This,  it fs contended 
means  that  the  widow  shall  retain  the  property  so  long  as  she  lives, 
provided  thatwhen  she  took  it  shehad  not  sullied  the  bed  of  her  lord. 
This  seems  to  me  a  very  unnatural  construction  of  the  passage 
wbich  I  assume  that  Mr.  ColebrookCj  a  specially  learned  Sanskrit 
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BGhoIar,  has  properly  translated  : ''  keeping  and  preserving  nnsnllied 
the  bed  of  her  lord''  must  surely  denote  continuance^  and 
refer  to  the  time  after  the  woman  took  the  property  origioally 
as  a  chaste  widow.  The  use  of  the  present  form  of  participle 
seems  to  denote  this ;  and  when  we  read  the  words  in  connexion 
with  the  numerous  texts  which  declare  that  the  chaste  widow 
only  is  entitled  to  succeed  to  her  husband's  estate,  and 
that  unohastity  renders  useless  all  the  religious  ceremonies  for 
performing  which  the  property  came  to  her,  it  seems  difficult  to 
construe  the  words''  keeping  unsullied''  in  any  other  way  than 
that  the  widow  retains  the  property  only  so  long  as  she  remains 
chaste.  Besides,  if  the  words  "  keeping  unsullied"  refer  only  to 
past  time,  what  is  to  be  made  of  the  other  part  of  the  condition 
''  living  with  her  venerable  protector.'*     She  cannot  live  with 

him  until  she  is  a  widow,  and  whilst  she  lives  with  him^  she 
is  to  keep  unsullied,  &o.  Soo. 

The  second  text  is  to  my  mind  still  clearer.  It  comes  from 
Yribat  Menu,  an  author  quoted  with  approval  in  the  Dayabhaga, 
and  is  to  the  following  effect : — ''  The  widow  of  a  childless  man, 
keeping  unsullied  her  husband's  bed  and  persevering  in  religious 
ohservancesj  shall  present  his  funeral  oblation  and  obtainhisshare." 
Now  the  use  of  the  word  "  persevering"  is  remarkable.  The 
widow  whilst  she  was  a  wife  could  perform  no  religions  observ- 
ances ;  therefore  these  must  be  referred  to  some  time  after  her 
husband's  death.  Supposing  that  she  was  chaste,  then  she 
might  perform  ceremonies  and  take  his  share ;  but  she  could  only 
persevere  in  these  ceremonies,  provided  she  continued  chaste^ 
for  unchastity  would  disqualify  her  from  performing  them  ;  the 
word  ''  take  "  therefore,  which  in  the  original  Sanskrit  means 
*'gain,"  "  profit,"  (labhj,  must,  I  apprehend,  be  construed  as 
meaning  keeping  or  retaining ;  for  the  widow  took  before  she 
had  any  time  to  persevere  (which  is  a  word  denoting  continu- 
ance), and  simply  because  she  was  her  husband's  widow;  and 
qualified,  by  being  chaste,  to  snoeeed  to  his  share.  I  do  not 
understand  how  the  word  ''  persevere"  refers  to  anything  less 
than  a  continnally  abiding  condition. 

And  there   is  a  third  text,   which  may  also  be  quoted  from 
Sreekissen  Tarkolunkar^  a  great  authority  in  the  Bengal  school 
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^^^ of  law,  who  referring  to  the  widow  Bays,  "  ahadhi,  chastoi  other- 

KxRT       wise  dominion  oeases.''    It  is  not  easy  to  apply  these  words  to 
^"^^^^     any  other  time  than  one  after  the  widow  has  become  vested  with 

There  are  sererat  other  texts,  some  of  a  later  date,  others  by 
anthers  who  do  not  eojoy  the  same  anthority  as  those  above 
recited.  They  have  been  ({ttoted  at  length  in  the  order  of  refer- 
*  ence,  and  they  are  so  far  nsefal  as  showing  the  general  eonsensus 
of  professional  opinion  amongst  Hindu  sages  and  Pandits,  and 
which  even  goes  to  the  length  of  declaring  that  the  peculiar 
property  of  a  wamani— t*  e.,  her  «^ridAan,— 4s  liable  to  be  forfeited 
for  nnehaatity.  For  the  forfeitnre  under  similar  eiroumstancea 
of  maintenance*  th^re  are  nndombted  texts  of  Hindu  law. 

I  do  dot  forget  that  a  great  authority  on  all  matters  of  Hindu 
law,  Mr.  Colebrooke,  has,  in  connexion  with  a  case  ariaing  in 
the  Madras  Presidency,  given  an  opinion  that  a  widow  once 
having  succeeded  to  her  husband's  property  cannot  be  deprived  of 
it  unless  for  loss  of  oaste^  unezpiated  by  penance^  and  unredeemed 
by  atonement ;  but  no  texts  are  given  in  support  of  the  proposition 
and  it  is  opposed  to  other  authority  in  the  opinion  of  Mr.  ElliF« 
Sir  W.  Macnaghten,  who  is  also  an  undoubted  authority, 
mentions  cases  in  which  although  the  word  "  succession''  is  used^ 
there  is  evident  reference  to  a  time  after  the  property  has  become 
vested  in  the  widow ;  and  in  one  case  particularly  (2.  Macnagh- 
ten's  Hindu  Law,  p.  112)  endorses  an  opinion  that  the  widow 
who  violates  her  late  husband's  bed  is  degraded,  and  has  no  right 
to  her  husband's  heritage,  and  cannot  even  claim  maintenance. 
This  was  a  case  in  which  the  property  had  undoubtedly  vested 
in  the  widow,  for  she  had  given  it  up  to  the  next  heirs  on  condi- 
tion ol  receiving  maintenancoia 

As  to  the  so-called  axiom  of  Hindu  law  that  property  onco 
vested  cannot  be  divoisted,  I  am  not  aware  of  any  such  inflexible 
rule; and  there  have  apparently  been  cases  in  which  it  was 
sought  to  divest  property  already  inherited,  on  the  ground  that 
the  owner  was  disqualified  for  some  one  of  the  reasons  set  down 
in  the  rules  of  exclusion.  And  what,  moreover^  is  the  case  of  a 
widow  who  has  received  from  her  late  husband  a  power  to  adopt  ? 
go  long  as  she  declines  to  exercise  that  power,  the  property 
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remains  vested  in  her )  directly  she  adopts^  it  direstB  from  kef  and       ^^^ 
vests  in  the  adopted  soo^  and  if  that  son  dies ^  the  property  oomes      Kut 
back  again,  and  revestB  in  the   widow,    to  be  again  diTested,  if    '^^^^^^"^ 
she  has  the   power   and   inclination  to  adopt  more  than  once.  Xonbsrik 
Besides,  tbe>  widow's  estate  is  not  an   absolute    one  saoh   as 
cannot  be  divested,    It  is  a  limited  estake  for  life :  and  although 
the  widow  folly  represents  it  for  the   time  being,  she  only  does 
so  witii   reference   to   certain  exigencies  which  the   Hindu  law 
allows  of*    She   takes  if  for  a  special   porpose,*— 4.  s.,  the  good 
of  her  husband's   soal,-*-^nd  under   special   restrictions,  one  of 
which  is   chastity ;   and  if,  by  her  own  miscondaot,    she  places 
herself   in   a  position  which  forbids  her  doing  the  thing   for 
which  the  estate  was  given  her,  I  cannot  see  why  she  should 
retain  it,  remembering  that,  according  to   native   ideas,    her 
doing  80  keeps  her  late  husband  ill  torment* 

The  question,  whether  unchastity  ia  a  widow  operates  as  a 
forfeiture,  has  not  often  come  before  our  Goorts ;  there  are  how^ 
«ver  some  cases  in  which  the  point  hss  been  decided*  The  first. 
Doe  d.  Badaimney  Baur  v.  Neelmoney  Dsm  (1;,  was  decided  by  the 
Pull  Bench  <^  the  Supreme  Court  in  1792,  and  it  was  there  laid 
down  that  a  Hindu  widow  by  her  incontinence  forfeited  her  right 
to  her  husband's  estate.  It  has  been  contended  that  the  raport  of 
this  case  is  very  meagre,  and  that  no  reasons  are  given*  This  may 
be,  but  the  decision  is  souched  in  perfectly  clear  «md  unmistakesble 
language ;  and  one  of  the  Judges  who  concurred  in  it  was  that 
v^ry  distinguished  oriental  scholar,  Sir  William  Jones.  Any 
decision  on  a  point  of  Hindu  law  in  which  that  learned  Judge 
took  part  is  entitled  to  the  greatest  respect.  I  do  not,  moreover, 
think  I  am  incorrect  in  saying  that,  at  the  tisiie  this  judgment 
was  given,  the  knowledge  of  Sanskrit  was  much  more  diffused 
than  it  is  at  present,  and  that  the  class  of  Pundits  was  much 
more  respectable  and  learned. 

There  are  two  cases  in  1811,  notes  of  which  are  to  be  found  in 
2  Macnaghten's  Hindu  Law,  pp.  20,  21,  in  which  the  forfeiture 
of  an  unchaste  widow  is  declared.  The  first  case  is  not  very 
clear  as  to  whether  the  property  had  been  actually  vested  in  the 

(l)Montr]oa's  H.  L.  Ca.,  314. 
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^87g       widow^  aUhotigh  the  words  ased  lead  me  to  beliete  that  such  was 

Kbbt       the  case.    In    the  other  it  is    more    distinctly    ruled    that  the 

^,         widow  who  did  not  keep  her  hasband's  bed  nnsollied  had  no  right 

^K*^**^*    to  his  pcopertj,  and  ought  to  be  expelled  from  the  houses    The 

case  in  p.  112  is  still  more  to  the  point,    and    has    been  already 

referred  to«     In  all  of  these  cases^  the  word  "  succession'^    is  no 

doubt  used,  but  it  is  clear  that  the  widow  had  already  taken  the 

^         property,for  that^    according  to  Hindu  law,    cannot    remain  in 

abeyance  but  Yests  in  the  next  heir  directly  on  the  death  of  the 
owner,  i^ny  act  of  unchastity,  therefore,  committed  by  a  widow 
and  next  heir  would  be  committed  after  the  property  had  vested 
in  her,  and  could  not  be  said  to  prevent  her  from  inheriting,  but 
rather  to  make  her  for  f eit  what  had  already  been  inherited.  In 
Co8sinaut  Bysack  v.  Hurrooaoondry  Dossee  (1),  a  widow  who  had 
ceased  to  reside  in  her  husband's  family  for  some  other  cause 
than  unchaste  purposes  was  declared  not  to  forfeit.  The  case  is 
not  of  course  directly  in  point,  but  it  rasies  a  strong  presumption 
as  to  what  the  judgment  of  the  Court  would  have  been  had  the 
widow  gone  away  for  unchaste  purposes.  In  Treehumjee  LaJjee  v. 
MussamtU  Laroo  (2),  it  was  held  that  a  widow  who  had  married 
agaio,— -i«6.,  had  not  kept  her  first  husband's  bed  unsullied  accord- 
ing to  HindVi  ideas,^-forfeited  her  dower  money  in  consequence. 
The  two  cases  decided  in  the  Sudder  Dewany  Adawlnt  in  1848 
and  1858  do  not  help  us.  Particularly  in  Maharanee  Buseunt 
Koomaree  v.  Maharanee  Kummul  Koomaree  {S)$  the  Sudder  Court 
held  that  an  elopement,  which  I  imagine  presumed  unchastity, 
was  enough  to  cause  forfeiture  of  the  maintenance  received,  from 
the  late  husband's  family.  In  the  other  case,  Bajhoonwaree 
Dossee  v.  Qolabee  Daaeee  (4),  the  unchastity  pleaded   took  place 

during  the  lifetime  of  the  husband,  and  had  no  reference  to  the' 
acts  of  a  widow.  The  case  is  useful  as  showing  the  Sudder 
Court  Judge's  opinion  as  to  the  bearing  of  Act  XXI  of  1850 
in  such  cases,  but  does  not  touch  the  point  I  am  now  can- 
sidering. 


(i;  Shama  Chum's  Vyavastha  Dar-    (2)  1  Mori.  Dig.,  280. 
pana,  97  ;  S.  C,  Mori.  Dig.,  198,  and    (3)  7  Sel.  Bep.,  144. 
Clarke's  Add.  Ca.,  91.  (4)  S.  D.  D.,  1858,  1891. 
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Contra,  there  are  the  eases  of  Doe  d   SaummoMy   Dosses  y.       ^^^^ 
Kemychum  Doss  (1)  and  of  Srimati  Matcmgini  Debi  v.  Srimati       Kb&t 
Jaykali  Debi  (2),  the  last  of  which   has  caused  this  reference.    ^^^^^^ 
The  case  of  Vos  d.  Saummonsy  Dosses  v.   Nemychxmi  Dosn  (1)   UomtAic 
18  not  I  think  qaite  satisfactorji  for  the  decision  appeared  to 
have  turned  chiefly  on  the  ''  absence  of  any  decision  of  a  Coort 
of  law  showing  that  such  a  person''  (t^.>  widow)  *Vor  snch  a 
canseas  above   stated"  {viz.,  nncbastisy)  ''might  be  expelled 
from  possession/'    Now  there  was  a  decision  on  the  point^^the 
decision  of  all  the  Jndgee  of  the  Supreme  Conrt   in  the  case  of 
Dos  d*  Sadamonsy  Eaur  v.  Neslmoney  Doss  (S)« — and  taking  the 
words  of  the  judgment  into  consideration,  it  might  very  well 
be  that  the  decision  would  have  been  difEerent  had  the  previous 

case  of  1792  been  bronght  to  the  Court's  notice.  Srimati 
Matatigini  Debi  v.  Srimati  Jayhali  Debi  (2)  is  of  eourse  exaotly 
in  pointy  and  I  have  considered  it  with  great  care  and  respect. 
For  the  reasons  above  given^  however,  I  am  unable  to  sgree 
with  its  conclusion. 

An  argument  was  made  of  the  unmarried  daughters's  right  of 
succession;  and  it  was  contended  that,  inasmuch  «•  such  a 
daughter,  dying  childless,  or  becoming  a  widow  immediately 
after  she  had  taken  her  father's  property,  was  allowed  by  Hindu 
law  to  retain  that  property  till  her  death,  nowithstanding  that 
bhe  oottferred  none  of  the  benefits  on  her  lather's  soul  which 
were  expected  of  her,  the  widow,  although  unchaste,  and 
similarly  unable  to  confer  those  benefits  should,  by  a  parity  of 
reasoning,  be  allowed  to  retain  her  life-estate.  I  do  not  see 
any  analogy  between  the  two  cases*  The  daughter  is  declared* 
by  Menu  to  be  equal  to  the  son,  who  is  even  as  the  man  himself 
and  she  by  oblations  duly  presented  confers  great  benefit  on 
her  deceased  father.  No  doubt  she  would  confer  far  greater 
benefits,  if  she  perpetuated  his  race  and  bore  a  son,  but  she  can 
still  present  oblations  even  as  a  sonlesa  widow,  and  the  next  heir 
could  not,  for  the  oblation  would  cease  with  the  daughter's  son. 
This  seems  £o  me  very  sufficient  reason  why  the  sonless  daughter! 
having  succeeded  whilst  in  a  position  to  bear  sons^  should  retain 

(1)  2T.&  B.,  300.  (2)  5  B.  L.  B.»  466. 

(3)  Montriou's  B.  U  Ca.»  814. 
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1873       (he  ittheriGance  for  lf{e;'axitl4tiB  Mtdtj  fact  HKef&ii  yri&i  ttie 

;^^j^y      widow  Who   has,   by    her   own  miscotiatict>   renderefl  berBeJf 

KouTANT    incapaMd  of  offering   any    oWationB*  or   dt  cooforrinjf  any  oi 

I^^K^fi^M  ^lio^  benefits^  #hich  formefl  the  «ole  grdtl&d  for  her  taking  iihe 

KoLiTA-     estate  of  her  husband.    Prom  th©  -motaent  she  boomed  utichast  e 

*4ihe  wJSow^a  religious  observances  are  nfseless,  and  her  dtaceased 

%(tsband    falls,  as  the   Hindu  oommentators  style  it,  ^  into 

i'tonfiietft/* 

'     ItthasrbMt  said  that  n3Ci(A   idciniVeniefico  ts  likely  to  be 

'•eati«ed  by  dsclabing  '  un chastity  in  a  widow  a  cause (rf  lorfefture^ 
'%Ad  fhafittttoyconveyaiicei  nrtty  be  a^oided^  and  mudh  litigation 
iB(^o0'fck>t:  i)rtliii8>  I  suppO(9ew^  mmt'ti^  otir  chance,  llfy 
'scpvri^in^  tells  me  that  purchasers  from  Hindu  widows  kncnf 

ysfteJE^tlyWell  what'f/key  l^re  about)  and  make  tip^for  the  risks 
\ih^  tctti  fby  paying  rery  little  for  what  they  buy,  I  have 
^Mqriy  M^napdiohabe^from  a  widow  tiiat  wais  a  ftiir  one^  and 

jfifllfis  class  #f  <speo«iUtive  btryevs   be  put  to  incottTenience  or 

loss^  I  do  not  thick  it  a  matter  for  much  regret. 

^a  the  %Aele^  and  tilkfit   the  best  ecmsideri^tion  I  can  give  to 
'the  snbject/I  wcitild  «nswer  the' first    question  referred  by  thie 

©ivision  Bench  m  the  affirmative. 
The  second  question  doea  not  arise,  there' being  no  contention 

^fcat  ihe  widow  lias  been  excluded  from  caste^  but  if  it  did,  I 
-  should  be  strongly  of  opinion  that  Act  XXI  6i  1850  did  not 
-"bar  the  forfefture,    Tbrat  A.ct^as  meant  for  the  relief  df  i^ose 

who,  'ftom  conscientfous  motives,  found  it  necessary  to  abandon 
'  tftefaith  of  their  ancestors,  and  not  for  causes  like  the  present. 

If  a  Hinda  widow  can  become  unchaste,  and  still  under  cover 
of  this  law  retain  her  estate,  she  makes  (setting  moral  consider* 
atioQs  aside)  n  Ver  y  gOod  thing  of  bier  iDContinence.  Hie 
Bindn  religion  forbids  her  offering  oblations,  or  performing 
religious  cremonies,  for  her  husband,  and  consequently  slie  has 
toexpend  no  part  of  lier  property  On  these  observances,  but 
'  keeps  it  all  for  herself.  It  can  hardly  be  supposed^  that  the  Ac^ 
bad'  this  in  view,  or  intended  to  hold  out  a  premium  to  immorality* 

PsElft,  J.<^I  have  had  the  advantacfe  of  perusing  the  draft 
of  the  judgment  which  the  Chief  Justice  ia  about  the  deliver,  and 


^     ). 
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sftry  thfit  I  Sthould  qow  gi^eat  fongtb^  iaotbor*  wqii^s^  t|ii|  rfiWQQ^ »    Kert  . 

for  o^  0BiQ>v>u<  I  dosOTr  ^wav/ery:  tO'Sf^y '  (fbff,^'  I  (V^fp0twmsii>    '  v.     •' 
11^  gr^at  forc^.  of  .thf^argpi^mt  by.  Mi[¥t5l^  mir.  )«ftr«e&i  bnidJMA  -^i^"^^^  ^ 

expoandod  the^^q^Qipattexis.  Had.  t^  n^^  ^/?q5^?^*?i^SBr^; . 
and  hftd  ye  lieen  now  cj^UQ4-i:^Ba?  fpr^  tlil€»t  fost  jtimfti  ^L.^%fceR7  . 
mine,  npon  tbe.fo^p^ft^iw  qf  <ih(^6.ta:»:tji.  %Lwet,.>]^  liiqiH^j|j«i»97/^ 
to  wbicb  a|  Hi^dQ.3 widow's r  wiPI^Je^tv  of.  pvcqpf^ftgrt  jdi^^ald  l»i- 
snbjectedy  I  think  it  possible  that  we  might  arrive  atitt  JASntefi 
very  different  from  anything  whicU  has  hjtherto^  been.  CQoog- 
nized  by  oar  Courts "  as  the  widow's   .ngbt^    At  .the.  same 
time,  I  also  feel  very  oertain  that  nothing   can     be  .  conceivdd 
much  more  remote  £rom   that'  which    wsis    probably    in   con-*' 
teipplation.of  th^  Ujnda  law  sage^,  than  the  exceedingly..  af*ti- 
ficial'  subject,,  which  the  special  resppndents.  now  ask.u8rto.say, 
is  the  resulb  of  their  precepts, — namely,  an  estate  of  inherit- 
ance in    the  widow,  subject  to  defeasance,   after   vesting,  upoti 
the  ovciwreiDoaiof'i^  cwMagmHp  eiwub^^  Wei^  Im^h^xAlifHa^  f6ok 
ab  tbia;peiiiaptei  tatt  lof^  NaeaiM:^^5  ^Oidn  lAle4iU»batfd^  rsn]^^^  - 

ImkiBAre'thje  giiairdfeMWidf<ifis'<&faHStes»wid()w*.^  IhrtHe  dtspds^' ' 
of  the^roperty-afld^a^^  h«f  piBtfotf,  as  wdllas  id'Ver-  m'atnte'^^' 
BaxrtsO)  tJiey  kafWftillpoWet^**—ittt>rdbr  to  "become  aware  hbw^i 
gfeafi  is  thftisodWcatioiiv  amI'tUettmoiint  of  adaptation  to  ^oSef^  ^ 
i«quirea)«titb,  whidy  lh«r  eW  Hiti#a^'i6l'te  teudt  be-mad^i'^  iiy^] 
nndergo,  bcfford  weicatf  reach  tfalrottgh  themetr^tt  Mr  tfiepkKi^ii- " 

tion  of  the  defendants.  The  truth  is,  as  it  seems  to  ine.  th^  it  is 
BOW  much'too  lato  to  seek  merely  the   primitive,  mearungS  of 
the  venerable  a.uthoritie^   whic)i   have  been   quotecl,  before  us 
because  thesQ  havplong  ago,,  iu  regard, to  the  vei^j  mJatt^r  now  , 
in  question,  received  solemn- mterpretation  in  th4  light  afforded/ 

by  the  e^ige^oie^  of  modern  society..  X|  has  been  for  so^i^  tim^^ 
judicially  "settled' by  the  l9Pg  series  of  d'eoisiops  willh  whiqb  .  the^ 
Chief  ^tifltice  i^eals^  Jtbat,  according  to  Hindu  law,  inclusive  Vo^ 
tSie  texts  discussed  l>efore  uSa  the  widow,  does,  ali  h%r  husband Vr 
ddatkltlthe^^ab^^nc^  bfa'son}  grandsonl   &o„'if'she  te  ihen 
'Wi.thOuf  disqualification^   sKtoeQd    tpher  husband^s  )^(^^t^%/ 
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187S       ftsd  rDpreseatt  it  (blly  as  an  estate  of  inheritance;  and  farther^ 

"^^j      that  she  does  not  forfeit  it  on  the  subsequent  oeearrenoe  of 

SouTAMT    disqnalifieation  ;  that  in  these  two  particulars  she  is  in  the  same 

lloMf siAV  sitnation  as  a  male  heir.  We  are  now  asked  to  say  that  so  far 

KouTA.     lui  the  last  partienhur  is  conoemed^  the  decisions  have   violated 

the  spirit  of  the  Hindn  law,  as  it  may  h^  ascertafned  in   the 

cited  texts,  and  are  therefore  wrong.   It  appears  to  me  that  we 

•         cannot  do  this,  withont  at  the  same  time  saying  that   they  are 

wrong  in  the  same  particular  with  regard  to  males,  nay  further, 

that  they  are  wrong  in  giving  the  widow  the  estate  of  inherit- 

aaoeatall. 

With  these  riewsy  I  am  of  opinion  that  the  first  question 
OQght  to  be  answered  in  the  negative ;  and  if  that  be  so 
answered,  the  second  question  does  not  arise. 

Jacksok,  7. — The  question  here  raised  for  determination  by 
the  Full  Bendi  is  not  only  of  some  diffioulty,  but  of  really  vast 
importance. 

From  naeecertained  oautes,  imoioveabie  property  is  note* 
rioaaly*---in  some  parte  ofBsngal  to^a  very  large  eBkent«— in 
the  bands  of  Hindu  widows,  whose  relations  witk  the  families 
of  their  deceased  husbands  are  not  alw^rs  amicable;  whose 
personal  liberty  is  now,  it  may  be  said,  wholly  unlimited ; 
and.whoee  enjoyment  of  the  estate  not  merely  diilsrs,  but  often 
seriously  impairs  the  prospects  of  reversioaers.  If*  therefore,  it 
be  reco^iaed  as  a  rale  of  law  by  this  tribunal  (which,  oooati* 
tuted  as  it  is  to-day,  concludes  and  binds  by  its  deeision 
every  Court  of  Justice  in  a  province  numbering  forty-two  millions 
of  Hindu  inhabitants)  tbst  a  Hindu  widow  forfeits,  by 
nnohaetity,  the  estate  which  she  has  tal:en  as  the  heir  of  her 
husband,  then,  I  apprehend,  not  only  will  a  fruitful  cause  of 
domestic  discord  be  largely  extended,  but  a  motive  will  be 
aflbrded,  to  say  the  leastof  it,  ior  publishing  and  bribgiag  into 
Court  the  most  deplorable  scandals.  That  such  a*  ruling  will 
tend,  in  any  great  degree,  to  purity  of  life  and  banners,  I 
do  not  believe ;  hut  it  is  likely  enough  to  furnish  a  stiinulant  to 
perjury, '<»  to  collusive  proceeding  equally  nefarious.  Thisj^ 
indeed,    is  not  a  reason    for  deoiding  in    one  sense  or  the 
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other  ike  qaestion  we  Have  before  al,  bat  it  is  mentioned  only 
for  the  purpose  of  showing  the  gravity  of  that  qaostion. 

It  is^  I  think}  a  matter  of  regret^  that  so  important  an  issue  has 
been  raised  in  the  particuUr  case  before  the  Court ;  because 
il  does  not  appear  necessarily  to  arise  upon  the  or  iginal  contention 
ef  the  parties  upon  the  iisuea  framed  in,  or  the  decision  passed 
by^  the  Court  of  first  instance ;  also  because  the  status  of  the 
pMim  (people  of  the  blaoksmith  oaste  in  Assam),  and  the  trivial 
amaont  ol.the  matter  ia  diepute,  have  been  unfavorable  to  that 
fuU  reeeareh  and  dtsousaion  which  the  importance  of  the  sbstract 
qneation  demanded.  The  broad  question  now  submitted  to 
U4  ^wae  not  so  much  as  touched  upon  in  the  judgment  of  the 
Munaif/  who,  as  it  happened,  was  a  itAtive  of  Aiiam,  imd 
who  ipaintiuned  the  widow  in  enjofment  of  the  husband's 
property  ou  the  ground  thit  she  had  contracted  no  second 
marriage^  and  thatj^  eon^qtt0ntly»  th^  first  marriage  was  still 

undissolved  and  vajid.  If  the  q|i4iM»)A  had  been  fairly  raised 
below,  it  ia  probable  that  some  evideooe  would  have  been 
produoed  ^  tothsi  tnlsa  of  oastjs,^  and  the  condition  of  the 
tribe  to  which  this  litigaina  beloug,^of  ithi^  at  present  we  are 
in  ntter  ignw^n^oa:  aud  I  cenfee^  tkat  this  is  a  oiroumslanoe 
whioh,  in  «iy  opiuion>  takee  eiTay  much  of  its  value  from  the 
evidence  given  by  the  Pundits^  who  were  esamined  by  order  of 
the  Division  Bsoeh.  I  was  surprieed  at  .finding  so  Httle  allusion 
to  ttieir  teatimony  in  |he  aqrumeek  beCora  us,  and  I  take  it»  these 
learned  persons  deppf^d  feather  to  J^ie  law  as  it  is  found  in  the 
ahaatraei)  than  to  Qbservances  Ckf  tbf  preeentd%y  ;  and  I  do  not 
nnderatand  that  they  piM)t9ude4  to  auy  kuowledge  of  the  customs 
of  Assam*  WiAout  apy .  disparagement  of  the  learned  and 
ingenious  gentlemen  who  addressed  us  on  behalf  o|  the  respondent 
(reTorsioner)^-  it  must  be  admitted  that  everything  which  cpuld  be 
sai^  cn.that  side  of  the  c^  has  been  set  J|ortli  in  the  referring  jndg- 
meat  of  fitter,  jr.>  with  h^i  acci|8(|ouied.ftl^li^j  forcie>  sa^  know- 
ledge of  the  subject ;  and.  I  also  admit  that  we  have  derived  great 
assistance  from  the  really  able^temperate,andjudioioii8  argni|)ei)tof 
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I  haye  had  the  advantage  of  reading  the  jiidginent  which  the 
Chief  Justice  is  ab^at  to  deliver,  and  hiss  opinion  so  far  as  it    ia 
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2f^^ Rtaied  izi  that  ja^gneni  has  my  mlir^.  c^nwrcaiVMA'i^Iuti  if  to 

^|iiT  say^  I  consider  that  tiiQ  raasomag  of  tbq  referriog  JodgjM  i» 
KoLCTAMT  £^^Jy  answored  by  that  judgmenti  and  tliat^if  we  were  obliged  to 
^lovsBKin  ]|S40  QU].  dfKHaUm  of  thia  a^^pfal  v^gou  tba  paawgaa  4|a;oted  frpm 
the  auQieot  Hindu  8agei»,  aud  thQ  aeveral  digmta  onajat^ntatiq 
book3»  I  should  hold^  for  thu  reasoaa  tiberegivexv  th9A  tbo  wi4ft^ 
did  not  lorfeit  the  eistate^  w^ioh  baa  oao^  doTQUad  npta  b^rj  \^ 
reason  of  sabseqnei^  nnobiEbstity.  Tha  vKola  o£  tba  ^|>nidigywrt 
examined^  with  one  eKca^km  te»  wiijbh*  1  sfaali  preMuttf  * 
advert,  eeem  to  m«  applicable  -tb  wSres  and-  iffidoini  *  i#iM# 
knowdy  or  sasrpdofced*  iaeoatMi^noe-  debars  Okbvi  froDi  saeeeedl^ 
>Bg  to  tba  estate  of  ihMi^  tmsbands  ;  aad  tba  iaipresrilm  M9 
on  my  mind  A*om  the  perasal  0I  th6aaB  teztr'  aftd'  q^Mlfioiief 
IB,  that  tha  aaoient  Htnia  hvw,  was  TigOaftt  af(ai&st  th*^  IM^ 
cession  of  wiVes  who  wtn%  anwarttiy  ta  iaeceed^  trat  ffid '  not 
anjoin  ov  aaootioa  an  inqniiiy^.ia  tlia  iKtesads  et  wrereittMHi: 
whether  or  not  wonriea,  obaste>t  th^  Mua  wlieij  il^*  soo^essioaf 
C'peiied,  af terwardt  maintaiaad^  blam^esa  ^araetdf. ' 

The  exception  tx>  lAMi  I  iUndM'  is'^M  «eoMd  versa  ci  tftS 
text  of  Catyayaoa,  qilbted^  as  toMt  '477,  Bl^.  '^,  CVl  Tx; 
a.  1  (Oolebrooke'a  D«eilr  ^l"iv>  PP'  W»^  f<»lte  adit.,  TmjH 
wbeia  it  is  said  t-^^'^Tbe  stiildltas  irtdo^^^^MHin^  iaridlMe  tie 
bed  oi  her  lord,  aad  alriell^  abedtikil  lis  bar  SpirifiMrl  parents, 
may  fragany  aajoy  Uttt  tittfta  noMlalM'fli^  >  afie^lTeb  fha  legal 
heka  ahaU  taSca  it.'^f  ^Cbta  taat  doe^aippeai^  at  Ast  -siglU  te 
mqoira  obaatiiy  aa  «  ooMttttdb  afian^^fttteaf^  it^^  alte-rtoqniras 
obedience  to  her  apihtaal  ^e^tft ;  \Uit  fr  669iUrm  nd  express 
authority  to  deprive  her  it  teehastd  or^iiaobed idiit ;  oa  tfte  oMiei 
hand,  it  proTvdea  that  after  bar  (witli^Mad Atog',  or  m-  citee  bf'hef 
faiKng  to  eomply  with  the  condltfiti^j^tbe  fen\  heirs  shitii  i&tte  iti 
It  will  not  be  now  contended  that  she  could  1)0  3eprire3  for  *  an 
act  oi  eentamftc)r  towalrds  her  sinHtnti-  tiarents :  aa  far  as  tKcTEexi 
goes,  it  must,  I  think,  be  taken  as  a  %hoIe,  and  so  flELr  as  ^he 
aaaetion  gods  6t  a  law  etttaialAig  ftdftr  MthorHy  regar^ft  ad 
divine,  if  the  breach  of  one  cfanse  wflF  ncft  deprive*  no  mor^  wilt 
a  breach  of  the  othei^.  '       '''  '   ^-^    '^' 

'    To  tin'  argnuant  derived  from  th0  sauctfty  of  tl>e*  marri^e 
tioj  I  will  advert  preeetittyi  but  tor  tUb  moment  tfe  are  '4e9'lu^ 
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wHb  tBe  ibsoltile  conmimids  of  the  lai^ vet^^  not  with  the 
MMiidemtioiMi  aa  vAit\<kk  tho^e'ccmnnand^  wore  probably  fotiDfled. 
ia  ioUMr  )MM|fed  eitod/itaehas  thikt  of  Yridha  Meoti  ia  text 
408  of  Hm  anva  t olome  of  Golebrooke's  Digest,  it  is  declared 
that  a  olnsfa^  voiiless  widow  ^  who  strictly  performs  the 
tblM  U  widdv^iMp'  «bail  alcfloe  sacoeed  to  his  whole  ahare: 
W)liat  (tbose  fifties  are,  if  lh#  widow  elects  to  aarnTe  her 
linift)a/ad,  .taajr  ^  r^^  i^  Oolebrooke,  Bk.  4,  Ch.  iii,  s.  2j 
htna  wlitdi  ft  appbafs,  amongst  other  things^  that  a  widowed 
woisaii>  aleepioj^  ra  a  bed.  Would  came  her  husband  "*  to  fall 
f  rota  a  region  t>fjoy^^  and  it  would  be  monstrous  to  contend  that, 
a  widew  "who  took  a  second  repaatt  in  the  day^  who  failed  to  keep 
Ikt  toagne  ifa  ^MbjecUon)  or  who  oaiitted  fasts,  pilgrimages,  and 
irtterances  of  the  iiama  of  Vishnu  in  the  month  of  Baisakh  or 
i^t  IKartik,  Would>  by  any  oC  these  acts  or  omissions,  or  all  o! 
Ibem  toji^er  forfeit  Ker  astate. 

The  Hindu  shastraS)  tiieU)  appear  to  me  to  fall  short  of 
aequMug  tike  iorfeitnre  contended  for  by  the  respondent  j  and 
th^  atttempt  to  tran«mnte  into  a  positive  rule  of  law,  affecting 
tbe  -enjoyment  o¥  property  that  which  is  to  be  found  there  in  the 
iray  of  precept,  would  only  Involve  ns4n  endless  absurdities. 

But  t  gb  further*  I  cannot  coneede  that  the  Courts  of  this 
country  are  bound  to  enforce,  or  would-be  justified  in  enforcing, 
ihe  principles  of  the  Bhastxaq,' ^ere^  as  such,  by  way  of 
propeftiy  kw  5  and  I  say  this  quite  irrespectively  of  the  British 
or  tdreign  origin  of  those  Courts,  or  of  the  element  which  our 
Legislaturelias  introduced  into  the  law  of  India.  I  say  it^  too, 
bearing  fully  in  mind  the  rule  laid  down  in  Begulatian  lY  of 
%fSIB,  m.  m  (which  waa  i«  force  *When  thia  siiit  was  before  the 
tewar  <OMf(li}  to  Ae  effect  that  «*  in  suits  regarding  succession, 
ilhafitaiK)ey  ima^aga^  ttid  ^eatfte^  and  all  relitfious  usages  and 
^astitatie&S)  Ike  Mahomada^  laws  wiiih  tisspect  to  Hafaofuedans, 
4MiA  'Ilia  Bkidu  laws  wtth  regard  Ire  Bindus,  are  to  be  considered 
«a  tiM  g^eval  rnfes  by  winch  the  Judges  are  to  form  their 
^decisione.''  Vhat  rule  has  norvtbeeu  replioed  by  s.  24,  Act  TI  o^ 
l<7()  4ihe  Bcfagail  €ml  Cburte  Adt.  It  was  for  the  purposes  of 
this  aagiuttktnt,,  I  think,  tamtamount  to  the  declaration  contained 
ju  a«  17,  Act  SI  Oao»  III,  e«  70,  that  in  disputes   between  the 
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U73  VLdJtire  inliabitants  of  Culcatta, ''  their  inheritance  and  snceeasioa 

Kbit  to  lands,  rents,  and  goods,  and   all  matters   of.  contract  and 

KoLtTANT  j^i^ijgg  between  party  and  party,  shall  be  determined  in  the^ease 


V. 


MoNSBSAM  of  Mabomedans  by  the  laws  aiid  usages  of  Hahomedans,  and  in 
the  case  of  Gentoos  by  the  laws  and  usages  of  6entoo8«" 

Rogard  being  had  to  the  remote  astiqttity  of  the  shastrsf  to 
their  vulgarly  accepted  sacred  origin,  and  i|nmutsJ;)le  charaeterj 
•  aud  to  the  changes,  nevertheless,  sweeping  and  progresMve,  in 
the  constitution  and  condition  of  Hindu  society  during  the 
centuries  since  Narada  and  Mean  wroet^  to  the  fragmentpuy 
state,  the  obscure  and  too  often  conflicting!  tenor  of  these 
writings,  finally  to  their  inapplicability  even  at  the  time  pf  their 
composition  to  the  whole  people,— regard,  I  say,  being  had  to 
these  things,  I  conceive  that  we  must  aet  upon  the  shastras,  in 
dealing  with  property  and  judicable  rights,  only  so  far  as  they 
are  sanctioned  and  continued  by  tbe  usage  and  custom  of  the 

people. 

This  is  not  merely  my  own  opinion — if  it  was,  I  should  scarcely 
venture  to  advance  it — but  is  the  opinion  of  persons  whose 
competence  to  speak  will  not  be  denied.  Sir  Benry  Maine  in 
his  Ancient  Law,  p.  17  (edit,  1863),  observes  : — *'  The  Hindu 
code  called  the  laws  of  Menu,  which  is  certainly  a  Brahmin 
compilation,  undoubtedly  enshrines  many  genuine  observations 
of  the  Hindu  race ;  but  the  opinion  of  the  best  contemporary 
orientalists  is,  that  it  does  not,  as  a  whole,  represent  a  set  of 
rules  ever  actually  administered  in  Hindustan.  '*  It  is,  in  great 
part,  an  ideal  picture  of  that  which,  in  the  view  of  the  Brahmins, 
ought  to  be  the  law.'* 

Mr.  Steele,  in  the  preface  to  his  valuable  work  on  the  Law 
and    Custom   of   Hindu  Ci^tes    (edit.,     1868),   quotes    from 
a  minute  of  the  Governor  of  Bombay    (no  lees  an   antiiority 
than  the  Hon'ble  Mount  Stuart  Elphinstone),  dated  22nd  Jn^ 
1823  :— ^'  Tbe  Dhurma  shas&ca,  it  is  understood,  is  a  coUaotion 
of  ancient  treatises,  neither  dear  nor  oonsifttent  in  Chemselves, 
and  now  buried  under  a  heap  of  mora  modern  commentaries^  the 
whole  beyond  the   knowledge    perhaps  of  the  meet  learned 
Pundits,  and  every  part  wholly  unknown  to  the  people  who  live 
under  it.  Its  place  is  supplied  in  many  cas^s.  by  known  customs. 
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founded  on  tha  Dbarma  ahastra,  bat  modified  by  die  convenienea       i*?* 
of  different  castes    or    cofninanitiesj    and    no   longer  deriving      Keby 
adthoritj  from    any  written  text."       It  was  the  inquiry  into    Ko*'"^** 
these  caBtoms^  made     under  the  orders  of  the  Cover oment  of  Bosubam 
Bombay,    that   resulted   in    the   publication    of   Mr.    Steele's     ^^^^^^ 
interesting  book :  and  one    cannot  help  regretting  that  further 

efforts  have  not  been  made  in  this  direction  at  Bombay  and  other 
places. 

It  is  useful  and  iastructire  to  observe  in  many  particulars 
the  divergence  of  custom  from  the  written  law^ — see  upon 
this  very  question,  pp.  35  and  176, — ^and  some  such  instances 
are  summarized  by  Mr.  Lyon  of  the  Bombay  Civil  Service 
in  a  very  useful  work  recently  published,  called  the  ^'  Lav/ 
of  India,"  vol.  i,  p.  18.  Mr.  Bumell,  in  his  introduction  to 
a  translation  of  part  -  of  the  Madhavajee  Commentary  (Day a* 
vibhaga),  p.  IS,  uses  the  following  language  :— »''  The  digests 
however,  were  never  intended  to  be  actual  codes  of  law; 

there  is  not  a  partide  of 

evidence  to  show  that  these  works  were  ever  even  used  by  The 
Judges  of  ancient  India  as  authoritative  guides ;  they  were,  it 
[B  certain,  considered  as  merely  speculative  treatises,  and  bore 
the  same  relation  to  the  actual  practioe  of  the  Courts,  as  in 
Europe  treatises  on  jurisprudence  to  the  law  which  is  actually 
administered.'^  And  so  West  and  Biihler,  in  their  Digest  of 
Hindu  Law,  Introduction,  p.  36 :— -^'  It  is  therefore  unreason- 
able to  charge  the  Smnti '  codes '  with  a  want  of  precision,  and  of 
discrimination  between  moral  and  legal  maxims,  &c.  Such 
strictures  would  only  be  justified  if  they  were  really '  codes 
intended  from  the  first  to  settle  the  law  betvreen  man  and  man.'' 

I  would  also  refer  to  the  observations  on  a  very  similar  ques* 
tion  which  arose  in  the  Supreme  Court  of  Bombay  in  1847, 
before  Perry,  C.J.»  in  the  case  of  the  Kojahs  and  Memon 
Cutcheea  (1).  The  parties  there  were  Madomedans,  and  a 
practice  was  set  up  quite  at  variance  vrith  Mahomedan  law,  and 
being  found' to  prevail  among  these  people,  it  was  maintained. 
In  that  case  the  plaintiff  sued  as  a  daughter  for  a  share  in  her 

(I)  2  Mori.  Dig.,  431 ;  at  p.  442. . 
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W»      hkhv^^^ptopfifjkj.    In  answer  it  waa aet^afitbal^  noeordbg  to  thm 

*•'  ^^^       cas^ixi  peculiar  to  the  Khoja  sect,  danghters  were  eluded  from^ . 

'X^^timn    inheritance^    The  caee.  was  folly  ai^aed  and  allowed  to  staad 

MoKMa^M  over  for  jadgjqi^at.    lo  the  meantime  aoother  ease  o£  the  aanK» 

^^'A.     descciptioa  arose   ou  the  part  ol  some  pec^oas  of  the  Memoii. 

Catchae  oeate,  in  which  it.  was  intimated  that  exactly  tha  saine 

question  was  invoUed,  aud  Sir  Erskine  Perry  in  passing  judgment 

in  the  case  makes  the  following  observations :— After  reading  the 

foilpwing  clause  of  the  Charter  of  the  Bombay  Conrt, — "  In  the 

case  of  Mahomedan  or  Gkntoos,  their  inheritance  and  sucoessioa 

•  shall  be  determiaedi  in  the  case  o£  the  Maho- 

medf^DS^  bj^  the  laws  aad,n3ag)ss  of  the  Mabomodana;  and  where 
the  partis. are  Gentoos,.  by  the  laws  and,  usages  of  the  Qentoos* 
ot;  by  such  lawjs  and  usages,  as  the  same  would  have  been 
detecmined  by  ii  tb^  suit;  had  been  bmugjiitx  and  the  aotiom  com- 
menced, in  a  nativA  Gourtj(''*-'he;  says  :.  '^  Now^  if  the  meaning^ 
of  this  clanse  is,,  that  it  is  an.  absolute  enactmen  t  or  adoptioa 
of  the  EMaiiy^aft  ol  a  positive,  unchangeable  law,  without  regard 
to  wbfrf^  tb^.u/iag|ia,of  tballtabomedaas  of  ladii^^  whether  ahiaa» 
Sunnij^or  Sectarieps*  migjilfl^^ve  beenanndpubtedljr^tbei  cnstom 
set  MP  m. conflict  witbthfi  tegct  of  the  Kpran  oaQAOt. be. sustained. 
But  I  thjnk)it  isquit^olear  that  th9>  clause,  in  questioa  waa 
framed  solely  ou  policical.  viewa».  aud,  without,  any  refesence  to> 
orthodoygTi  or  theipuritai;  of  a^y  psrtioalaRr  religions,  belief." 
In  a  furUier  passage  he  sa^s;— -''  I  am    clearly*   therefiore^  of 

opinion  that,  the  effect  of  the.  clauaOr  iu  the  Charter  is  oat  to 
adopt  the  text  of  tha  Koran  as  laW|.  any  further,  than  it  haa.  been 
adopted  iu  the  laws  and  usages  of  the  Mahomedans  who  cama 
under  our  sway  :  and  if  any  elasQ  of  Mahomedana-— Mahomedau 
dissentera  as  they  may  be  called— -are  found  to  be  ia  posseasion 
of  any  usage  which  is  otherwise  valid  as  a  legal  custom,  aud. 
which  does  not  conflict  with  any  express  law  ol  the  English 
Qovemmeqt^  they  are  just^  aa  much,  entitled  to  thet  proteetioa. 
of.  this,  clause  as  the  most  orthodox  Snuni.  who.  oan  come  before. 
the  Court/'  Again  :— *'  It  should  alao.be  further  obeervedthab 
these.  Mahomedan  sectarians  have  liml  chiefly  in  countciesi 
reigned  over  by  Hindu  princes ;  and  I  can  have  no  doubts 
whatever  on  the  evidence^  and  on  what  wer  know  of  the  manner 
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in  wbieh  uati^e  Cottrto  diapMe  of  the  oontrovemies  ti  their 
sobjects^  tliait  if  the  preeeot  anit  'had  heem.  bvottglrt  -before 
the  Baocf  Otttoh^  or  any  of  the  Rajput  Bajes  of  KeMi^^fj  vl 
upon  paymoDt  of  the  dnea  i>f  offiee^^the  25  per  cent,  or 
whatever  the  ezactton  might  b<^^-4dM  ^deeiaion  M^euid  :ha;re1>eea 
in  conformity  ;to  tha&  which  iareveranoed  'by  all  mankind^  bvfi 
by  Hindua,  perhaps^  imora  thaa  any  other  portion  of  siaakiHd^ 
ajicient  nsafge.  If  this  be  tiie  trae  ezpoMtioa  of  the  rnle  wirick 
would  be  meted  omt  io  these  people  in  their  own  )Oonmtry,  it 
would  be  a  monatroos  thing  that  an  Eeg'liA  Oourt  of  Justice 
should  bo  obliged  to  reveiiae  «ueh  a  titne-honored  ouatoiu^  and 
almeetto  revielutionize  the  internal  eoonomy  of  two  whole  caatea 
out  of  aone  aappoaed  obligatory  f  oroe  in  a  tert  called  divitie 
which  neither  the  Judge  nor  the  parties  to  the  suit  beliere  in."' 
It  doea  not  appear  that  this  decision  was  ever  appealed  agafttat. 

It  would  be  a  atopendoua  effort  of  legislation  to  combine 
nto  one  mass  the  wholy  body  of  Hindu  jurisiirudence^te  eliminate 
all  that  was  false  or  unauited  to  the  times,  to  amend  that  wlMh 
was  defeetivoi  supply  what  was  wanttng^;  andTe*enaot  (the  ^beie 
into  a  great  scheme  of  diodem  Hindu  law :  but  no  «nah  tm&k 
is  likely  to  be  attempted.  Oar  duty«  I  talos  it,  ia  very  differ  eat. 
We  kave  only  to  .administer  the  living  Hindu  law ;  and  we  mm  hdt 

to  deprive  parties  of  their  property  through  the  openBitieu.  of 
rules,  framed  by  ourselves  in  supposed  aooerdauOe  with  ite  ahatjact 
principles.  I  wish,  however,  emphatically  to  say  that.it. is :far 
from  my  intention  to  question,  or  to  undermine,  the  original 
authority  of  the  Hindu  shastras.  Near  thirty  years  spent  in 
the  public  service  in  this  country  have  not  taught  me  to  under- 
value the  great  sources  of  law,  of  usage,  of  morality,  from  which 
millions  of  Her  Majesty's  subjects  derive  their  rules  of  daily 
eonduct;  and  I  know  in  what  eloquent  and  impressive  terms 
Hke  duty  of  maintarning  those  fountains  of  law  has  beeii 
|m)^ttfnned  by  men  of  the  highest  eminence  as  stateetoeh  and 
as  sebolars. '  But  I  firmly  believe  that  such  declatation  ha:s 
been  rightfully,  abd  in  fact;  based  upoii  the  assumption 
that  the  laws  ao  to'b^  protected  are  not  only  reji^arddd  by  the 
Hindu  e<MiMttUQity  with  sflperatitrouti  respect,  but  also  endeared 
to  its   members   by  long  and  unbrojken   observance.    A   rule 
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_  of    Hindn  law    on  which   the  Courts  are  bouad    to  act,   and 
Eert       xnay  act  witb  safety    will    therefore,  I   conceire,    be   f oond   to 
^,  originate  in  the  Dhtirma  shastras,  to  be  extracted  and  embodied 

^^'■^^    in  the  great  comparatiTely   modem  law    treatises^  such  as  the 
Hitakshara,  the  Dayabhaga,  and  others,  and  to  hare  oome  down 
to  present  times   preserved  in  the  nsages  of  Hindn  society^  and 
OQcauonally  enforced  by  the  action  of  the  Courts  ;  and  many 
•  of  the  rales   in  most  frequent  requisition^  those  for  instance  of 

Bucctosion,  partition^  and  adoption,  will  bear  this  test  very  well : 
cases  being  of  frequent  occurrenoCt  the  shastras  and  the  Hinda 
law  books  being  constantly  appealed  to,  and  the  Courts  haying 
applied,  themselves  with  much  diligence  and  some  success  to  the 
work .  of  interpretation,  especially  of  late  when  a  reasonable 
instead  of  a  servile  or  literal,  mode  of  construction  has  begnu 
to  be  adopted.  In  the  case  of  Kooer  Oolah  Sing  v.  Ba^ 
K^T^n  Sing  (1),  their  Lordships  in  the  Jodicial  Committee 
say  :—*'  It  is  entirely  opposed  to  the  spirit  of  the  Hindu  race  to 
allow  tfao  words  of  the  law  to  control  its  long  received  interpreta- , 
tion,  as  practically  exhibited  by  rules  of  descent  and  rales  of 
poroperty  founded  on  the  decisions  of  the  GouHs  of  the  country ; 
and  it  seems  to  their  Lordships  that  it  would  be  extremly  mis- 
ohieiVotM  to  distorb,  dpon  points  taken  here  for  t&e  first  time, 
any  eooh  oourse  of  decision.*' 

Let  this  mode  of  investigation  be  applied  to  the  present 
controversy,  and  let  us  see  the  result. 

It  may,  in  the  first  instance^  be  conceded-— 1st,  that  previous 
known  incontioence  will  exclude  a  widow  from  succession  ;  2ndly, 
that  a  widow  receiving  maintenance  loses  her  right  thereto  by 
subsequent  profligacy, 

The  first  of  these  positions  was  admitted  by  the  appellant's 
pleader :  it  is  not  only  clear  from  the  books,  ancient  and  modem, 
but  also  it  would  seem  to  be  supported  by  practice  and  1^ 
the  decisions  of  the  Courts  which  have  been  cited.  The  other 
rule  is  also  distinctly, laid  down,  is  fully  recognized,  and  ia  in 
accordance  with  reason  and  justice ;  for  a  n^an  cannot  be  bound  to 
feed  misconduct  in  his  own  family,  or  tfO  reqogni^  ^  bond  Of 

(1)  lOB.  L-  B.,  I;  at  p.  10 
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Bnion  which  the    widow    herself    has    trampletl   under  foot       ^^^^ 

Conceding  these  points,  we   exclude  the   authorities  which   go    ^f*^^ 
to  support   them  and  no  further,  and  then  what  do  we  find         v. 
bearing  on  the  points  at  issue.    An  obscurely  worded  and  frag-  ^^owTAt^ 
mentary  religious  precept;   no  positiye  enactment  of  forfeiture^ 
no  evidenoe  of  custom^  unf  reqnent  resort  to  Courts,  and   in 
the  only  cases  where,  so  for  as  we  can  see,  the  question  was 
really  raised  and  decided,  a  decision  in  favor  of  the  widow. 
In  the  most  recent  case^  there  is  the  concurrent  opinion   of 
the  late  Chief  Justice  and  of  two  oth^r  Judges  of  this  Court '; 
and  thia  decision,   the  leHmed  Judges  who  refer  this  case  feej* 
themselves  bound    to  say,    is  '*  contrary  to  the     Hindu  law/' 
I  should  not  Tenture  to  say  so,  and  I  do  not  think  so  ;  and, 
of  course    by  the  '^  Hindu  law/'  I '  mean     that   Hiiidu  law 
which  we  are  bouixd  to  administer.     As  to  its  being  contrary  to 
the  principle  and  spirit  of  Hindu  law^  I  diaQ  say  something 
further  on. 

I  have  just  asserted  that  th9  Hindu  law  books  contained 
no  positive  declamtion  of  forfeiture  iu  such  oases.  The  only 
thing  of  this  kind  suggested  was  the  remark  of  Sreekissen  Tnrkor 
lunkar,  quoted  at  page  13  of  the  referr  ing  judgment  f^  shadfd 

chaste},  otherwise  the  right  ceases/'.  This  I  think  was  well 
explained  by  Baboo  MohiniMohun  Boy  in  his. reply.  Sreekisseiji 
does  not  appear*to  say  anything  of  the  kia  d  in  his  ovm  treatise^ 
the  Dayakrama  Sangraha^  and  certainly  the  phrase  "  ceaaatipa 
of  right''  is  a  different  thing  from  ^^  forfeiture  pf  property.'* 
As  to  Juggernath  Tnrkopunchanun,  admitting  fully  his  vast 
and  noted  eriiditiouj  I  do  not  think  he  would,  be  a  safe  guide  foir 
the  Courts,  on*  the  strength  of  his  ow  n  opinion,  upon  such  a 
matter.  He  seems  indeed  to  be>  like  ,  many  of  the  writers  on 
Hindu  laWj  a  merely  learned  person,  neither  judge  nor  lawyer, 
but  pundit  and  logician,  and  without  ^  their  nierits  of  being 
accurate  and  precise. 

But  it  has   been  said  t^t  Ishi^  question  cannot   be.  viewed 

apart  from  the  religious  elemeijit  in  ^t)|e  -iPkidH  l&W  ii  that^by 

the  Hindu,  marriageis  regarcjiisdaai^s&evani^nt/  tbefotmdMiov 

of  the  family,  and  thei^fo^  of  rsooie^y  i  thafb  ft-WMrQDe  -pf^tba 

chief  aims  of  the   Hindu    legislators  to  preserve  the    purity 
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1^873  of  the  ooDJagal  reUtion;  that,  with  this  vtewj  restraints  ware 
Sa^y  impoflsd  on  the  weakness  of  women,  forfeiture  of  prepertj  being 
XAnxMv  one  of  them;  and  that  the  remoFal  of  thesp  restraints^  without 
IfeomnDUK  substitutiBg  better  ones,  woald  h^%  dangerous  imuHratioii. 
^^^  I  have  £aid  before  that  it  would  not,  in  mj  opinion,  be  aA 
efficient  or  proper  check  npoa  a  weak  and  thonghtleaa  woman, 
to  put  it  in  the  power  of  her  husband's  relations  to  obtain  the 
transfer  of  her  property  to  themselves  on  proof  her  frailty. 
I  am  not  aware  that  the  Hinda  ajstem  is  at  sdl  peenliar  in 
its  tenderness  towards  the  marriage  tie;  and  if  Hinda  women 
differ  from  others  in  being  weaker  and  mdre  ignorant,  tiiat,  it 
aeems  to  me,  is  a  rqasou  for  pity,  and  not  far  hacabness.  Ba  t 
how  floes  the  case  really  standf  Let  those  who  would  enforee , 
in  the  case  of  Hindu  wives  and  widows,  all  the  duties,  and  all 
the  penalties  of  theshastraa,  consider  what  Hindu  mamage  was 
ia  the  days,  and  .^uapong  the  people,  in  which,  and  for  whom,  thoae 
books  were  written,  and  what  it  is  now.  Those  were  not  ttie 
days  of  child  marriages,  or  of  Koolin  marriages.  Professor 
Wilson  says  (2nd  Vol.,  Essays  on  the  Religion  of  the  Hindus, 
pp.  88^9)  :— ''  The  Yedas  then  did  not  sanction  the  marriage 
of  children.  In  fact,   it  was  impossible   for  a   man  to  marry 

before  maturity at  the  earliest  he  could  not  have 

been  married  before  he  was  seventeen,  an  early  age  enough,  in 
one  estimation,  but  absolute  manhood  as  compared  with  the  age 
of  ntneor  ten  at  which  Hindu  boys  are  according  to  the  present 
practice  husbands.  There  is  no  doubt  that  many  other  innova- 
tions (or  the  worse  havo  been  made  in  the  marriage  ritual  and 
usages  of  the  Hindu  and  the  whole  system,  the  premature  age  at 
which  the  parties  are  married,  the  practice  of  polygamy,  and  the 
circumstances  under  which  the  allianoe  ia  commonly  contracted 
involving  the  utter  degarclation  of  the  fem&le  sex  is  equally  fatal 
to  the  development  of  the  moral  virtues  and  intellectual  energies 
of  the  man,  and  is  utterly  destructive  both  of  public  advai^Bement 
and  domestic  felicity.''  And  although  Professor  Wilson  does  not 
eay  so,  neglect  of  a  wffe  by  her  husband  in  respect  of  the 
cenwubial  relatidn  ^Was  ^et  permitted,  but  was  declared  to  be 
fiuaiisbable  aocordtng  to  law.  I  do  not  cite  the  passage,  but  it 
itUy  be  ftkuld  in  2  CbUbrooke^B  IKgest,  Bk.  ivi  ^   15.    All  this 
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ho9fmBt,  wonld^aeem   to  lie  tlionglit  of  iho  oonseqmiice  as  long  ai       ^^^^ 

an  extremes  pefialty  is  redenrecl   for  tfte  pairiahmetilf  of  an  erring  Kbry 

woman,  whose  edncation  Mt  hot  frail  attd  igiH>tknt,    tfiid  whose  K«^**^ 

married  UEe    has  madd  hermiaerahlei    No  doubt  tiutfe  will  be  Momb«miI 
mai^^asas  to  the  oonibrary ^  and  a  Biodtt  wif e  may  be«  ift^  happy 


as  aoothsr,  Thal^ iatrne,  bnfe  tibidse  avenot ihe oaess.  ia wUoh 
afibet  mnscondncti  ia  mosb  to  be  a^v^dnded^  nor  w3l  the  Court 
beatKbertjp  (ifitrmoBfcebey  the  nhartnus  aai'the  shastras  so 
reqintm)  to*  ieheoee  tim  inataactein  nrhiohr  tlie.  pOOA^tjr  is  ia  be 
ioitoted*.  The  ehildrwidew  uMiflft  bei  ttfae  to  the  boy-busbaad 
who  hevw  leaobed  this  age  of  pnbertjp^  The  Eoolin'e  wife  maa^ 
*'  preserve  oiM^ied  the  bed  of  her-  lord''  which  pefhapsl  sha  hss 
se^r  seen,  or  has  shared  vildli  oo-itives  to  the>  BUiber  ef  five  or 
fiftyv  To  be  sore,  Kbolin.  basbaods  are  oomiDeiilj  BeoessitoflUi 
geaiklsnien,  anditiiugktiiot  be  worth  their  relatioiis'  -while  to 
imbintaia  ife  watch  Oi^er  the.  monilttjf  of  Iheir  widowfs; ) 

It  majr  beafgned.  thatra  widows  whc^  leads  an  immoml,  life 
ought  not  to  be  placed  m  a  bettee  position  thaa  otiOr  who 
hene&tljr  taJcea  the  benefit  of  Aot  3LV  of  l8o6,  and  hj  so  doing 
rsBOunces  all  rightst  in  her  deceas«.d  husband's  >  property^  But 
the  Legisli^re,  as  to  this  last  peovi^ioo,  waf  simply  in  accord 

with  native  custom  a&  shown  by  Steele  at  page  17&  of  the 
book  already  citod^  and  it  would  certainly  be  a  severe  shock  to 
native  opinion^  that  a  widow^  by  remarriage^  should  be  able  to 
carry  away  her  first  husband's, property  into  a  strange  family, 
neither  his  nor  her  own,  and  besides,  by  remarrying,  she  acquires 
certain  rights,  or  probable  rights,  in  the  estato  of  her  second! 
husband.  If  those  who  advocate  the  widow'^d  forfeill^ure  for  inconti- 
nence do  so  merely  in  the  interests  of  morality,  it  seems  to  me 
they  would  best  accomplish  this  end  by  inducing  the  Legislature 
to  punish  with  fine  and  imprisonment  the  men  who  bring  shame 
upon  Hindu  families,  which  course  would  be  infinitely  juster 
than  visiting  it  on  the  widows. 

I  will  only  add  a  few  words  as  to  my  view  of  the  effect  of 
Act  yyi  of  l^ft  on  the  preseot  question*  The  Act  provides 
fof  the  eaaes  of  these:  who.  (I)  have,  renounced,  or  (2)  have  been 
excluded  from  thet^ooskniuoien  of  any  rehgioui  or  (ft)  have  been 
deprived  of  caste  ;«-meaning  I  conceite  thoso  who,  by  their  own 
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^^^^  clioiee,  or  by  fehe.  aotioa  of  tbeif  casto  fellows,  have  been  finally 
KcET  shut  o«t|  or  temporarily  deprired,  ihoagh  capable  dE  being 
restored  OQ:ihe  mipJciag  of  proper  expiation. 
ikNBERAii  1  ]^^^Q  already  remarked  that  the  extensive  changes  in  public 
n9agea»  mannerai  ami  feelings  hsvegrandnally  produced*  in  certain 
matterSj.  a  wide  gap  between  existing  facts  and  theHindu  law,  which* 
like  those  of  the  Medes  and  Persians,  changes  no%  being  reputed 
divine.  It  may  welt  have  seemed  to  the  Legislature  that,  as  many 
injnoctioni»  and  many  penalties  had  become  obsolete,  those  which 
remained  in  force  "^ould  be  found  to  be  distinctly  marked  as 
i*etaining  their  force  in  plopdar  estimation  by  the  simple,  but 
effectual,  brand  of  outcasting ;  and  that  it  would  not  be  attempted 
to  enforce  any  loss  of  civil  rights,  without  first  resorting  to  the 
tribunal  of  social  opinion,  and  putting  the  ofEender  out  of  caste ; 
and,  in  fact  that  such  loss  of  caste,  and  not  the  misconduct 
by  which  it  had  been  eccasioned,  would  be  usually  insisted  upon 
as  Working  the  forfeiture.  But  we  need  not  consider  now 
whether  tiiis  speculation  is  correct  or  no. 

On  the  grounds  I  have  already  stated,  as  well  as  those  sssigned 
by  the  Chief  Justice,  and  generally  by  my  colleagues  who  are  of 
the  same  opinion,  I  think 'that  in  this  case  the  widow  does  not 
incur  forfeiture  by  reason  of  her  incontinence. 

.  KiXP,  J.*-»Oa  the  question  referred  to  this  Bench  by  the 
Seoond  Bench,  I  concur  entirely  in  the  referring  judgment  and 
in  that  just  delivered  by  Mitter,  J.  I  can  add  nothing  to  those 
judgments,  but  I  wisb^  as  Glover,  J.,  has  done,  to  guard 
myself  from  its  being  supposed  that  I  concur  in  that  portion  of 
the  learned  Judge's  judgment  of  reference  which  limits  the 
eojoyment  of  the  widow  in  the  estate^  of  the  husband.  I  do  not 
take  the.  limited  view  which  Mitter,  J.,  takes  of  the  estate  of  a 
Hindu  widow,  and  I  concur  with  Glover,  J.,  in  his  remarks  as 
to  the  extent  of  that  estate,  although  that  was  not  a  question 
referred  to  this  Bench, 

In  every  other  respec^,  and  with  due  deference  to  the  opinion 
of  the  learned  Judge  in  as  far  as  the  enjoyment  of  the  estate 
of  her  husband  by  the  widow  is  concerned,  in  which  I  cannot 
concur,  I  entirely  agree  with  Mitter,  J. 
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€k>iioH,  t€.ir.    (MitOPBiEsoH/  FosTint,  juA  Aikslm,    J  J.,       ^^ 
ponottnringy.aiter  nadiog  tbe  finsiqiiestiaa  rsferrttd ,  ooDtioQdct):-*-       XiitT 
ITp  toilhe  tiicie  ctEthiB   rebisnoe  there   had  been  no  donflicfc  of    ^<^"a"^ 
de^isioDs  19  this  Ooart,  the  only  case  beiog  SrimcM  Matangini   Mon^^aic 
im   r.   Snmaii  fyyMi   ZfeW    (1),    whew    the   ddoision  of    *^'''^'*^' 
JJii^rkbj,  J.f.fk^t  ^  >wi^oj¥  di^l  np^t  forfaithar  right, ^aga$r|gaa4 
);ur.§ir  jpifkciiea    Peapook^    CtJ^    f^od    AtUppharspOji  J.    BfM*  the 
Jeari^  Jpdg^l^ho   hav^  referred  the  que^tiou^tate*  that  they 
;{eel  .tben^eWes  .bpppil   tp  jsay  that  that  deoi&ipQjscpptraqrc^tp 
J^D^fi  Ija^i  smd  we  are  ia  effect   aeked  jto  oviervale  it.    Xhe 
^ii^lfpritibs   t^ariiig    on  ,the   qaestjonj  ^dthe  }|«aepos  forAU 
pppoeite    deciuony    are    very    fnlly  And  elabocately. stilted. by 
])iitjber,  J  ^ .  ip  the  referring  judgment. 

I  propose  first  to  consider  that  jadgment ;  and  will  afterwards 
refer  to  any  authorities  or  argaments  that  have  been  produced^ 
which  are  not  in  it.  It  first  notices  that  the  authorities  in  the 
different  schools  of  Hindu  law  appear  to  be  unanimous  in  hold- 
iug  that  an  act  of  anchastity  is  one  of  the  gravest  delinquenciee 
of  which  2^  woman  can *be  guilty.  The  texts  cited  need  not  be 
repeated  here^and  it  may  be  allowed^  as  the  judgment  saysytbat 
they,  are  in  full  unison  with  the  feelings  of  the  Hiudu  comma- 
nity  in  general,  and  that  the  social  status  and  privileges  of 
Hindu  women  are  ,sti|I  prdinarily   determined  and  regulated  by 

them.  They  may  be^  as  is  also  said  in  the  judgment,  a  valuable 
guide  in  the  present  decision ;  but  it  must  be  kept  in  mind  that 
the  question^  ia  what  is  the  doctrine  that  has  been  received  by  the 
Bengal  school^  by  the  law  of  whiph  this  case  is  governed j  and 
that  has  been  sanctioned  by  usage. 

Itis.tbafi  remarked  that  the  estate  of  a  widow  nnd^r  the 
^indu  IfHW  is.ane  of  .fi  y&ey    pepnliar   ohi^raeter,  whieh  is  now 

90  fully  understood  ,a»nd  a^mitfied  thajt  I  Qeed  not  reler  to  the 
authorities  upon  it.  And  then  it  ia  said  *— «'^  Indeed,  4pCQrf]^lg 
to  the  true  theory  of  the  Hindu  laWf  she  is  nothing  more  than 

|k4ra/9tee  fqr.her  life  ffor  ^9  ,0oul  of  .h^r  d^ce^sed  hqsbaiid,  if 
.we  .vp»jf  ,aae  the  r€gq)se;9sioQ4''  7he.wor4ft  "M'mid.mv  nee 
the ;^;ll^l^ieja^^s)lQW'. that  th^  Iiwped  Jodgds  felt  tiiey.were 

(1)  5  B.  L.  B.,  46^ 
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^<y»       Bpeaking  iguMBiir^y,  to  mUiik  thero  eta  be  kio  objddtioa  if  ^re 

Kfn      ift  tiilDM  to  distiDgiiirii  the  %arafi^e  from  whmt  ttMsmaibkii^ 

^'^'^^^'*^   ttnd  not  in  reasooing  to  aubftitute  the  former  for  tkg  latter*    I 

UwMMmjM  may  hera  qtioto  the  words  of  Lord  Watfibary  in  KaM  v^.  <7y«  (1) : 

•^''  AaoAer   sooroe   of   error  in   thin  laatter   iii   thelobse* 

neM  with   wbioh  the  word  *  ttastee'    is  freqnefntly  itdad.    The 

anryMng  partoer  is  often  called  a '  traatee/  bnt  the  term  is  tised 

ivaaotiintely It  is  most  neeelsar^  fo  mark  tbfs  bgain  and 

^gaia^  for  there  is  not  a  more  f  rmtf  nl  sonroe  of  error  in  kw  than  tbe 
inabcorate  ass  of  language.  The  appHeatioa  td  a  nxaii  iHvo  is 
iiiiprepei4y>  and  by  ttietaphor  only,  called  a  trtisiee,  tt  all  ttia 
iDonseqaences  whicii  would  follow  if  be  were  a  trustee  by  express 
declaration*— in  other  words,  a  complete  trastee^-^^olding  the  pro* 

peri^  exdnsiveiy  for  the  hsnefit  of  the  ceattdque  tra^i^well  lUns- 
trates  the  remark  made  by  Lord  Mansfield  that  nothing  in  law  is 
^o  apt  to  mislead  as  a  metaphor."  Bat  in  trath  the  wqrd  "  trustee'' 
ought  not  to  be  nsed,  at  least  in  the  sense  wbich  is  ordinarily 
attributed  to  it^  and  ^if  used  in  any  other,  it  proves  nothing*  A 
.widow  is  not  a  trustee.  She  has  the  usufruot  as  well  as  the  pro* 
perty  in  the  thing  inherited  from  her  husband.  Thus  Yyasai  as 
quoted  in  the  judgment^  says  :-«'^  For  women  the  property  of 
their  husbands  is  intended  only  for  use^  let  them  not  make  wasle  of 
it  on  any  account."  And  the  text  of  Catyayanaj  also  quoted,  is  v— 
^  Let  the  childless,  widow  keeping  unsullied  the  bed  of  her  lord^ 
and  abiding  with  her  venerable  protector,  enjoy  with  moderation 
the  jHToperty  after  his  death."  It  is  true  that  Sir  William 
Maonaghten,  in  his  Principles  of  Hindu  Law^  p.  19,  spea!kin|g 
otihe  estate  to  which  a  mdow  succeeds,  says  : — *'  She  pan  be 
considered  in  no  other  light  than  as  a  holder  in  trust  for  certain 
ftises ;"  bat  he  goes  on  to  say  that  should  she  make  Waste,  they 
who  have  the  reversionary  intbrest  have  clearly  a  right  to 
testmia  het  from  so  doing ;  not  that  by  making  Waste  she  forfeits 
hdr  estate. 


It  is  1)hea  •rettiarbsd  'tftat  ^  it  shotild  ndtl>e  supposed  tbtit  these 
ptt»vid!eii!B  ^ni^re  mtended  by  tlheir  f ramers  as  mere  m:oi^l  pr^scepts 
whick  the  widow  is  at  lib«^^  otoy  or  disdbey  at  Iter  pleasure ; 

(U  L.  B. ,  6  B,  L„  6S6  -,  at  p.  ^76. 
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on  tile  conigtopy,  t1i«  nimoat  preoftafeioii  is  taken  by  tliem  to  secare 
ikmr  etrioli  eaforoesMiit*^'  Bal  as  there  is  no  text  tliat  if  she 
diaobeys  aha  shall  lose  her  propertyi  it  loay  be  inferred  that  it 
waa  not  intended  she  should.  Texts  are  then  cited  to  show 
fthaky  in  the  disposal  of  her  property  and  eare  of  her  person^ 
a  €ibQ4Iea«  widow  is  snbject  to  the  eoatvol  of  her  hoshand'e 
family*  and  the  widow's  estate  is  ootnpaved  with  that  of  a  male 
heir  noder  the  Hinda  Uw.  In  both  ,€Mes  ihe  spiritual  welfare 
oi  the  deceased  proprietor  is  the  only  test  r^orted  to  for  deter** 
mining  the  right  of  snooes^ion ;  and  it  is  remarl^ed  that  no  effeotiva  * 
restriotion  whe»teTer  ia  pat  upon  the  right  of  enpyiaent  of  tb^ 
male  heir  s  that  th^veasaa  foe  this  diatinotion  between  male  and 
female  h'^irs  is  that  woiaen  are  iaoapaoitated  from  performing  the 
oeromouy  of  parvana  trmUOk  wbioboonstitntesi  as  i<^  were^  the  refj 
Qorner-atouie  of  the  Hinda  law  of  inheoritanea.  Tbia  applies  to 
aX\  female  hAirs ;  Md  we- are  askedj  i»  the  absenoa  of  any  positive 
tesl>  to  v«aka  a  distiaction  between  the  widow  aal  other  feMUe 
heini>  and  to  deelare  that  she  is  to  forfeit  her  etfliata  if  she  fails 
to  perform  her  dstiea,  whilst  they  do  not.  Bnt  it  has  not  been 
atiempted  to  be  shown  that  there  is  more  reason  for  the  widows 
to  forfeit  the  estate  on  aecoant  of  unohastity^  aad  beeauso'  her 
aet9  are  thencefbrward  ineffioaoi^us  for  the  repose  of  her 
hnsband^  eoal^  than  for  nxk  nnmarridd  daughter  to  forfeit  the 
estate  upon  the  death  of  a  ebildless  husband^  with  whom^  after 
her  fiather^s  deaths  she  may  have  intermarried,  and  by  whose 
death  childless^  she  ceases  to  bo  effieaeious  in  bestowing  benefit 
on  her  faiher^s  soul. 

The  widow,  ohaste  at  her  hnsbaod'a  death  tak^a  as  '^  half,  hec 
hnsfaaad'  body/'  and  fior  performing  works  effioadous  for  Ua 
sonL  The  danghter^  vnmarried  at  her  Other's  deaths  takes^ 
becanse  she  is  **  as  it  were  himseV  (Dayabhaga,  Gh.  zr, 
8.  2,  ▼'  1)»  and  beoauae  she  is^  equally  with  the  sow,  '^» 
cause  of  perpetuatiog  the  raoe/'  and  (t.  7)  ^'  eonfera  benefit  on. 
her  father  <by  meana  of  her  aon»''  It  is  dear  from  ▼.  Sft 
that  the  issnelese  widowed  daughter^  in  wl^m  as  a  spinster  tbe 
0i«»te  had  rested^  would  retalin  it  nuftil  her  death,  although  aJfear 
her  husbands's  death  she  would  be  wholly  inefficacious  to  confer 
the  biHeftta,  ler  whioh  sho  had  been  aalaotad  to  take.    Ifitbe 
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^^^        said  ihat  she  ttiay    sitU  obnUiiao'  of  herself  to'  peifoite  certtm* 
KsRT       acta  efficamouB  for  her  fatheir^s  sodl.  the  aannrer  i«'tlmt  tbo«# 
^^**    cpialities  are  not  the-qnaltficatione  or  oonditionsfor  her  «e)ectioh 
itovsaiM'  to  take  the    estate.    Had  uh^  been  a  childlesii  wkbw  afe^her 
father's  death^  she  would  hare  been  passed  orery  nobwitblBtffiidiag^ 
thd  |KM6ftsioii  of  aMh  qattlitieb.    TH^'  reteoft  f6f  Yii^f  MAa^ 
ebtate  is,  not  the  Mcwj  of  her  owii  aote^  bliti  the  effioaiey  of  A^' 
abls  to  b^  WTooji^'t  tSii'otigh  her  son.    K  iW  ften  obsbtv'dd^  iH  the 
j&dgfftieat  libat,  if  We  werd  td     ^de  (hiriielvei    tsrolel^    and 
eft'elniiiv^cAy  b^  the  l^ifts  ih-  the  MitakshaM  and  ih,f^hh«f($i,  \i' 
n^bld'  haVid  boeii  exkrediely  dtfllonlt  to  66to^  to  any  ifBLVi^fncMff 
sOlntioii  of  the*  qneetion  one  imf  oi*  the  ottol*.    In  fi^ct,  a§  i^ 
Bttid  by  thi^  Jndidlttl  Cbttit»itt#fe»  of  tK<»  Prf^jr  Cotinei}  of  the  M«B 
iti  \h^  lif  itttkshifra^  Vbey  are  \tlidUy  sitent  a^  t6  eSeF  dissoibilffirfi^ 
o<  tlm  woman^  or  th«  natoris  of  the^  intcarest*Tv)ifdi<sh«'  tetoMMid 
het  hucibattd'si  estate;    If  the  dooirine:  cont^nd^*  fbi^  ha^  b^c^ 
reMt^d;  iib  must  faa'w  be^fi  originated  b^^  latei*  eo«lswtotAtowi\ 
I  pass' over  the  remarks  npofi' the   Fvll'  Bench  debision  (1)  ;:biH}I 
think  it  would  be  very  diffioolt  redOnctlo  it  witb  what'  we  are 
sow  ask^  to  declare  to  be  the  kiw.    It  haa  been  so^  gen^rtAlf 
acted  upon^  that  we  mnat  consider  the  decMsion  to  be  tiie  settled 
kwV  tmtil  the    contrary  jb  declared  by  highor  tribnnal«    The 
jodgmeot  then  sayA :— »^^  Sndk  then  being  the  na  tare  of  the  estate^ 
inherited  by  a  Hindu  widow,  every  act  done  by  her^  the  effect  of 
which  is  to  incapacitate  her  from  osing  that  estate  for  the  only 
j^orpose  for  which  she  is  entitled  to  nse  it,  operates  as  a  caaso  of 
forfeiture ;''     and,  after  citing    texts,    which  show    *'  that  au 
unchaste  woman  not  only  causes  ^  the  loss  of  her  husband's  soul/ 
bnk  she' is  totkHy  incompetent  t6  redeete'  iff  afforWttrdi^  inflsaiiiksh 
aa^very  act' dene  by^ber  sabsecfoent  to'tike    los^of  herehifltity' 
XBttit  be'necessdrily  dbstitnte  of  all  religious'  efiicac^  wbeltev^r," 
it  says;  *'  aa  half  the  bodj^  cS  her  deceased  husbtod,  she  took-  iti 
as-  a  tr  ostee  for  the  benefitr  of  his  soul  >  but  if  A»  is  no  longer  in* 
a*  poilition  to  fnlfi)  heirdttties  ae  hwk  trnstee«  the  trust  property 
ttust  be*  taken  a^y  froin  her  as  a  niatter  of  coarse^V 

£  will  consider  these  two  propositions  separately.    Thar  first' 
aawtida^  thai  tb4' ooMtiftiftAiioe   of  the  eetata  in  the  widow  im 


(k)  CMfMmOni  Amir.  ^^ft^iniiZdlJ^faKrB. Ii.  R., Mp  Fel>« 4fc 
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conditional  tippa  ber  i»fe|f  it  lor  the  intetded  pai^oiie. "-  Outlier- _.  ^.^^  _^ 
wiae  tlio  iooapadty    woalcl  xioScaineftforfsitare^  for  iti^tket      KiSki 
Mid    titot  tikO    forfoitoTO  is    to  U   eonsidcired  at  a  pwishibont^    ^^^t^^^ 


snd  BO  text  liae  boon  produced  kf[  show  thait  ift  eas  be  regacdod  ^^*'^^ 
ui  that  hgh^  Baty  wbetber  Ibe  estate  is  m  oenditbntl  cnet^  it 
the  qvesimi  ire  bavo  to  detenuino ;  and  il  i^  admitted  tVat  thO 
teiittfy  tittdir  Whicb  ^d  IrJdoW  fakes  tbe  Mtate,  at^  irileiit  tia  to  li^t 
flisabflitiesy  or  the  ftatufe  of  the*  iiiforiest  #B]ch  she  talces.  Id 
the  UitakshanL,  Ob«  iy,n.  1/  v  0^  tb^  folfowhrg  t^lts  iif6 
given  :— "The   wido^  of  a  cbildtess  Bteni  k^phig'  titiM)Iid£  h^t 

iMiebatid'd  bed,  atird  ]!)ler86t«rii^g  \u  r^^ons  obsei'v^nc^i^,  thaU 
t>re8dntbis'  faneral  oblatidd  ^nd  obtain  (his)  ehtit^6  stiafo/^ 
Yndha  Mens  :-^''(a:%£^  Wealth  of  Ibim  #ho  leatM  tro  itttie  iaistie 
ge0B  to  hie  Wife ;  on  ftitkre  of  bef  it  devolve  OA  dangfhters ';  it 
there  be  Mne^  it;b^Un|^  to  ibe  Hili(ft ;  if  be  be  deikd,  it  appertains 
to  the  nother."  Yrihad  Yish^vi  i^^lM  the  Widow  silOi^d  td 
kei'  b«ebatd's  wetltlr^  p^etidtd  iiie  be  dliaMe }  and  in  deftilU  of 
btr  the  dungbter  inherits  it  atitiAhidd.''  G^yayatit  .-•''^Chastity 
is  declared  to  be  the  odndittenof  ber  tabiii^  tht  eetate  i^btit  tbOrO 
110  no  -oondition  declared  as  to  hof  kei^ng  it« 

^iie  second  proposition  nses  the  word  '^trnstee^^  and  asserts 
ihat  if  a  trustee  is  not  in  a  position  to  fulfil  his  duties,  the 
{rust  property  mtist  be  taken  from  him.  As  a  proposition  of 
tiinda  law.  no  antdority  is  oited  in  support  of  it^  ahd  I  am 
liot  aware  of  any.  As  a  doctrine  of  Courts  of  Equity  in 
£ngiand,  it  is  not  correct,  llie*  remedies  for  a  breach  oi  trust 
are  stated  in  a  work  of  tiigh  authority  (Lewin  on  l^rusts, 
C!h.  zzvii),  but  the  taking  away  the  trust  property  is  not 
am6iig  them ;  and  it'  has  been  fouud  necessai^'  to  provide  for  th^ 
disability  ot  a  trustee,  t>y  infancy  or  lunacy^  by  Acts  ot  l^rliament. 
ff  bei^e  appears  to  me'  t6  be  a  fallacy  in  tfie  proposition.  The 
po^sessibti  of  the  trust  property  is  not  ^sential  to  the  perform- 
ance ot  the  duties.  If  the  Widow  had  suMcient  property  o^ 
tier  own  to  {naiutain  herself^  she  might  alienate  the  whole  of 
]ber  hosband^s  property  for  her  life,  and  Still  perform  all  her 
duties  for  the  benefit  of  her  husband's  soul.  In  fact,  there  is 
no  trust  attached  to  the  property*  It  is  4  j^rsonat  obligation 
on  tlie    widow,    and  the    proposition  really  ii^  tliat;  if  s^e  does 
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not  fulfil  ^  nh%  shall  be  deprived  of  h^t  estate.  We  mnel  see 
_  ^w  wheUier  that  is  »  i^eeeired  doetriae  in  the  Bennl  sefaool  of 
^,  Hiadalttv^  14  ia  ihen  eaid  that  the  oondasioii,  tliat  the 
l^mBuic  eetaAe  nmat  ha  lakes  vmmy  frbm  her  aa  a  matter  of  bottrse^  is 
not  vattting  an  expreee  aothorilfsr  to  sopport  it ;  and  texte  are 
eited  whieb  abo«r  that  it  ia  on^  m  ehaata  arideir^  who  ia  eom-* 
peteot  to  perform  the  caUgions  and  other  acta  oesdaeiTe  to  the 
apiritoal  welfare  of  her  haabaiid.  AUo  %  te«t  of  VjrMa  ia  ctteft 
which  saya  :-^^  After  the  death  of  her  huabaad,  let  the  virtaons 
widow  otMerre  atriotiy  the  datjr  of  oontiaeiice ;  and  let  her 
daily^  after  the  pnrifioatioa  of  the  bath,  preaeot  water  froBEi  die 
joined  pahna  of  her  hapda  to  the  manea  of  her  husband ;''  and 
ennmeratea  other  dntiest ''  It  ia  olear,^  says  the  jadgment, 
'^  that,  according  to  the  aQthor  of  the  Dayabhaga,  there  are  two 
reasons  for  aUoviogthe  widow  to  sncoeed  to  the  estate  of  her 
deceased  hoahand,  namaly,.  firsts  beoaose  she  can  rescne  him 
from  hell  by  living  io  the  mode  paeseribed  by  the  Hinda  sha»- 
tras ;  an^  secondly,  beoanse  she  might  cause  hie  aonl  to  fall  into 

a  region  of  torment  by  doiag  improper  acta  thvongh  indigence/^ 
Let  this  be  granted.-  The  reasons  for  alk>wing  &  persoa  to 
succeed  to  afi  estate  are  not  necessarily  the  conditions  upon 
which  he  is  to  hold  it.  In  the  case  of  the  male  Hindu  heir^  it 
is  admitted  they  are  not.  And  the  description  of  the  person^ 
who  is  qualified  to  succeed  to  an  estate,  has  not  the  force  of  a 
condition  by  which  the  estate  will  be  defeated  if  the  qualification 
afterwards  cei^es ;  as  is  before  shown  in  the  case  of  a  daughter 
becoming  an  issueless  widow*  The  last  text  referred  to  is  from 
Catyayana,  cited  in  the  Dayabhaga : — ''  Let  the  childless  widow 
preserving  unsullied  the  bed  of  her  lord,  and  abiding  with  her 
venerable  protector,  enjoy  with  moderation  the  property  until 
her  death,  Aiter  her  let  the  heirs  take  it.''  This  may^  n» 
doubt,  be  read  as  making  the  enjoyment  conditional  on  keeping 
unsullied  the  bed  of  her  lord  ;  but  it  may  also  be  only  an 
injunction  to  do  so,  as  in  the  text  of  Yyasa— **  Let  the  virtnoaa 
widow  observe  strictly  the  duty  of  continence  f  and  the  way  in 
which  it  ia  used  by  the  author  of  the  Dayabhaga  seems  in  favor 
of  this.  Thepassa^^  Ch.  xi,  s.  1,  v.  56,  begins:—''  But  the 
must  only  enjoy    the  husband^s  estate  afier  his  demise^' 
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Bbe  it  Tiofc  entitled  to  nuJto  a  gift,  m^rtgaira,  or  sale  ti!  it.    Thoa      l^W 
Ofttjn^yaiA  sajfB,  Ac/'    If  tf r.  OoYebrooke  bad  ikotiglift  that  tlie      Km 
words  of  Tridba  Menti  and  Oaiyayana  iwrero  iatended  to  make   ^"^J;^ 
the  enjoyment  of  the  estate  conditional^  I  think  he  trookl  hare   i^n^nua 
made  it  olear  in  his  translation  that  it  tms  so.    If  the  itijnnction     ^^^' 
is  to  have  the  ftifoe  of  a  oofadiMon,  and  the  violatioa  of  it  is  to 
canse  a  forfeiftnre  of  the  estate;  the  FnH  Bench  decision  (1)  cannot 
be  snpported,  because  thie  whole  estate,  of  the  widow  wonW  be 
forfeited  by  an  alienation,  and  the  heirs  wonld  take  it.    I  think 
this  tetfe  cannot  be  considered  as  a  dedaration  that  the  enjoy- 
ment of  the  eState^Ts  subject  to  the  conditiottof  remaining  ohasie. 
Vhe  decision  of  the  Privy  Oonncil  in  OotriMul  Bysaeh  v.  Hnrroc 
40(mdfy  Do88ee  (2)  does  not  appear  to  me  to  give  any  support  to 
the  opposite  view.    The  next  friend  of  the  widow,  an  infant,  aned 
td  have  the  property  belonging  to  her  hnsband.   She  had  removed 
from  the  protection  of  her  husband's  family,  but  it  was  not  pre- 
tendsd  that  she  had  done  so  for  nndmste  pnrpoess.    Tlie  only 
question  that  oonld  be  put  to  the  Pnndits  was  whether,  by  eeae* 
tag  to  reside  with  the  &mfly  of  her  husband,  she  f erfoited  her 
right   of  succession.    They  conld  put  their  opinions  upon  no 
other  ground,    tf  their  answer  implies  that  the  estate  would  be 
forfeited  by  unchastlty,  they  went  beyond  the  qtestion  pnt  to 
them.    lb  is  certainly  settled  by  that  decision  that  one  part  of 
the  injunction  in  the  text  is  not  conditional ;  and  It  follows  from 
the  form  of  it,  that  theother  partmnstrecerve  the  same  construe- 
iion.    This  applies  also  to  the  text  from  Tridfaa  Menu.    Some 
authorities  current  in  the  Bengal  school  are  then  cited.    Of  two 
o£  these,  Sreekissen  Turkolunkar  and  Bughoo  Nundana,  I  need 
etily  say  that  it  does  not  appear  whether  they  are  speaking 
of  "^e  right  to  inherit,  or  to  keep  the  property  after  it  has 
beon  inherited/    A  wife's  righit  to  iaheiit  on  the  death  of  iier 
husband   may   be  said  to  cease  on. her *beooming  unchaste. 
Juggemath  Turkopnnchannn,  4fhe  last  amt^HNdfy  cited,. and  ana 
of  the  most  modem  of  the  Bengal  school,  is  in  fiawr  of  the 


(1)  CMbindamtmi  I>€8i  .t;  JShamlal   psna,  d7(    S.  C,  Mori.  Dig.,  19S,  nd 
^yM&,  B.  L.  B.J  Sup.  Vol.,  48.  ClarkeVAdd.  Ca*,  91. 

(2)  SbAma  Chvrn^f  Vayantfiba  Dar* 
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ic«»x  PI  tj^toxfei  wUek  i^DD  then /i^iM  to y rofre  tM  the  QUkdji^  Ifw 

^^^^  gooQ  to  ii|i6  Iflupgth  of  dedjekrijig  t^  a  wxxnf^  who^%  g^^J  ^ 

lioKfm^m  pfLel|a$tHf  J8  liable  to  forfeit  ^vo^  li^r  tftn4A<)^j  or  {^^        pi;9<* 

^^^'^*  p^r^y  it  may  l^a  said  (hai^  if  tbj^j  do  ^^j^  prove  tl^t,  tbey  do  pot 

aaaiBt  tlp«  v^gfutiet^t  j  jand  tf  tjbey  dpi  tim  fg^rfeitare  ia4c^olarei  by 
'  fMitire  Ui^f  which  fih^^'va  tha^  ihey  wero  thought  tp  be  neoea* 
^  Mry.  4^189^  eo^ne  of  fcheia  texts  teem  rather  to  ^ter  0  aote  i^ 
the  bofsbaad's  lifetime.  AsJto  the  remark  th^j  as  au  n^diaata 
wi^map  A9  leager  re^aaiiiii  hv^lf  the  body  of  her  haebandi  her  e^lMa 
laaat  neeesearily  fome  to  ao  eodj  I  think  it  mi^  he  ^d  that  th^ 
eetft^  jcaapot  he  Qoii»idere4  a9  e^iU  tJbM  hodbaud'^ ;  othfM^iwife  p^ 
^n  would  BO^.taka  ia  pre^ei^ce  to.tl^  .widow.  Oa  theha^- 
)i>aQ4'e  death >  the  mM^  oeaaef  po  \^9  his.  The  beio^  half  the 
^^y  44  h^r  hosbafipid  ia  t)ie  r^9a  why  the  widQ.^  ia  pceferrei} 
to  a  dafighter. 

The  ot>jeotioii#  wiuch  doee  aot  appear  to  nfie  to  be  eiipporte^ 
by  a«thority»  aad  hae  V^  W^g;hf  in  my  opif^on,  that^  acpord- 
VQg  to  4^  I^Qd^  Uw^  an  ^!i#te  paqa  yeated  ^anoot  af terwa^d^ 
b^  dive«ited,  ie  ivi^t,  i^  the  ja^gffliQ^nt^  by  the  iutrod^ctioo  aj^ain 
pf  the  ^v^Bi  i  hap  here  it  is  said  that  the  .estate  is  in  the  natara 
pf  a  tnist  eatatSf  a  change  ,of  expression  which,  I  think, 
iadicates  some  uacertaiaty  ii^  the  minds  of  the  learned  Judges 
IS  to  there  beipg  a  -trust  attached  tp  the  estate.  It  appeals  to 
me  that  thia  jidea  of  a  tr^t  pcgryades  the  whole  of  the  judgment ; 
Md  I  thiiok  I  ha^e  s^own,  not  only  that  there  is  no  real  trust, 
but  that,  if  thare  were,  lorfeiture  would  not  he  the  consequence 

pf  itf 

• 

The  judgment  then  discusses  the  deeisiooa  of  Counts  of  law 
and  the  opittioas  of  Soropean  writers  on  Hindu  law.  The  first 
case  mentioned  is  in  2  Maonagbtea^s  Hindu  Law,  p- 20.  Itie 
stated  that  a  person  died,  leaving  a  widow  and  a  brother  of  the 
haU-Uood,  and,  subaequently  to  his  death,  the  widow  violated  the 
hitherto  unsullied  bed  of  her  buaband,  a^d  had  #  chil^  by  a 
paramour  of  another  class,  while  the  brother's  conduct  was  con- 
i^istent  with  his  religion ;  and  the  question  is  put,  which  of  the 
two  is  entitled  tp  succeed  to  the  property  of  the  decaesed.  The 
answer    is ;— It  is    the    general  idoctrinej    that    the  virtuous 
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vridow  of  a  man    who    dies    leaving  no  beir   down  to  the  1878 

great-grandsoDi  sacceeds ;  but  that  i£  she,  on  the  death  o£  her  Kbbt 

lord,  be  faithless  to  his   bed,  she  has  no  right  of  snooession  ;  Koi.nrANT 

coDseqaently  the  widow  in  snch  case  would  be  excluded  by  her  Momihujc 
husbaud's    half-brother.'^     The  words  '^  she  has  no  right   of 
succession"  must,  with  reference  to  the  facts  stated,  be  taken  to 

mean  that  she  loses  or  forfeits  the  estate ;  but  it  is  open  to  the 
remark  that  the  texts  cited  do  not  directly  support  the  opinion. 
It  is  the  deduction  of  the  Pundit  from  them.  The  next  case 
is  at  p.  21  of  the  same  volume.  In  the  question  it  is  uncertain 
whether  the  widow  had  become  a  prostitute,  and  had  violated 
her  husband's  bed,  before  or  after  his  death,  and  the  answer 
is:— ^  If  it  be  proved  that  the  widow  in  fact  did  not  keep  her 
husband's  bed  unsullied,  she  has  no  title  to  his  property,  and 
ought  to  be  expelled  from  his  house."  It  is  doubtful  whether 
this  is  an  authority  upon  the  question  now  before  us.  The  next 
case  is  at  p.  112,  where  it  is  stated  that  the  woman  became 
pregnant  after  the  death  of  her  husband,  the  fruit  of  an  adulter- 
ous intercourse.  The  answer  is  : — "  A  virtuous  widow  of  a 
person  who  leaves  no  male  heir  down  to  the  great-grandson 
succeeds  her  husband  ;  and  if  she  violate  his  bed,  she  becomes 
degraded.    Consequently  the  widow  described   has  no  right  to 

her  husband's  heritage,  and  .cannot  claim  her  maintenance,  even 
though  she  obtained  an  agreement  for  her  subsistence  previously 
to  her  offence."  The  texts  of  Yyasa  and  Catyayana  enjoining 
that  a  widow  shall  remain  chaste  are  cited  as  the  authorities. 
It  is  to  be  observed  that  it  is  said  that  she  becomes  degraded, 
and  consequently  has  no  right  to  her  husband's  heritage ;  and 
it  seems  to  be  considered  that  the  loss  or  forfeiture  of  the  estate 
is  caused  by  the  degradation  or  loss  of  caste.  Indeed,  it  is 
possible  that  it  was  assumed  in  the  other  cases  that  there  had 
been  loss  of  caste.  In  the  case  of  Maharanee  Bussunt  Koomaree  v. 
Maharanee  Kummul  Koomaree  (I)  a  widow  was  held  to  have 
forfeited  her  claim  to  maintenance  by  eloping  with  a  paramour. 
There  was  ne  quoFtion  as  to  the  forfeiture  of  an  estate  inherited 
from  her  husband,  for  there  was  an  adopted  son, 

(1)  7  Sel.  Bep.,  144. 
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Wg  In   the  case  of  Rajhomwaree  Dmaee  v.  Gdabee  Donee  (1) 

KutT  the  wife  had  eloped  in  the  lifetime  of  her  husband,  and  there 

*^***  is  no  doubt  that  the  right  of  sncceasion  is  forfeited  by  that. 

MwtviAii       The  case  of  Doe  d  Radamoney  jRatir  t.  Neelmoney  Dose  (2) 

KOUTA. 

is  an  ezpresB  deciBion  bj  four  Judges  of  the  Bnpreme 
Conrt,  that  a  Hinda  widow  forfeits  her  right  to  her  husband's 
estate  by  inooatiaence  after  her  hnsbatid's  death.  The  report 
is  very  brief,  and  appears  to  hare  been  taken  from  the  notes  of 
Chambers,  C.J.  It  was  decided  in  1792.  and  is  mentioned  in  the 
note  to  Doe  d.  Saummoney  Doesee  y.  Nemyckum  Does  (8)j 
Mr.  Moniriou's  Reports  not  having  then  been  published.  Tho 
decision  of  Sir  Lawrerce  Peel  in  the  latter  case  seems  to  be 
fonnded  on  the  assumption  that  the  forfeiture  was  consequent  on 
losBof  eastei  as  he  applies  Act  XXI  of  1850  to  it.  It  seems 
{Mpobable  that  the  opinion  of  Sir  Thomas  Strange  was  then  the 
veceiyed  doctrine  in  the  supreme  Court.  Mr.  Colebrooke's 
opinion  in  2  Strange*  p.  272^  is,  no  doubt^  open  to  the  remark 
made   in  the  referring  judgment  that  it  was  gtyen^^in  a  case 

which  originated  in  Trichinopoly ;  nor  does  it  appear  that  it 
was  giyen  with  any  reference  to  the  authorities  current  in  the 

Bengal  school.  But  the  case  in  2  Macnaghten,  p.  118,  is  a 
Bengal  case,  and  the  opinion  there  agrees  with  Colebrooke's. 

Elberling,  pp.  73  and  75,  and  West  &  Bfihler,  p.  99,  are 
cited  as  supporting  the  opinion  of  the  referring  Judges,  Elberling 
at  p.  73  says: — '^  The  enjoyment  of  the  property  is  giyen  her 
(tbe  widosr)  upon  two  oonditions — Isi,  that  she  remains  chaste; 
2ndf  that  she  does  not  make  waste ; ''  and  at  p.  75:—'*  A  widow  is 
to  reside  in  her  husband's  family,  yet  as  she  forfeits  her  right  to 
tbe  property  only  by  not  remaining  chaste,  or  by  making  waste, 
the  mere  residing  with  her  own  family  cannot  canse  a  forfeiture 
of  her  right  to  the  enjoyment  of  the  property  if  it  be  not  done 
for  unchaste  purposes.  And  he  cites  the  text  of  Catyayana  :-« 
"  Let  the  childless  widow,  &o."  If  Elberling  be^rrect  that 
the  enjoyment  of  the  property  is  conditional,  it  must  be  forfeited 
as  well  by   the  breach  of  one  condition  as  of  the  other ;  and 

(1)  8.  D.  A.,  1858, 1891 .  (2)  Montrion's  H.  L.  C».,  314. 

(3)  2  T.  &  B.,  300. 
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upon  an  act  oE  waste  the  estate  of  the  widow  would  be 
detetBimed,  and  the  pr^^perty  would  pass  to  the  heirs  of  the 
hasband.  This  I  believe  has  never  been  held  to  be  the  law.  In 
West  &  Bdhler,  p.  99^  it  is  said  that  a  widow  having  married 
herself  to  another  husband  by  the  pat  ceremony  had  forfeited 
her  right  .of  heirship ;  bat  at  p.  299  the  question  is  put  :-^ 
^'  A  woman  of  the  Dorik  caste  having  lost  her  husband^  became 
the  mistress  of  a  man  of  (another)  9udra  caste^  and  had  a 
daughter  by  him.  Can  she  elaim  to  be  the  heir  of  her  hus'^ 
band?''  The  answer  is :— *'' A  woman  who  was  chaste  at  the 
death  of  her  husband  becomes  his  heir."  The  ''  remark"  by 
the  authors  npon  this  is  :-*->'*  According  to  Strangers  Ele- 
mentary Hindu  Law,  adultery  divests  the  right  of  a  widow 
to  inherit  after  it  has  vested*  On  the  other  hand,  the  Shastri's 
opinion  seems  to  be  supported  by  the  Yiramitrodaya,  whete  it 
is  said,  f.  221,  p*  2,  1.  '8,  '  and  these  persons  (those  disabled 
to  inherit)  receive  no  share  only  in  case  the  fault  was  committed 
er  contracted  before  the  division  of  the  estate.  But  after  the 
division  has  been  made,  a  resumption  of  the  divided  property 
does  not  take  place,  beoause  there  is  no  authority  (enjoining 
such  a  proceeding)  f  "  and,  noticing  the  opinion  of  Gdebrooke, 
they  say  the  authorities  quoted  by  him  ^'  do  not  support  the  view 
dmt  any  forfeiture  of  property  uecessartly  attends  expulsion 
from  easte*."  In  the  next  page  there  is  an  opinion  that  '*  a  widow 
who  remarries  cannot  be  considered  a  faithful  wife.  She  cannot 
tiierefore  claim  the  property  of  her  first  husband/'  It  is  diffi*' 
colt  to  reconcile  these  opinions. 

Another  authority^  cited  in  the  argument  before  v»  for  the  re- 
spondent, is  Colebrooke'^8  Digest,  Bk.  v,  v.  484,  which,  rc^  witji 
the  previous  ver!»e»  says  that  a  woman  who  takes  delight  in  being 
faithless  to  the  bed  of  her  husband  is  held  unworthy  of  property 

which  has  been  promised  to  Jier  by  him  as  her  exclusive  property  ; 
and  it  was  argued  that  a  fortiori  she  would  be  of  property  inherit-: 
ed  from  her  h'hsbaud.  There  if  a  material  difference  betwe^i  the. 
two  oases.  Allowing  that  the  word  translated  "  wife"  means  also 
widow,  the  not  giving  that  whidi  has  been  only  pioaiifled  » 
difEerent  from  taking  away  what  the  widow  hat  aotnelly  sue* 
ceeded  to  by  Tirtue  of  the  law  of  snccesdioD^  and  ia.  in  the 
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1878       enjoyment  of.    Mr.  Barnell's  translation  from  the    Yyavahara 

Kbby       Kanda  of  the  Madhaviya,  p.  81^  wae  cited.    The  passage  appears 

KoLiTAzrr    ^q  relet  to  the  saccession  of  the  wife  on  her  husband's  death, 

JIooNEBBAK    and  not  to  her  subseqaent   enjoyment.     The  jadgment  of  the 

KoLHA.      Privy  Council  in  CasBinaut  Byaack  v.  Hurroosoondry  Dossee  (1) 

was  relied    upon   as   showing    that    the   decision    in  Montri- 

01^'s  Beports  was  considered  as  law ;  but  the  question  of  f or- 

•  feiture  by  unohastit^y  did  not^  as  I  haye  already  remarked, 

arise    in    the    case;    and  it   was   su£Scient    for    the   Judicial 

Committee  to  say  that   the   widow  did  not  forfeit  her  right  of 

Buoceasion  by  removing  from  the  brothers  of  her  late  husband. 

In  the  case  of  Parvatikom    Dhondiram  v.  BhiktJcom  Dhondi-- 

ram(2),  the  Court  held  that,  if  the  inheritance  be  once  vested  in 

the  widow,  it  i«  not,  by  Hindu  law,  liable  to  be  divested,   unless 

her  subsequent  incontinence  be  accompanied  by  *'  loss   of   caste, 

unexpiated  by  penance,  and  unredeemed  by  atonement/'   citing 

1  Strange's  Hindu  Law,  and  adopting   the  words  in  p.  136«  and 

referring  to  Mr,   Sutherland's  opinion,  voL  2,  p.  269,  that  the 

degradation  is  the  cause  of  exclusion  from  inheritauce.    It  was 

drgued  that,  as  maintenance  is  foi*feited,  the  estate  o£  the  widow 

should  be  abo.    But  the  text  of  Narada  is  :— '^  Let  the  brothers 

allow  maintenance  to  his  (deceased's)  women  for  life,   provided 

these  preserve  unsullied  the  bed  of    their  lord ;    but  if    they 

behave  otherwise,  the  brethren  may   resume  that   allowance  '^ 

--•Yyavastha  Darpauai  29.    And  in  Mr.  Bnrneirs  work,  page  30, 

a  text  of  Narada   is  given :— '^  If  auy  one  among  brothers  dies 

or  renounces  worldly  affairs  (i.e.,  becomes  a  religious  mendicant) 

and  leaves  no  issue,  the  rest  may  share   his  property ,  except 

the  atridhatif  and  let  them  support  his  wives  as  long  as  they 

live,  if  they  preserve  undefiled  the   bed  of  their  husband ;  but 

from  others  they  may  resume    it  (the  stridhany    Thus  we 

have  in  this  case  an  express  text  authorizing  the  resumption. 

The  absence  of  any  text  authorizing  the  heirs  of  the  husband 

to  resume  the  estate  after  the    widow   has    succeeded  to    her 

deceased  husband's  property,  is  relied  upon  as  showing  that  it 

(I)  Shaina  Chum's  Yyavastha  Darpana,  97  ;  S.  0.,  Mori ,  Dig,,  198|  and 
Clarke's  Add.  Ca.,  91. 

^2)  4  Bgm,  JBf.  C.  Bep.,  A.  0.|  .26. 
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cannot  be  diyeatod.    And  this  argument  is  ^rengthened    by^ 

the  fact  that  in  another  case  there  is  an  ezptess  text.  k&bt 

Besides^  the  argament  drawn  from  these  texts  is  fouoded  on  v* 
an  alleged  but  false  analogy  between  a  widow's  estate  and  a  kowta. 
widow's  maintenance.  In  the  former  case,  the  estate  is  given 
to  her  by  express  words,  and  is  now  here  expressly  taken  away, 
and  whilst  henr  it  is  independent  of  other  ownership,  her  enjoy- 
ment being  only  according  to  the  texts,  subject  to  the  adyice  or 
control  of  her  male  relatives.  But  maintenance  is  not  so  much 
a  right  in  the  estate  of  another  as  a  duty  of  that  other  to  be 
performed  towards  all  those  who  but  for  the  intermediate  exist- 
ence of  himself  might  be  entitled  to  the  estate.  Let  them 
allow  a  maintenance  assigns  a  duty  to  the  owner  rather  than  a 
right  to'  the  widow,  although  such  duty  may  be  enforceable  by  a 
widow  who  ia  without  reproach*.  Moreover,  the  verses  in 
Mitakahara,  Oh.  ii,  s.  1,  v.  87,  and  Mayukha^  Ch.  iv,  s.  8,  v.  2, 
would  seem  to  show  that  even  the  incontinent  widow  of  one 
i^ho.haB  aottiaUy-  possefiaed  the  estate  is  entitled  to  maintenance 
for  her  life* 

It  was  argued  thatj  in  the  Benares  aohool,  property  inherited 
by  a  woman  from  her  hueband  is  classed  among  sttidhan,  and 
therefore  U\ea^  texts  would  apply  to  it ;  and  that  it  is  the  same 
^Q  the  Mithila  school*  Whether  this  be  so  according  to  the 
Mitakshara  ia  at  least  doubtful.  The  contrary  has  been  held 
by  the  High  Courta  both  at  Madras  and  Bombay  in  the  cases  of 
Sengamalathammal  v.  Valaynda  Mudali  (1) ;  see  also  Kama* 
vadhani  Venkata  Subhaiya  v.  Jaysa  Harasingappa  (2)  and  Jami" 
yatram  y.  Bai  Jamna  (3)  and  apparently  in  the  Privy  Council 
also  in  the  case  of  Bhugwandeen  Doobey  v.  Uyna  Baee  (4).  It 
is  certainly  not  so  in  the  Bengal  school,  by  the  law  of  which  we 
are  to  be  governed  in  this  case.  I  think  I  have  now  noticed  all 
the  arguments  and  authorities  produced  on  the  part  of  the 
respondents,  and  most  of  those  for  the  appellant,  the  argument 
for  whom  was  rested  mainly  upon  the  absence  of  any  text  that 
the  estate  of   the  widow  should  be  divested  if  she  became 

(1)  3  Mad.  H.  0.  Bep.,  312.  f3)  2  Bom.  H  C.  Bep.,  10. 

(2)  Id,,  116.  (4)  11.  Moore's  I.  A.,  487. 
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1S78       Qncluttte ;  and  alao  upon  this  that,  altboogb  by  tb#  Hindtt  law 

Kbbt      there  are  various  eaaeea  o£  exelasion  from  mberitanee  (Dajra^ 

ZouTAMT   bhaga,  Cb.  r),  when  the  estate  ia  onoe  Tested,  it  is  not  forieiled 

ICoNuiKAM  by  the  sabse^inent  ezistenee  of  any  of  them.    In   the  ease  of 

KousA.     Mtuaamut  Balgovinda  r.  Lai  Bakado-ar  {\),  it  was  held  that  a 

person  who  has  once  snooeeded  to  property  is  not  to  be  dis* 

possessed  of  it  if  be  subsequently  beeomea  insane^    It  was  prged 

•        by  the  respondent's  pleader  that  theve  being  no  positive  text 

govevning  the  case,  we  must  lode  to  the  principles  of  t^e  law 

to  guide  us  in  dekermiQing  it  i  and  that  the  five  texts  aA)rdad 

ample  analogy^  quoting  the  words  of  the  Judicial  Committee  *in 

the  case  of  Ejntama  Natchiar  v.  The  Bs^a  of  ^hivagunga  (8). 

There  the  question  was  how  the  pvoperty  descend^dj  and  it  waa 

absolutely  necessary  to  determine  it.    Here  the  MMbe   is  by 

positive  tezs  vested  in  the  widow,  and  theia  is  no  n^^essity  to 

determine  that  it  shall  be  taken  away  froip;  ber^  or  to  go  h9ji9ni^ 

what  has  been  declared  by  the  text  to  be  the  l#w*    I  think  wo 

aro  not  at  liberty  to  declare  a  doctrine,  whicb  ia  not  shown  Ao 

have  been  received  and  sanctioned  by  usage,  to  bo  the  lasr^. 

because  it  may  seem  to  be  analogous  to  a  doctrine  that  has  been 

recMved.    Giving  all  the  effect  they  deserve  to  the  arguments 

founded  upon  the  status  of  women  under  tbo  Bindn  law,  and 

the  peculiar  character  of  -a  widow's  estate,  I  still  am  of  opinion 

that  the  estate^  oneo  inherited,  is  not  fovteited  simply  hf  nn* 


I  theref ero  apswer  the  first  question  in  the  negativOy  and  it 
is  unnecessary  to  answer  the  second. 

(1)  S.  D.  A.»  1854,  S44.  f^  9  Moore's  I.  A.,  £39,  at  p.  608. 
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Brfore  'Sir  E.  Ooueh^  C,  Oh^Ju$ike,  and  Mr.  JutUce  Ponit/^v. 

aiDJBX  I3MA.il  HA.DJIBB  HITBBBBB  (omt  of  tki  DBffnrDAMis)  9.        ^.^ 

HAD/B  R  M AHOMBD  H  aB J  BSB  JOOSU  B  ( PLAimiy).  March  6. 

BOHIMA  BYB  ahd  (yrHSBs  (tsr   otHift  Dubvi>aiit8)  «.  HADJIBE     ' 

MAHOMflD  flADJBE  JOOSUB  (PLAunff).* 


0rder^B9oewer. 

Tbe  plaiatiff,  iMtdent  ia  Oalooita,  sued  B,  rarideat  in  BombKj,  Imt  «my- 15^  r^sjv 
Hitg  cm  bmsneis  l»3r  liit  gf  imasta  im  Caloatta,  and  others  resident  in  Bomliay,  to  14  d  l  R  3fv2 
Mitasida  areleaaaexeoatedla  Oaleatta  of  kia   intereat   io    certain   property  I4  BhE^G6 
ailaate  in   Bombi^,^  on   (be  allagatkm  that  it  kad  iMea  obtained  from  him  liy 
false  reprdeeatations  made  by  H.    The  plaint  prayed  tbat  the  release  might  ba 
declared  void,  and  canoelled;    tbat  a  certain  inventory  and  aocovnt  relating  to 
•tho  said  property,  wbioh  the  plaintiff  alleged  ha  had  been   indnoed   to    file   in 
Bombay   hf  the  false  repr^isaatations  of  B,  might  be  declared  not  binding  oa 
the  plaintiff;  for  an  aoooant ;  and  for  the  appointment  of  a  tecelTer. 

JHsIc^  thai  the  wlKile  aansa  af  aotSan  didnot  arise  in  Calcatta  so  as  to  enable 
the  j^ntiff  to  sne  in  Goloatta  without  leave  of  the  Oeart  uAdar  cL  12  of 
•the  Letters  Patent. 

The  word  "  defendant**  in  thatdaase  means  all  the  defendants,  if  there  are 
neveral  defaadaats  to  a  snit.  It  is  not  sufficient  that  one  of  the  defeadanta 
aboold  dwell  m  carry  en  bnsiaess  within  the  jurisdiction. 

▲n  appeal  lies  Irom   ite  order  grantbg  'leave  te  the  piaintiff  to  Institnie  a    I 
nnlt  under  ol.  12  of  the  Lettara  Patent. 

Qudre. — Whether  the  High  Court  at  Cakutta  can  i^point  «  receiver  ol 
^property  sitnatd  at*  Bombay  ? 

Appeals  trom  an  ordiar  of  Macpherson,  J.,  dated  1 7th  Sep- 
tember 1873,  and  from  orders  dated  8th  December  1873,  and  5th 
January  1874,  by  which  the  first-mentioned  order  was  made 
final  against  the  appellant  ia  the  first  appeal  and  the  appellants 
in  the  second  4ppeal^  respectively. 

^he  suit  iii  which  the  orders  were  made  was  brought  by  the 
respondent,  a  Mahomedan  inhabitant  of  Culcntta,  against  the 
Ikppellants  in  both  appeals,  Badjee  Ismail  Hadjee  Hubeeb  being 
desiiribed  &  of  MimonmoIIah  in  Bombay*  but  carrying  on 
business  by  his  gomasta  in  Calcutta  under  the  name  of  Soomer 
Jaffer*  and  Bohima  Bye,  Jan  Mahomed  Hadjee  Joosub,  and 
Hazira  Bye,  the  appellants  in  (be  second  appeal,  as  of  Mimon- 
moIIah in  Bombay. 
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The  plaint  stated  that  one  Hadjee  Jooaab  Bolodinaj  a  Maho<i 
medan^  died  at  Bombaji  on  8th  November  1867^  intestate^  and 
leaving  considerable  moveable  and  immoveable  property  sitnate 
in  Bombay^  of  which  his  widowi  the  defendant  Bohima  Bye^  his 
three  sons^  Hadjee  Daood  Hadjee  Joosub,  ainoe  deceased,  the 
plaintiff,  and  the  defendant  Jan  Mahomed  Hiadjee  Joosub,  and 
hia  daughter  the  defendant  Hazira  Bye,  were  his  only  heirs 
and  next  of  kin  accordiDg  to  Mahomedan  law  ;  that  Hadjee 
Joosnb  Bolodina  had,  about  a  year  before  his  death,  made  over 
the  management  of  his  bastness  and  property  to  the  defendant 
Hadjee  Ismail  Hadjee  Hubbeeb,  his  grandson  by  a  son  who 
had  predeceased  him,  aad  that  the  latter  remained  after  his 
grandfather's  death  in  possession  of  the  propei*ty  and  bnaineasi 
bat  without  taking  out  any  letters  of  administration.  The  plaint 
then  stated  that  the  defendant  Hadjee  Ismail  had  dealt  in  a 
fraudulent  and  unjustifiable  manner  with  the  property  of  Hadjee 
Joosub  Bolodina,  and  had  by  false  representations  defrauded 
the  plaintiff  of  the  share  to  which  he  was  properly  entitled  in 
his  father's  property,  and  had,  by  suoh  false  representations  and 
the  payment  of  a  very  inadequate  consideration,  obtained  from 
the  plaintiff  a  release,  dated  22nd  October  1870,  and  executed 
in  Calcutta,  of  all  the  plaintiff's  interest  in  such  property. 

The  plaint  prayed  that  the  said  release  might  be  declared 
fraudulent  and  void,  and  be  brought  into  Court  and  cancelled^* 
that  it  might  be  declared  that  a  certain  inventory  and  account^ 
which  the  plaintiff  alleged  he  had  been  induced  to  file  in  the 
High  Court  of  Bombay  by  the  false  representations  of  the 
defendant  Hadjee  Ismail,  were  not  binding  on  him,  and  that  they 
should  be  set  aside ;  that  an  account  mig  ht  be  taken  of  the 
property,  estatd  and  effects  of  the  said  Hadjee  Joosub  Bolodina  j 
that  a  receiver  should  be  appointed ;  and  that  the  defendant 
Hadjee  Ismail  should  be  restrained  from  dealing  in  any  way 
with  the  property  of  the  deceased  Hadjee  Joosub  Bolodina. 

On  17th  September  1873,  on  the  application  of  Mr.  Kennedy, 

it  was  ordered  by  Macpherson,  J.,  that  the  plaintiff*  should  be 

at  liberty  to  institute  the  suit  in  the  High    Court  against  the 

present  defendants  for  the  objects  stated  in  the  plaint,  all  of 

which  were  mentioned  in  the  order. 

On  26th  November  1873  an  application,  made  on  behalf  of  the 
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^efettdaiiis  resident  in  Bombay  for  a  month's  tine  to  file  their       1374 
written  statement^  was  granted .  Hadjia 

On  8bh    Deoember  1 873  aa  applcation  on  notioe    was    made      Ismail 
hj  Ml*.    E^ans  on   behalf  of  the   defendant    Hackee    Ismail,  to     Hubbmb 
reqonsider  and  set  aside  the  order  of  17th  September^  and  for  an      g^^^ 
t>rder  that  the  plaint  be  taken  oS  the  file»  Maboicxd 

In  support    of  the   application  an    affidavit  of  Soomer  Ji^r      Jqobub. 
thegomasta  of  the  defendant  in  Galontta,  was  filed,  which  stated  -g^S^^^ 
that  the    whole  of  the    estate  and    effects  of    which  an  account         v 
was  sought    in  the    snit  were  in  Bombay,  and    the  account  and    hahohkd 
inventory   which  it  was    sought  to  set   aside  bad  been  prepared      ^1^^ 
and  filed  in  Bombay,    and  that,  save  and    except  the  execution 
of »and  payment  of  the  consideration-money  for,  the  said  release, 
the  whole  of  the   matters,  affairs,    and  transaction  mentioned  in 
the  plaint,  and  in  respect  of  which    it  was  alleged    the  cause  of 
action  arose^  took  place  at  Bombay.    It  also  .stated  that  Soomer 
Jaffer  was    altogther    ignorant  of  the  matters    in  suit,    except 
with  regard  to  the  completion    of  the  release,    and  that  all  the 
documentary    evidence,  in  regard    to  the  questions  in  suit,  and 
the  witnesses  for  the  def encoj  except  as  to  the  completion  of  the 
release,  were  in  Bombay. 

This  application  was  opposed  by  the  plaintiff,  who  filed  an 
affidavit  stating  that  the  defendant  was  carrying  on  business  iu 
Calcutta ;  that  the  release  was  executed  and  registered,  and  the 
consideration-money  paid,  in  Calcutta ;  that  material  and  neces- 
sary witnesses  who  were  personally  acquainted  with  the  matters 
in  snit  in  relation  to  the  execution  of  the  release  resided  in 
Calcutta  :  that  he,  the  plaintiff^  was  resident  in  Calcutta,  and 
would  be  put  to  great  inconvenience,  trouble,  and  loss  by  having 
to  institute  a  suit  in  Bombay  ;  that  the  other  defendants  bad 
given  instructions  to  defend  the  suit,  and  had  obtained  a  month's 
time  to  make  such  defence ;  and  that  the  defendant  being 
resident,  the  release  executed,  and  so  part  of  the  cause  of 
action  having  arisen,  in  Calcutta,  the  Court  had  jurisdiction 
to  entertain  the  suit. 

Macphebson,    J. — It    is   unnece3sary   to  say   what  I  should 
have  done  had  the  other  dafendants, — those  who  are  not  personally 

liable  to  the  jurisdiction   of  this  Court,— appeared  here  to-day; 
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1W4       bat  I  OAnnot  order  the  plaint  to  be  taken  off  the  file  now^  wbeu 

liijMBB     ^^®  ^^7  ponon  who   appears  to  objeot  to  the  ease  being  tried 

^1^^^      here  is  one  who  is  personally  liable  to  the  jarisdiotion  of  this  Conrt. 

HimBisv     There  are  two  distinct  grounds  of  jnrisdiction  in  the  matter :  the 

rt^^      firsts   which  is  applicable  to  all  the  defendants^   is  that  a  yery 

MAnoiaD     substantial  part  ofthe  cause  of   action  (to  wit  the  execution,  8dc., 

JoowB.      of  the  release)  arose  within  the  local  jurisdiction  of  this  Court ; 

Boai«Ll~Bn  ^^  >eooud    is  that  the  defendant,   who  now  objects  to  the  suit 

V.  being  entertained  here,    carries  on  business   in  Calcutta  by  his 

M4somo    gomasta,  and   is  therefore  personally  subject  to  the  jurisdiction 

JooKLB.      ofthe  Court.    As  the  other  defendants  do  not  object  to  the  suit 

being  instituted  here,  I  do  not  see  how  I  can  order  the  plaint  to 

be  taken  off  the  file,    merely    because  a  defendant  who  is  un- 

doubtedly  subject  to  the  jurisdiction  objects  to  being  sued  here. 

I  express  no  opinion  as  to  how  much  of  the  relief  sought  in  the 

plaint  will  be  obtainable  in  this   suit  even  if  the  plaintiff  proves 

his  case*    The  application  is  refused,    but  the  costs  will  be  costs 

in  the  cause. 

On  1 1th  December  the  defendant  Hadjee  Ismail  appealed  from 
this  order. 

On  22nd  December  1873  Mr.  Evans  made  a  similar  applica- 
tion on  behalf  of  the  defendants  who  were  resident  in  Bombay, 
and  who  had  obtained  a  month's  time  to  file  their  written  state* 
ment.  The  affidavit  of  Soomer  Jaffer,  in  support  of  the  applica* 
tion,  was  substantially  similar  to  that  filed  in  support  of  the 
previous  application. 

The  affidavit  of  the  plaintiff  stated  that  he  did  not  seek  any 
relief  against  |bhe  defendants  resident  in  Bombay,  or  to  obtain 
anything  to  their  prejudice,  on  the  contrary  they  would  be 
benefited  by  the  result  of  the  account  whioh  it  wafi  sought  to 
obtain  in  the  suit. 

This  application  was  refused  by  an  order   made  by  Macpher'^ 
IMW,    J.,    on  5th  January  1874,  the  learned    Judge  hoTcver 
remarking  that  the  balance  of  convenience  was  certainly  in  favor 
of  the  case  being  tried  at  Bombay.  From     this   order    the 
defendants  appealed. 

Mr.  Ingram  and  Mr.  Evans  for  the  appellant  in  both  appea  la* 

Mr.  Kennedy  and  Mr.  Branson  for  the  respondent. 
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Mr.  Ingram  contended  that^d.  12  of  the  Chatter  did  riot  apply  ^^ 

to  anch  a  caae  as  this  where  part  of  the  oauae  af  action    arises  HA2>rsr 

in   one  presidency,  and  part    in   another.    That   olanse  only  hIj^jh 

applies  where  part  of  the  oanse  of  action  arises  within  the  local  Hvbbub 

original  jnrisdiction  of  the  High  Oourt,  and  part  ont  of  the  local  hadjiv 

jorisdiction,  bat  in  the  jurisdiction  of  some  Gonrt  subordinate  to  M^&HOMsiy 

the  High  Court  in  which  the  plaint  is  soaght  to  be  admitted^  Joosub; 
and  subject  to  its  general  superintendence.     [Couch,   C.J.—  ^  — ^^ 

There  are  no  words  to  that  effect  in  the  clause.]  It  is  submitted  v. 

fhat  is  the  meaning  of  the    clause.    The  admission   by    the  i^^J^ 

defendants  of  the  jurisdiction,  which  it  is  said  they  have  made  Hadjas* 

by  their  application  fbr  time  to  file  their  written  statement 
Could  not  give  the  Court  jurisdiction ;  that  depends  on  statutory 
enactment.  The  plidnt  should  have  been  taken  off  the  file,  at 
4by  rate,  w  ith  respect  to  the  defendants  residing  at  Bombay. 

Mr.  Evans  on  the  same  side. — Macpher8on,J.,  was  of  opinion 
that  the  balttnce  of  convenience  was  in  favor  of  having  the  suit 
tried  in  Bombay,  aind  yet  he  allowed  it  to  proceed  on  the  ground 
Qiat  the  principal  defendant  resides  within  the  jurisdiction.  It  is 
iabmitted  this  was  erroneous.  The  word  '*  defendant''  in  el.  12 
meitfis'  all  the  defendants  where  there  is  more  than  one ;  and,  there* 
fi)tv,  if  a  plaintiff  baaea  his  right  to  sue  in  a  High  Court  on  the  fact 
that  patties  against  whom  he  has  a  cause  of  action  carry  on  busi- 
ness within  the  jurisdiction  of  the  Court  in  which  he  wishes  to 
bring  his  suit,  it  is  not  sufficient  that  one  only  of  such  parties  ia 
within  the  jurisdiction  of  such  Court ;  but  all  the  defendants  must 
be  within  lAie  jurisdiction  ;  see  too  s.  4  of  Act  XXIII  of  1861 .  | 
[Mr.  Kennedy. -^In  Act  YIIl  of  1859,  there  is  an  interpretation  | 
danse  piroviding  that  the  ''  singular  shall  include  the  plural,''  but 
there  ii'  nothing  of  the  kind  in  the  Charter.]  The  reason  of 
the  thing  is  in  fiivo^  of  this  coxistruction  of  the  clause.  [Couch, 
GJ.-^-Otherwise  many  cases  would  be  left  unprovided  for.] 
There  is  no  reason  then  in  the  £aot  that  one  defendant  carries 
on  bosioesa  in  the  jurisdiistion  for  allowing  the  snit  to  be  tried 
her^  If  levve  to  institute  tiie  suit  has  not  been  obtained,  and 
jntiidietion  thereby  creatcfd,  leave  cannot  be  granted  after- 
wardiM*  Sftat fcA  AbdoOi  Earned  r,  Promothcmauth  Bbee  (i;. 

(1)  1  I.  J.,  N.  S.,  2i8. 
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Mr.  Xennddy,  for  the  respondent^  contended  that  the  order 
granting  leaye  to  institute  the  sait  was  not  an  appealable 
order— lAe  Justices  of  (he  Peace  v  The  Orientat  Gas 
Company  (1).  There  it  is  said  : — "  We  think  that  judgment  in 
c).  15  means  a  decision  which  affects  the  merits  of  the  question 
between  the  parties  by  determining  some  right  or  liability.  It 
may  be  either  final,  or  preliminary,  or  interlocutory,  th® 
difference  between  them  being  that  a  final  judgment  determine^ 
the  whole  cause  or  suit,  and  a  preliminary  or  interlocutory 
judgment  determines  only  a  part  of  it,  leaving  other  matters 
to  be  determined."  This  is  a  merely  preliminery  ordev 
[Couch,  O.J. — ^Is  it  not  a  final  order  by  which  prisdiction 
is  created?].  From  the  case  of  The  Jiistices  of  the  Peace  r.  The 
Oriental  Oas  Company  (2),  it  appears  to  be  an  order  to  which 
the  prorisioDS  of  s.  868  of  Act  YIII  of  1859  would  apply  ; 
in  that  case,  it  was  held  the  judgment  must  be  a  judgment 
according  to  the  meaning  of  Act  YIII  of  1859  ; — *'soma 
right  or  liability  must  be  decided  by  it.**  [Couch,  C.  J.— 
This  order  is  a  decision  on  a  right  to  bring  a  suit,  t.  e,,  the 
jurisdiction.]  It  is  then  submitted  tbat  the  discretion  of  tba 
Court  has  been  rightly  exercised  in  refusing  to  take  the  plaint 
off  the  file.  The  main  cause  of  action  is  to  set  aside  a  release,, 
the  execution  of  which  took  place  in  Calcutta,  and  it  alleged  to 
have  been  obtained  by  fraudulent  representations.  [CouCH> 
C.J. — To  show  that  you  would  have  to  prove  matters  which  took 
place  in  Bombay.  According  to  the  decisions  of  this  Court  that 
would  be  part  of  the  cause  of  action.  I  however  should  be  in* 
clined  to  agree  with  Holloway,  J.;  see  DeSouzn  v.  Goles  (3^/.] 
The  fact  that  those  representations  were  made  in  Bombay  does 
not  prevent  the  whole  cause  of  action  from  arising  in  Calcutta^ 
As  to  representations  by  an  agent,  see  The  Natiorkal  Exchange 
Company  v.  Drew  (4).  And  as  to  the  cause  of  action  arising^ 
in  Calcutta^  see  Harjiban  Das  v  Bhagwan  Das  (5),  where  it  waa 
held  that  the  whole  cause  of  action  did  not  arise  in  Q^Icutta,  but 
on  appeal  this  was  not  confirmed ;  see  also  Ltbddy  v.  Johnson  (6). 
[CoucH,  C  J. — There  the  cause  of  action  was  the  prosecution  ; 


I 


nSB.  L.R.,433;  ftt^452. 

2)  7^.,  see  p.  454. 

8}  3  Mad.  S.  a  Sep.,  384. 


(4)  2  Macq.,  tOB. 
<ft)7 


B.  L.  Ry  102 ;  on  appeal,  id,,  S8fi» 
(6)  0  B.  L;  R.,  141. 
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tliat  is  qaite  a  different  case.]  A  suit  may  be  instituted  against  ^^^^     . 

any  defendant  or  defendants  who  are  residing  in  tbe  jurisdic-  Hadjkb 

Hon— Prwii  Shook  v.    Bheehoc^  (1).  [CouCh.  CJ.— I  think  I  ^^^^^ 

should  be  boand  by  the  decisions  of  this  Coart:  see  also  Cherry  y  Hubbekb 

ThsmpMon  (2),]  Hadjeil 

It  would  be  very  inconvenient  if  the  plaint  was  now  ordered      liAOjn 
to  be  taken  off  the  file,  and  brought  in  another  Court.   A  suit       ^^^* 
IS  not  invariably  to  be  brought  in  the   most  convenient  Court.  Bonif  a  Btk 
The  suit  might  proceed  in  this  Court»  at  any   rate  against  the     (Hapjeil 
defendant  who  is  resident  in  CalcQtta,to  have  the  release  set  aside.    Uahomxo 

Hadjeb 

Mr.  Ingram  in  reply. — The  principle  laid  down  in.  The  Jtutices  ^o*^^** 
of  the  Peace  v.  ITie  Oriental  Oaa  Company  (3)  applies  to  this 
case:  the  order  appealed  from  isau  order  creating  jurisdiction 
which  did  not  exist  before.  [Cough,  G,J. — If  the  plaintiff  sued 
in  Bombay,  he  would  have  to  give  security  for  costsf  here  he 
would  not.  If  we  decide  that  the  suit  should  be  brought  in 
Bombay,  are  you  willing  to  allow  him  to  sue  without  requiring 
him  to  give  security  for  costs?]  Yes  we  are  willing  to  do  that* 

The  judgment  of  the  Court  was  delivered  by 

Couch,  O.J.  (who,  after  stating  the  facts,  continued): — 
Now,  in  considering  what  couclosioa  we  ought  to  come  to  in 
these  appeals,  we  must  look  at  the  case  as  a  whole.  Mr.  Kennedy 
who  appeared  for  the  respondent,  intimated  that,  if  he  were  not 
allowed  to  takoany  other  course,  he  would  be  glad  to  have  the  suit 
treated  as  a  suit  against  the  first  defendant  to  set  aside  the 
releiise.  Bat  that  cannot  be  allowed,  because  merely  to  set  asido 
the  releasioin  a  suit  against  the  first  defendant  would  leave  all  tho 
material  questions  to  be  decided  in  another  suit.  The  real 
object  of  the  suit  is  that  an  account  may  be  taken  of  the 
property  left  by  the  deceased,  and  the  share  of  the  plaintiff 
ascertained,  and  provision  made  for  his  receiving  it.  The  first 
defendant  might  fairly  claim  that  the  other  three  persons  who 
are  interested  in  the  property,  and  who  would  be  entitled  to  be 
heard  as  to  the  amount  of  the  plaintiff's  share,  and  to  be  present 
at  the  taking  of  the  accouutSi   should    be  parties  to  the  suit. 

(1)  3  Agra  H.  0.  Sep.,  242.  (^  h.  R.,  7  Q.  B.,  573. 

(3)  8  B.  L.  R..  43a 
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The  plaintiff  cannot  be  allowed  wben  the  case  comes  here  on.  an 
i^peal  from  the  order  of  Macphereon^  J.,  to  eay  thafc 
he  woald  prefer  to  pat  his  suit  in  another  form*  He  ffled  hie 
plaintngainst  the  foiur  defendants  and  prayed  for  ralieC  agfeunsi 
all^  and  in  the  order  by  which  he  was  at  liberty  to  bring  kis(  sait 
in  this  Court,  the  object  of  it  was  expressly  stated.  We  most 
therefore  treat  it  as  a  suit  which  has  been  brdnght  against  all 
fottr  defendants,  and  properly  brought  against  them. 

The  decision  of  this  case  depends  upon  the  con'strnction  which 
is  to  be  put  on  the  12th  clause  of  the  Charter  of  the  High  Court 
of  1865.  It  provides  that,  in  the  case  of  suits  for  land  or  im- 
tnoreable  property,  the  High  Court  shall  have  jurisdiction  when 
the  land  or  property  is  situated  irithinthelintit^of  tlie  ordinary 
original  juirisdiction  6l  the  Court,  alud  iii  all  othei"  cases  if  tlie 
cause  of  iMstion  shall  hare  atrisen  either  wholly,  or,  iti  case  the 
have  of  the  Court  shall  harre  been  first  obbuned,  in  part,  within 
inch  limits,  or^  if  the  defendant  at  the  time  of  the  commence* 
ttient  of  the  suit  shall  dwell  or  carry  on  buainesls,  or  personally 
work  for  gain  within  them. 

Here  the  cause  of  action  canmol  be  sard  to  hare  arken  Wholly 
in  Calcutta.  We  do  not  propose  to  enter  inta  what  might  b^  a 
difficult  discussion  of  the  vapous  decisiona  as  to  the  aeaaiog 
of  cause  of  action.  The  conflict  of  deoisioBs  in  the  Gonrts  itf 
England  appears  still  to  continue,  for,  in  one  of  the  latest  oasee 
on  the  subject,  t)urham  y.  Spence  (1),  the  learned  Jodges  weite 
divided  in  opinion.  Here  the  cause  of  actioil,  whatever  may  be 
the  true  meaning  of  the  expression,  cannot  be  said  to  hAve  ariseif 
wholly  in  Calcutta.  The  fraudulent  representations  which  M 
to  the  execution  of  the  release  may  have  been  madey  rtid  the 
release  may  have  been  executed  here,  but  the  cause  of  tadkion 
in  this  case  consists  of  more  than  that.  It  includes'  the  effect 
of  the  release  upon  the  plaintiff's  share  of  the  prbperty.  If 
there  had  been  no  property,  the  execution  of  the  relesso  would 
not  have  injured  the  plaintiff  in  any  way.  In  order  to  consti- 
tute a  cause  of  action,  there  must  be  an  injtiry  to  hhi!  fitom  the 
operation  of  the  release.  Then  where  did  die  releaise  take  efbdt ; 
where  was  it  operative  f   The  property  was  in  Bombay.   It 

(1)  L,  B.,  6  Ex.,  46. 
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nugU  be  Mud  Ati,  u  regftrda  the  m&veable  property^  (he  plAin* 
tifl'e  efaare  of  it  woidd  follow  him^  and  if  he  dwelt  in  Calcattft^ 
tiie  moveable  pi<opeiiy  to  whieh  he  wu  entitled  would  be  there* 
lb  wcmld  perhaps  be  a  somewhat  far-fetohed  application  of  the 
doctrine  to  hold  that  the  release  operated  in  Calcatta  in  regard 
to  &e  plaintiff's  Aare  of  the  moTeable  property.  It  certainly 
ocmld  Bot  do  so  in  regand  to  the  share  in  the  immoveable  pro* 
perty  which  apparently  formed  the  greater  portion  of  what  the 

plaintiff  claimed  to  be  entitled  to.  That  was  in  Bombay,  and 
|h|^  p^rt  of  the  canse  of  aotion  arose  there*  In  sncfa  a  case 
as  the  present,  I  think  the  qanse  of  action  in  respect  of  the 
i.mmoTeable  property  arose  in  the  place  where  the  release  took 
^Sect>  and  the  snit  comes  within  that  part  of  the  otanse  which 
provides  that  the  leave  of  the  Gonrt  mast  be  (d>tained.  I  shall 
speak  presently  of  the  other  part  of  it  which  gives  jurisdiction 
in  the  case  of  the  defendant  dwelling  or  carrying  -on  bosinesa 
within  the  limits  of  the  ordinary  original  jurisdiction. 

Again  the  snit  asks  for  an  accoant  to  be  taken.  The  proper 
place  for  taking  the  account  wonld  certainly  be  where  the 
property  is  situated,  and  as  regards  a  cause  of  action  for  not 
^cconntingi  it  may  well  be  said  also  to  arise  in  Bombay*  Further 
th^  Court  is  aeked  in  the  snit  to  appoint  a  receiver.  Without 
deeiding  tihat  whether  this  Gonrt  might  or  not  appoint  a  receiver 
of  the  property  in  Bombay,  it  would  certainly  be  a  most  incon* 
yenient  course  to  adopt.  And  I  am  not  prepared  to  say  that 
this  Clourt  Could  appoint  a  receiver  for  the  property  which  is 
within  the  jurisdiction  of  the  Bombay  Court.  All  this  shows 
that  the  plaintiff  cannot  bring  his  oase  within  the  part  of  the 
elaoae  which  says  that  the  cause  of  action  shall  have  arisen 
whoBy  within  the  jurisdiction  of  this  Court. 

Then  we  have  to  consider  what  is  the  effect  of  the  other  part 
of  the  clause :— '^  If  the  defendant  at  the  time  of  the  commence- 
ment of  the  suit  shall  dwell  or  carry  on  businessi  or  personally 
work  for  gain  within  such  limits.''  The  principal  defendant 
(I  should  rather  say  the  first  de&odant,  tor  the  other  defendants 
are  as  much  interested  in  the  result  of  the  suit  as  he  can  be),  it 
is  admitted,  carries  on  business  in  Calcutta,  and  if  it  be  sufficient 
for  one  defendant  in  the  suit  to  dwell  or  carry  on  business 
withiu  the  limits  of  the  juriadiction  of  the  Court,  the  plaintiff 
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ia  entitled  to  bring  his  suit  her&i  as  he  lias  done^  and  he  need 
not  haVe  applied  for  the  leaye  of  the  GoQrt>r     Now  the  wordsi 
if  read  literally  >  will  not  apply  to  a  case  of  several  defendants  at  alL 
They  are« — "  If  the  defendant  at  the  time  of  the  commencement 
of  the  suit  shall  dwelL"     But  that  would  not  be  a  reasonable 
constraction  by  which  the  great  number  of  suits  with  more  than 
one  deiendant  wouM  be  left  unprovided  for  j  and   so,  we  may 
and  ought  to  read  tbe  expression  *'  the  defenlant"  as  meaning 
•*  defendants."     But  then  if  we  are  to  read  it  as  for  one  purpose 
as  including  the  plural,  and  so  as   to  bring  suits  against  several 
defendants,  within  the  clause,  it  seems  to  me   but  reasonable 
that  we  should  read  it  in  the  same  way  for  the   other  purpose. 
In  fact  to  say.  that  it  is  sufficient  for  one  defendant  to  dwell  op 
carry  on  business  within  the  jurisdiction  would    be   to  insert 
something  into  this  clause  which   is  not*  there.     It  would  be 
saying  if  any  of  the  defendants    or  any  defendant  dwells  or 
carries  on  business  within  the    limits^     It  being  necessary  to 
give  to  the  word  '*  defendant"  such  a   meaning  as  to  include 
more  than  one,  for  the  purpose  of  applying  it  to  suits  where 
there  are  several  defendants,  I  think  we   ought  also   to   hold 
that  the  dwelling  or  carrying  on   business  must  be  of  all  the 
defendants.     The  expression  is  used  not  as  indicating  an  indivi- 
dual  defendant  in  a  suit,  but  the  party  to  the  suit  defendant, 
which  may  be  one  person  or  several.     This  mode  of  construc- 
tion has   been  adopted  by  the  Courts  in  England  npon  the 
Btatute  9  and  10  Vict.,  o.  95,  s.  128,  which  uses  similar  words^ 
and  provides  for  the  concurrent    jurisdiction    of  the   superior 
Courts  with  the  County  Courts  where  the  plaintiff  dwells  more 
than  20  miles  from  the  defendant)  or  where  the  cause  of  action 
did  not  arise  wholly,  or  in  some  material  point,  within  the  juris- 
diction of  the   Court    within   whioh    the    defendant  dwells  or 
carries  on  his  business  at  the  time  of  the  action  brought.     Upon 
that  section  it  has  been  held    that    defendant  means  all    the 

• 

defendants  ia  tbe  suit,  hiclcie  v.  Salamo  (1)  was  a  case  on 
the  construction  of  the  word  '*  plaintiff,^ ^  but  in  it  the  previous 
oases  of  Parry  v.  Davies  (2)  and  Doyle  v.  Lawrence  (3)  were 
recognised  as  authorities.    Piatt,  B.,  who  gave  the  judgment, 


(1)  8  Bx.,  99. 


(3)  2  L.  M.  &  p..  368. 


<2)  1  L.  M.  &  P.,  379 . 
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adopted  Lord  Granworth's  decision  in  Farry  v.  Daviea  (1),  and  HiD»a 
held  that  the  residence  of  one  of  the  defendants  more  than^20     v^ojln 

miles  from  the  plaintiff^  made  that  case  one  of  concurrent  juris-  Hubbbsb 

diction  within  the  same  section*    The  same  principle  must  apply  HAnna 

to  a  plurality  of  plaintiffs/'    There  the  question  was  whether  V^sombd 

the    plaintiff  dwelt  more  than  20    miles  from  the  defendant^  Joosusr 

because  by  the  words  of  the  Statute,  if  he  did,  the  superior  ]Io^]J7btk 
Court  had  jurisdiction,  and  the  Court  held  that,  if  one  of  the        v* 

pbuntifib  lived  more  than  20  miles  from  the  defendant,  there  was  i^^^^ 

concurrent-  jurisdiction.  Hadjib 

JoCSUB* 

The  result  then  of  a  consideration  of  the  clause  in  the  Charter  I 
is  that  this  was  a  case  in  which  it  yms  necessary  that  the  leave  of  i 
the  Court  should  be  obtained  to  bring  the  suit  in  Calcutta. 

It  was  held  by    the  High  Court   at  Madras  in  DeSowsa  ▼. 
Coles  (2)  that  an  order  made  under  this  clause  of  the  Charter 
was  subject  to  appeal.    We  may  not  agree  in  all  the  reasons 
whi(di  the  learned  Judges  of  that  Court  gave  for  their  decision, 
but  we  do  agree  in  the  conclusion  that  this  is  an  appealable 
order.    It  is  of  great  importance  to  the  parties.    It  is  not  a 
mere  formal  order,  or  an  order  merely  regulating  the  fprocedure 
in  the  suit,  but  one  that  has  the  effect  of  giving  a  jurisdiction  l 
to  the  Court  which  it  otherwise  would  not  have.    And  it  may  i 
fairly  be  said  todetwmtne  some  right  between  them,  !;•«.,  the 
right  to  sue  in  a  particular  Court,  and  to  compel  the  defendants 
who  are  not  within  ^  jurisdiction  to  come  in  and  defend  the 
suit,  or  if  they  do  not,  to  make  them  liable  to  have  a  decree 
passed  against  them  in  their  absence. 

Where  the  order  of  the  learned  Judge  is  founded  upon  matters 
within  Us  discretion,  the  Court  on  appeal  would  be  rdaotant 
to  reverse  his  order.  And  there  might  be  cases  where  the 
decispn  was  founded  so  entirely  on  a  matter  within  his  discre- 
tioQ   that    we    should    not    do    so.    Here    Macpherson,   J. 

i^pears  to  hav^  proceeded  not  so  much  in  the  exercise  of  any 
discretion  which  he  considered  he  had^  but  rather  to  have 
thought  that  he  was  bound  by  law,  and  to  have  decided  more 
on  legal  grounds  than  according  to  his  discretion.    His  judg- 

(1)  1 L.  M.  &  p.,  879.  (S)  S  Mad.  H.  C.  Bep.»  884. 
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1B74       ment  shows  tliat  in  his  opinion  it  would  be  more  convenient  that 
BADnm     the  mit  shonld  be  tried  in  the  Bombay  Goart«    There  is^  how* 
Hadjh     ^^^>  *  difficulty  which  might  have  arieen  in  the   suit  being 
HvBinB    brought  in  the  High  Court  at    Bombay.    The  pkuatiff  is  not 
Haojm     residing  within  the  jurisdiction  of  that  Court»  and  if  he   bad 
^11^^    brought  the  suit  there,  the  defendants  might  hare  applied  to'tiie 
JootTB.     Court  to  compel  him  to  give  security  for  costs.    The  suit  may 
BonMA  Bn  have  been  brought  here  to  avoid  bis  being  placed  in  that  position* 
^«         This  being  a  possible  hardship  on  the  plaintiff,  we  thought  we 
If  AioMBD    ought  to  enquire  whether  the  defendauts,  in  case  a  suit  was 
JoMf?     brought  in  the  High  Court  at  Bombay,  would  undertake  not 
to  ask  for  security  for  costs,  and  Mr.  Ingram,  who  appeared  for 
them,  at  once  said  they  were  W||ling  to  undertake  not  to  ask  for 
eecurity •    That  being  tiie  case,  it  seems  to  us  thnt  all  the  oircum* 

atanees  show  that  this  is  a  suit  which  ought  to  be  brought  in 
the  High  Gourtat  Bombay,  and  not  in  this  Court.    This  Court* 
the  whole  case  being  before  it^  and  exercising  the  powers  which 
it  has  of  deciding  whether  it  is  fit  that  the  suit  should  be  brought 
here  or  not,  decides  that  it  ought  not  to  be  brought  here,  and 
.    that  leave  to  do  so  ought  not  to  be  given.    We  therefore  reverse 
^    the  order  by  which  the  leave  has  been  granted,  and  Hbe  orders 
dismissing  the  applications  by  the  appellants  to  take  the  plaint 
off  the  file,  and  we  direct  that  the  plaint  foe  taken  off  the  file. 
But  before  the  order  of  this  Court  is  drawn  up,  we  musi  secure 
the  plaintiff  by  requiring  that  the  solicitors  for  the  defendants 
give  an  undertaking  on  their  behalf,  not  to  ask  for  security  for 
costs  if  the  plaintiff  should  bring  a  suit  against  those  defendants 
in  the  High  Court  at  Bombay  substantiiJly  for  the  same  purpose 
as  the  present  suit  is  brought  for. 

We  think  that  the  parties  should  bear  their  own  costs  both  of 

this  appeal   and   of  the   proceedings   before   Macpherson,    J. 

The  costs  will  be  taxed  as  between   attorney  and  client  on 
scale  No»  2. 

Appeal  allowed^ 

Attorneys  for  the  appellants  :  Messrs.  Gray,  Sen,  and  Farr, 
Attoroey  for  the  respondent :  Mr.  Cavnell. 
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Btfwt  Bvt  Riekaitd  Oauch,  Et.,OhirfJusHe$,  Mr.  JutHce  L.  8.  Jao&ioii,  and        1974 

Mr,  JiM^iM  Ponfi^ev.  Jany.  14  4b 

HUBDEO  NAEAIN  SAHU  (Pitbcbasib  in  Exicotzov)  v.  GEIDHABI 

SINGH    (JvDOliSST-DBBXOBj.* 

Appeal  to  Privy  OowieU'^LetUrePaimU,  1865,  cL  Z9~^0rder  tnade  an  Appeal 
—Order  made  under  24^  S5  Viet.,  c  104, 1. 1&— Safe  %n  Etieeutiat^^ 
Oonfirmatian—Aei  VIU  of  1%S»,  t.  269l 

Certain  property  having  been  sold  in  ezeontion  of  a  decree,  the  judgment* 
debtor  applied  to  have  the  eale  set  aside.  Thia  application  was  rejected ; 
but  a  view  of  the  order  rejecting  it  was  subsequently  granted*  and  the 
sale  set  aside  ;  and  an  application  by  the  anctien-purchaser  for  the  can. 
oelment  of  the  order  setting  aside  the  sale  was  refused.  Thereapon  the, 
poxchaser  applied  by  petition  to  the  High  Oonrt  praying  that  the  order 
made  on  review  might  be  reversed.  In  hia  petition  he  snbmitted  that 
*'  the  sale  ought  to  have  been  confinned"  when  the  application  of  the  judg- 
ment-debtor to  have  it  setaside  was  first  rejected,  but  the  petition  did  not 
contain  a  formal  prayer  for  confirmation  of  the  sale^  A  rule,  however^ 
was  granted  callmg  on  the  judgment-debtor  to  show  cause  why  the  ox^r 
reversing  the  sale  should  not  be  set  aside  and  the  sale  confirmed,  which 
rale,  after  argument,  was  made  absolute.  The  judgment-debtor  having 
obtained  leave  to  appeal  to  the  Privy  Council  from  the  order  making  the 
rule  absolute,  the  purchaser  objected  that  such  order  was  not  appealable 
under  cL  39  of  the  Letters  Patent|  1865,  on  the  ground  that  it  was  not 
an  order  **  made  on  appeal.** 

SMf  that  as  the  purchaser  had  obtained  a  rule  calling  on  the  judgment 
debtor  to  show  cause  why  the  sale-should  not  be  confirmed,and  had  allowed' 
that  rule  to  be  made  absolute,  he  could  not  contend  that  the  order  making 
the  rule  absolute  was  not  an  order  made  on  appeal. 

i?0m526.— Orders  made  by  the  High  Oonrt  under  s.  15  of  24  d;  25  Yicf^ 
c  101,  are  subject  to  appeal  to  the  Privy  ConnciL 

Raja  8yud  Enaet  Eoeeein  v.  Eomi  EauehmkJehan  (I)  distinguished. 
Appul  from  an  order  of  Markby^  J.^  dated  tlie  14th  Aagost 
1873^  admitthig  an  appeal  to  Her  Majesty  ia  Council  from  aa 

*  Appeal  under  d.  15  of  the  Letters  Patent  of'  1865,  a«dnst  the  decrae 
of  Karkbv,  J.,  made  on  the  1 4th  of  August  1873,  in  BuleXYo.  171  of  1873, 
ccimectea  with  Privy  Council  Appeal  ao.  12  of  1873. 

(1)1  B.L.B^F.B.,L 
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1874       order  made  by    a  Division  Bench  (Kemp  and  Pontif6x)>  JJ.) 

HuRDBo    0^  *Jio  11^^  March  1873. 
Naaain  8ahu     r^Q  appeal  arose  o^t  of  the  following  proceedings  : — 

OuBHABi        Jq  ezecntion  of  a  decree  obtained  against  the  present  respond- 
ent Gridhari  Singh,  his  property  was  sold  on  the  9th  September 
1872  and  purchased  by  the  appellant  Hurdeo  Narain  Sahu.    An 
application  by  Gridhari  to  the  Subordinate  Jadge  of  Bhagnlporo 
•  to   have  the   sale    set  aside    on  the   ground   of   irregularity 

and  inadequacy  of  price  was  rejected  on  the  1st  October 
1872.  No  order^  howe  ver«  confinning  the  sale  was  then  made ; 
and  on  the  4th  November  1872,  the  Subordinate  Judge  admitted 
a  petition  from  Gridhari  applying  for  a  review  of  the  order  of 
the  Ist  October^  and  stating  that  he  had  brought  within  the 
amount  due  under  the  decree  with  interest.  Upon  this^  and 
without  further  enquiry^  the  Subordinate  Judge  ordered  that  the 
amouuti  if  really  brought^  should  be  deposited^  and  on  the  9th  of 
November^  in  the  absence  of  Hurdeo  Narain^  and  without  notice 
to  him,  he  ordered  the  sale  to  be  set  aside.  Thereupon,  on  the 
11th  November,  1872,  Hurdeo  Narain  presented  a  petition  to  the 
Subordinate  Judge,  in  which  be  contended  that  the  order  of  the 
9th  November  1872  setting  aside  the  sale  was  erroneous  and 
without  jarisdiction.  This  petition  was  rejected,  and  Hurdeo 
then  applied  to  the  High  Court  on  the  23rd  November  1872  to 
set  aside  the  order  of  the  9th  November,  the  following  being  the 
grounds  raised  in  his  petition  :— 

•'  1«<.— That,  under  s.  257  of  the  Civil  Procedure  Code,  the 
sale  ought  to  have  been  confirmed  when,  on  the  1st  October  1872, 
the  Subordinate  Judge  rejected  the  petition  of  the  judgment- 
debtor  to  set  aside  the  sale  ;  that  the  right  of  the  petitioner  to 
have  the  sale  confirmed  became  absolute,  subject  only  to  an 
appeal  to  the  High  Court.  The  Subordinate  Judge,  therefore^ 
acted  without  jurisdiction  in  entertaining  an  application  of 
review  of  the  order  disallowing  the  objections  to  the  sale. 

''  2nd. — ^That  the  order  of  the  Snbordinate  Judge,  dated  the  Ist 
October  1872,  rejecting  the  judgment-debtor's  objections  to  the 
sale,  not  being  a  decree,  the  provisions  of  a.  376  of  Act  YIII  of 
1859  do  not  apply,  and  the  Subordinate  Judge  had  no  jurisdie* 
tion  to  entertain  the  application  for  review. 


Singh. 
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"  8f A— Thafr  if,  for  argument's  sake,  it  be  conceded  that  the       ^^^^ 
Sobordinate  Judge  had  jurisdiotion  to  entertain  the  application      Burpeo 
for  review,  still  the  order  that  was  passed  for  setting  aside  the  ^^**' J  ^^=' 
sale  was  without  jnrisdicti<m.  inasmuch  as  no  notice  was  issued     Gbidhj^u 
to  flia  petitioner,  and  the  procedure  prescribed  by  Ch.    xi   of 
Act  Vin  of  1859  had  not  been  carried  out. 

'^  4£&.— That  there  is  no  oTidence  in  the  case  that  the  property 
was  sold  at  an  under- valuation  ;  and  that^  without  evidence  of 
material  injury  to  the  judgment-debtor,  the  Subordinate  Judge 
had  no  jurisdiction  to  set  s&ide  the  sale  merely  in  consequence  of 
some  alleged  irregularity  in  publishing  and  conducting  the  sale/! 

The  petition  set  out  the  facts  of  the  case  and  asked  that  the 
order  of  9th  November  might  be  set  aside,  but  did  not  conclude 
with  any  formal  prayer  that  the  sale  should  be  confirmed.  The 
learned  Judges,  however,  of  the  Division  Bench,  to  which  the 
application  was  made  (Kemp  and  Glover,  JJ ),  granted  a  rule  on 
the  14th  December  1 872  call  ing  upon  Gridbari  Singh  ^'  to  show 
cause  why  the  order  of  the  Subordinate  Judge,  dated  the  9th  of 
November  1872,  reversing  the  sale  held  on  the  9th  of  September 
1872,  should  not  be  set  aside  and  the  said  sale  confirmed/' 

The  rule  came  on  for  argument  on  the  1 1th  March  1873, 
before  Kemp  and  Pontifex,  JJ.,  who  directed  that  the  order 
of  the  Subordinate  Judge  setting  aside  the  sale  should  be 
reversed  and  the  sale  confirmed  ;  the  learned  Judges  expressed 
an  opinion  that  'Mt  was  the  duty  of  the  Subordinate  Judge, 
when  he  rejected  the  application  and  overruled  the  objections 
of  the  debtor,  to  pass  an  order  confirming  the  sale  which  had 
become  absolute,  and  to  grant  a  certificate  to  the  auction-pur- 
chaser under  s.  259."  From  this  order  Harkby^  J,,  on  the  14th 
August  1873,  gave  the  judfl^ment-debtor,  Gridhari  Singh,  leave 
to  appeal  to  Her  Majesty  in  Council,  and  the  purchaser,  Hur- 
deo  Narain,  thereupon  preferred  the  present  appeal  on  the 
ground  that  the  order  of  the  11th  March  was  not  subject  to  an 
appeal  to  Her  Majesty  in  Council. 

The  Advocate-Oeneral,  offg.  (Mr.  PauTj  for  the  appellant.— 
The  order  of  the  11th  March  confirming  the  sale  was  not  *'made 
on  appeal,''  but  upon  an  application  under  cl.  15  of  the  Letters 
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1874        Phtent>  1865,  and  thepofopo  is  not  one  in  respect  of  wbidi  d.  Z9 
HoKDvu    ofi  the  Letters  Patent,  1666,  gave  an  appeal  Uy  Her  Majesty  ivt 
Haiaih  BiiuOotinciL    The  order  objected  te  by  the  appeUant  ms  one  set- 
GaipRABi    ^Dg  Mide  a  sale  in eaeontion ;  snchOrdev  is  final ;  see s. 267,  Act 
fiiNoik.     Ylll  of  18694    la  Nasimddin  Khan  ▼.   Indronurayan  ^CJurw^ 
dhry  (1)  a  Fall  Bench  held  iktkt   the  word  '*  final "  in  b.  878 
meant  final  as  to*  appe  als  though  not  as  to  reviews.    The  appel- 
lant did  not  pray  for  the  confirmation  of  the  sale.     [GoucH^  C.J: 
—He  took  a  rale  calling  on  the  jadgmeot-debtov  to  show  cansa 
why  the  sale  shonld  not  be  confirmed.]     It  does  not  follow  that 
that  meant  '^  be  confirmed  by  the  High  Conrtv^'    [PoNTnosz,  J*. 
—The  terms  of  the  rale  were  certainly  calculated  to  mislead  the 
jpdgment-debtoi.]     However  that  may  be,  the  order  oonfirminn^ 
the  sale  was  ia  no  sense  ''made  on  appeal."    See  Baj,a  Syni 
Enaat  Ho^sein  v.  Rani  BatuKwi  Jehan  {2J  ^ 

Baboo  MoKesh  Chunier  Cliowdhr  y  for  the  respondent.— If  the 
appellant  had  adopted  the  proper  course  instead  of  taking  the 
rule  iaits  present  form,,  the  order  of  the  High  Court  would  have 
been  merely  to  set  aside  the  order  reversing  the  sale.  The  case 
would  thea  have  been  remanded,  and  if  upon  such  remand  the 
original  Court  had  confirmed  the  sale,  the  judgment-debtor, 
might  have  appealed  to  the  High  Court  and  would  have  been 
entitled  to  appeal  from  its  order,  if  against  him,  and  he  has  not 
lost  this  right  merely  because,  in  order  to.  avo  id  circuity  and 
expense,  he  waived  the  objpctioa  to  the  rale  as  it  stood.  But 
secondly,,  it  is  submitted  that  the  order  making  the  rule 
absolute  was  practically  an  order  made  on  appeat  The  terma 
of  s.  9  of  24  and  26  Vict.,  c.  104,  show  that  the  High  Court 
possesses  only  two  kinds  of  jurisdiction— original  and  appellate, 
and  this  also  appears  from,  the  clauses  of  the  Letters  Patent  of 
1866,  which  refer  to  the  civil  jurisdiction  of  the  High  Coort.. 
7  his  order  was  not  madia  in  exercise  of  original  jurisdiction,  and 
must  therefore  havebeenmadein  exercise  of  appellate  jurisdiction. 

The  Advoeate^Owierai  in  reply .«— 24  and   26  YioL,  c.  104^  s»  9, 
confers  on  the  High  Courts  not  merely  such  jurisdiction  as  is 

0)  B.  L.  Bn  Sap.  YoL,  8$7..  (2)  1 B.  L.  B,  F.  B.,  1, 
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granted  by  the  Letters  Patent^    but  also '' all  jarisdiotioB  mJL       ^^^ 
eveiy  power  and  aathority  whaleoever  in  any  manner  vested  in      hobobo 

any  of  the  Courts"  abolished  by  ike  Act  save  as  by  the  Letters  ^^^'l  ^^^ 
Patent  might  be  otherwise   direoted.     Many   orders  are  made    ^^i>babz 
noder  e.  15  of  that  Statute  which  «re  net  made  ^n  appeal. 

"Cur.  adv.  vuK. 
The  judgment  of  tfae<2oart  was  dcflrvered  by. 

CoccB^  C.  J.— >(who,   after  stating   the  facts^    continued)  :—- 
The  case  came  before  the  learned   Judges,  apparently    under 
the  power,    which  it  has   been  considered  is  given    to  the  High 
Court  by  the  I5th  section  of  the    High  Courts  Act,  to  annul  or 
reverse  the  decision  of  XDourts   subject  to   its   appellate  jaris- 
diction    where  the   Court  considers  that  there  is  a  want  of  juris- 
diction, or 'the  jurisdiction  has   been   ei^ceeded*    If  the  Courts 
when  it  made  the  order  of  ihe  11th  of  March,  had  simply  exer^* 
cteed   trhe  power  cff  annoiUng  or  reversing    the  order  o{   the 
Sttbordinate  Judge^  the  case  would  have  gone   back  to  him,  and 
it  would  f oHow,  from  the  decision  of  this  Conrt,  that  he  would 
have  confirmed  '£he  sale*    His  order    confirming  the  sale  would 
havelieen  subjecft   to  an  appeal  to  this  Court,    and  the  order  of 
this  Court,  assuming  that  the  subject-mtktter  was  of  the  appeaU 
Me  value,   wotild   have   been    subject    to   an  appeal  to  Her 
Hajesty   in  Council.    Instead   of  this  course  being  adopted,  the 
present  appellant  took  a  rule  calling  upon  the  opposite  party,  to 
ikovr  cause  why  not  only  the  order  of  the  Subordinate   Jndge 
should  be  reversed^but  why  the  sale  should  not  be  confirmed,  and 
allowed  that  rule  to  be  made  absolute.    In  fact,    the  position 
which  he  takes  is,  that  while  he  seeks  to  have  the  benefit  of  the 
order  of  this  Court   confirming  the  sale,  hd    contends  that  there 
can  be  no  appeal   to    Her  Majesty  in    Council  from  it,    as  it 
Was  not  made  by  the  High  Court  on  appeal  within  the  meaning 
of  the  clause  in  the  Charter  which    gives  this  appeal*    I  think 
that  having  as  it  were  asked  the  Court    to  make    the  order  com- 
firming  the  sale,  he   cannot  now  be  allowed  to  say  that  it  was  not 
an   order  made   on  appeal  by   this  Conrt ;  it  was   only  by  this 
Court  acting  as  on  an  appeal  to  it   that  such  an  order  could  bo 
made.    By  the  appellant's  own  act  and  consent  a  procedure  has 
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^^^^      been  adopted  in  which  this   Court  has,    aa  a  Court  of  Appeal, 

HoKDKo     confirmed  the  sale  without  the  intermediate  step  being  taken  of 

l^ABAiNaABu  sending  thecase  backi;othe]Snbordinate  Judge,  by  whom  the  stflo 

ORfDHAsi    would  have  been  confirmed,  and  then  there  might  have  been  an 

^^^^^'     appeal  to  this  Court.    I  think  under  those  circumstances  it  is  not 

open  to  tbe  appellant  to  contend  that  this  is  an  order  which  was 

not  made  on  appeal,  and  therefore  does  not  come  within  the  39th 

•  clause  of  the  Charter* 

Although  it  may  not  be  necessary  in  this  case  to  decide  the 
genend  question  whether  orders  made  by  the  High  Court  in  the 
exercise  of  the  supposed  power  which  is  conferred  upon  it  by  the 
15th  section  of  the  High  Courts  Act  are  subject  to  appeal  to  the 
Queen  in  Council,  I  am  prepared  to  say  that  I  think  they  do 
come  within  the  89th  clause,  I  mean  that  if  they  are  not  strictly 
within  the  words,  they  are  within  the  intention  of  it.  This 
Court  is  asked,  under  the  power  which  it  is  supposed  tohavB.ti^ 
reverse  or  annul  a  decision  of  a  Court  subordinate  to  it  on 
acoount  of  a  defect  in  law,  a  want  or  an  excess  of  jurisdiction. 
In  some  oases  the  Court  has  gone  beyond  this  in  the  sprounds 
upon  which  it  has  acted.  It  is  true  that  the  case  does  not  come 
before  the  Court  in  the  form  of  an  appea  1,  either  regul^  or 
special,  but  the  effect  of  what  is  done  by  the  Court  in  cases  of 
this  description  is  the  same  as  if  the  order  bad  been  reversed  on 
an  appeal.  If  the  Court  is  to  exercise  this  power  under  tbo 
15th  section  of  the  High  Courts  Act,  I  think  the  words  of  the 
S9th  ola&se  in  the  Charter  should  be  construed  liberally,  and  so 
as  to  give  the  person  against  whom  the  decision  of  the  High 
Court  is  a  right  of  appeal  to  Her  Majesty  in  Council,  provided 
of  course  that  the  subject-matter  is  of  sufficient  value«  The 
words  are  "from  any  final  judgment,  decree  or  order  of  the  said 
High  Court  of  Judicature  at  Fort  William  in  Bengal  made  on 
appeal.'^  If  we  look  at  the  substance,  the  real  result  of  the 
providing,  the  effect  which  it  has,  I  think  it  might  be  con- 
sidered within  the  intention  of  these  words.  This  opinion  doea 
not  so  far  as  our  decision  in  this  case  goes^  conflict  with  the 
decision  of  the  Full  Bench  in  Baja  Synd  Enaei  H<mein  v. 
Bani   Boushwh  Jehan    (1}«    There   the  order   was  made  on  an 

fl)lB.L.  B.,F.B.,  1. 
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application  for  a  review.    Whether  that  decision   be  a  sound       ^874 
one    or  not^  and   whether  it  would  be  upheld  by  the  Judicial      Hubobo 
Committee  of  the  Privy  Council,  it  is  not  necessary   now  to^^*^!^^"^ 
consider'    The  present  case  is  of  a  different  description  ;  and  for   Gsidhari 
the  reasons  which  I  have  given,  I  think  that  orders  made  by  the 
Court    under   s.   15   of  the  Act   of  Parliament  ought  to  be 
subject  to  appeal  to  Her  Majesty  in  Council.    The  result  there- 
fore is  that  we  dismiss  the  present  appeal  with  costs.  * 
.  Jackson,  J.,  who  is  not  able  to  be  present  to  day,  concurs  in 

this  judgment. 

Appeal  dismissed. 


ORIGINAL  CIVIL. 


Before  Mr,  JuaHca  Pontifex.  1874 

March^  Sf  21. 

B.  L.  GASPER  (FiL8«LT  OALLKD  GONSALVES)  v.  W-  G0NSALVE8.        -~ 

Jlfa£r»oi(mwi2  BmH — SfUt  for  a  DedarcUory  Decree  ^uritdieUon — IncUan 
Divorce  Act  {IV  •f  1869),  ««.  4  ^  iS—Act   YllI  of  1869,  a.  16— /«»«ltd 

Mntriage, 

The  High  Goart  OADnot  entertain  a  suit  of  a  matrimonial  nainre  otherwiso 
than  as  provided  by  the  Indian  Divorce  Act ;  and  therefore  has  no  jnriadiction 
to  make  a  decree  of  nnllity  on  the  g^ronnd  that  the  marriage  was  invalid. 

Sem^I^. — A  marriage  celebrated  in  aooordance  with  the  law  of  the  domicile 
of  the  parties  may  be  valid,  although  it  wonld  be  invalid  by  the  law  of  tho 
place  where  the  marriage  was  celebrated. 

Tms  was  a  suit  for  a  declaratory  decree  that  the  plaintiff  was 
tk  feme  sole,  and  not  the  wife  of  the  defendant,  and  for  aninjanc- 
tion  that  the  defendant  might  be  restrained  from  asserting  that 
she  was  his  wife,  and  from  attempting  to  enforce  as  against  her 
any  right  as  her  hnsband.  The  facts  of  the  case  were  as 
f oUows : — 1^^  plaintiff^  an  infant  of  the  age  of  18  years,  was,  on 
the  14th  May  1855,  residing  in  Calcutta,  where  her  mother*  her 

only  parent  then  alive,  was  domiciled.    It   was   not   proved 
whether  the  plaintifE  was  a  Protestant  or  a  Roman    Catholic. 

On  the  samo  date  the  defendant  Qonsalves  was  also  living  in 

17 
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^_   ^^ Calcutta,  and  the  plaintiff  alleged,  but  it  was  not  proved,  that  he 

Gaspks      was  a  minor  and  a  Roman  Catholic.     The  plaintifE  deposed  that 

•GoAfALvifc  *'^®  defendant  had  before  the  14th  of  May  1855  more  than  once 
proposed  marriage  to  her,  but  that  her  mother  was  against  it^  It 
was  further  proved  that  on  the  14th  May  1855,  the  plaintiff  and 
defendant  went  from  Calcutta  to  Chandernagore,  and  that  a 
religious  ceremony  of  marriage  between  the  plaintiff  and 
defendant  was  solemnised  in  the  Boman  Catholic  Cathedral  at 
Chandemagore  by  a  Boman  Catholic  priest.    A  certificate  o{ 

Buch  marriage  signed  by  the  priest  and  attested   by  two  wit- 
nesses was  entered  in  the  Register  of  the  Church  at  Chander- 
nagore,  and  a  certified  copy  of  such  entry  was  produced,  which 
ran  as  follows  : — '^  I,  the  undersigned,  certify  that  Mr.  William 
'Gonsalves,  aged  20  years^  has  -been  viarried  to  Miss  Emeline 
Letitia  Gasper,  aged  18  years,>on  the  14th  Miiy  1855.    She,  being 
•  a  Protestant,  promised  on  oath  to  briog  up  the  children  their 
-marriage  may  be  blessed  with  in  the  Catholic  religion  in  the 
.prebence  of  two   witnesses,  Mr.  David   John  Martin  -and  Mr-, 
Richard  Burnham,  who  signed  ¥rith  ua.^^ 

One  of  the  attesting  witoesses  David  Martin  was  a  cousin  o^ 

^the  plaintiff,  and  had  since  died.  The  other  attesting  witness 
Kichard  Burnham  was  examined,  and  he  said  he  was  thirty-two 

.years  old  at  the  time  of  the  marriage ;  he  and  the  plaintiff  both 
deposed  that  no  civil  ofiBicer  was  present  at  the  marriii^e,  and 
that  no  notices  were  given  in  aocordanoe  with  the  requirements 

^  of  the  French  law*  Charles  Martin,  a  brother  of  the  plaintiff's 
mothen  also  stated  that  the  morning   after  the  marriage   the 

^plaintiff's  mother  told  him  that  she  had  not^on&ented  to  the 
marriage.  Immediately  after  the  marriage  the  plaintiff  a^d 
defendant  retTjuroed  to  Calcutta^  and  from  Uiat  time  untii 
1867  lived  together  as  man  and  wifei  and  it   appeared  that 

four  children  were  born  of  their  union,  all  of  whom  died  infants* 
gi^Ge  1867,  the  .pasties  had  lived  separate  irom  one  «nother,  a^d 
the  plaintiff  had  scipported  herself  by  her  own  exercions.  Tb^ 
plaintiff  deposed  that  she  first  became  aware  of  the  aJlqged 
mvalidity  of  the  marriage  very  shortly  before  filing  the  plaint 
in  this  suit,  that  the  defendant  had  no  employment  and  had 
ftaken  to  intemperate  habits^  and  that  he  now  sought  to  live  upon 
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her  earnings  derived  from  her   business  as  a    milliner,   which        ^^^^ ^ 

business  she  had  estaUished  alone  and  without  any  aid  or  assist-      Ga8pg&. 
.  anoe  from  the  defendant.  GoNsiiLvEs 

The  suit  was  undefended. 

Mr.    Kennedy^   for   the  plaintiff,   contended   that    she  was 
entitled  to  a  decree  under  s.  15  of  Act  VIII  of  1859.    It  is  in 
the  discretion  of  the  Court  to  grant  a  merely  declaratory  decree^        • 
but    here  more  than  that  is  asked,  for,  t;«s.,  an  injunction    to 
restrain  the  defendant  from  aasertinghis  rights  as  a  husband. 
[PoNTiFBX,  J,r— Dees  not  that  section  only  refer  to  rights  of 
properly,  not  of  status  ?]    There  is  no  provision  in  the  Indian 
Divorce    Act  f of   a    decree  '  for   nullity    of  marriage   on  the  • 
ground  that  the  marriage   ia  invalid  :  if  this  suit  will  not  lie/^the 
plaintiff  has  no  temedy*.   The  decree  would  not  be  a>  judgment 
in,TBm»  but  only  declare  the  status  as  between  the  plaintiff  and  • 
defendant;  see  The  Duchess  of  King^^^Q»AQ{\).    As  a  Court 
«f  Equity,  this  Court  can  grant  relief  in  this  suit.    The  defendant 
elaims  rights  against  the  plaintiff  to  her  injury.     A^  Court  of 
Equity  will  grant  relief  where  injury,  as  trespass,  is  threatened  ; 
Bee  Stanford  v.  Hurlstone  (2).     Oh  the  question  of  the  inval*^ 
idity  of  the  marriage,  the  following  cases  were  cited  : — Scrim" 
ekire  v.  Serimshire  ,(3),   Middleton  v.  Janverin   (4),  Lacon  v. 
ESggins  (&),  and  Kent  v.  Bwgees  (6>. 

Cwt.  adv.  vult. 

PONtiFEX,    S.    (after    stating   the   facts   |as    above,     conii-- 
nued)  I—The  defendant  has  not  appeared  at  the  hearing,  and, 
therefore,  I  am  under  the  disadvantage   of  not  having   heard 
any  argument  indefence  of  the  marriage. 

The  plaintifPs  Counsel  claimed  a  declaratory  decree  under 
&  15,  Act  Viri  of  1859:  This  suit,  however,  is  clearly  a  matri- 
monial suit.  It  would,  in  my  opinion,,  be  most  nnadvisable 
for  me,  sitting  as    a  Cdurt  of  first  instance,  to  make  i^y  decree 

(1)  2  Sm*  L.  C,  6th  ed.,  (179.  (4)  2  Hagg.  Cons.,  437; 

(2;  L.  E.,  9  Oh.,  116.  (5)  3  Starkie,  178. 

^)  2  H»gg,  UotiSr,  39&f  (O^USilfi.,  ^U 
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^^'^^       distnrbiDg  this  marriage,  unless  I  was  very  clearly  conyinced  ^ 
Oabpeb      that   the   Court  had  jurisdiction  to    do  so.    But  I  am  more 
GonbIlveb.  ^^^^  doubtful  whether  this  Court  has  jurisdiction  to  entertain 
this  suit  under  the  law  as  it  now  stands.    The  Indian  Divorce 
Act  (lY  of  1869)  by  s.  4  enacts  that  the  matrimonial  jurisdic- 
tion  of  this  Court  shall  be  exercised  subject  to  the  provisions  in 
that  Act  contained,  and  not  otherwise.    Now  that  section,  I  am 
•  of  opinion,  takes  away  all  matrimonial  jurisdiction  from  this 

Court  other  than  what  is  to  be  found  in  the  four  comers  of  the 
Act.  S.  18  enacts  in  general  terms  .that ''  any  husband  or  wife 
may  present  a  petition  to  the  Court,  praying  that  bis  or  her 
marriage  may  be  declared  null  and  void.^'  But  s.  19  enacts 
that  the  decree  on  such  petition  ''may  be  made''  on  any  one  of 
four  grounds  which  are  stated  in  that  section.  None  of  the  four 
grounds  there  stated  includes  the  ground  on  which  the  plaintiff 
seeks  to  rest  the  decree  she  asks  for  in  the  present  suit.  If  s.  4 
did  not  stand  in  the  way,  it  might  perhaps  be  argued  that  the 
language  of  s.  18  did  not  necessarily  exclude  the  Court 
from  making  a  decree  on  any  other  sufficient  ground  than  those 
mentioned  in  that  section.  I  do  not  think  it  can  be  so  argued 
when  s.  4  has  expressly  confined  the  matrimonial  jurisdiction  of 
the  Court  to  the  provisions  in  the  Act  contained.  It  further 
seems  to  me  that  the  (exception  contained  in  the  last  clause  of 
B.  19,  preserving  the  jurisdiction  of  the  Conrt  in  oases  of  force 
or  fraud,  shows  that  the  Legislature  intended  that  the  four 
grounds  mentioned  in  s.  19  should  be  exhaustiye,  and  should 
not  be  construed  as  being  by  way  of  example  only.  On  the 
groundi  therefore,  that  the  Court  has  no  jurisdiction  to  entertain 
this  suit,  I  feel  bound  to  make  a  decree  dismissing  it. 

la  this  view  of  the  case  it  is  not  necessary  for  me  to  express 
any  opinion  on  the  validity  or  invalidity  of  the  marriage.    But 

■ 

although  I  express  no  considered  opinion  upop  that  question,' it 
may  perhaps  be  as  well  to  point  out  that  in  the  English  cases 
which  were  cited — Scrimshire  v.  Scrimshire  (1)  and  Kent  v. 
Burgess  (2)-*the  marriages  were  invalid  according  to  the  law  of 
the  domicile  of  the  parties,  and  consequently  were  invalid 
altogether,  unless  valid  by  the  law  of  th^  place  of  celebration. 

(1)  2  Hagg:  Cons*  Sep.,  395.  (2)  11  Sim.,  861. 
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It  18  true  that  in    Scrimshire  y.  Scrimshire  (I)  the  latter   part       ^^^^ 

of  the  jadgment  does  lay  down  formally  that  the  marriage  must  Gasper 
comply  wilh  the  law  of  the  place  of  celebration ,  Bat  the  gonultis. 
former  part  of  the  judgment  found  that  the  marriage  was 
invalid  according  to  the  law  of  the  domicile  of  the  parties. 
That  under  certain  circnmatances  a  marriage  may  be  good  by 
the  law  of  the  parties'  domicile,  though  bad  by  the  law  of  the 
place  of   celebration,  is  not  altogether    without   authority.    Ivl  « 

BiuUng  V.  Smith  {2),    Lord  Stowell,    after  having    the    case  of 
Scrimshire  v^    Scrimahire  (\)  qnoted   before    him,  makes  these 
remarks   at  p.    389 :-— ''Suppose,  the  Dutch    law   had  thought 
fit  to  fix  the  age  of  majority  at  a  still  more  advanced  period  than 
thirty,  at  which  it  then    stood — at  forty — ^it   might    surely  be  a 
question  in  an  English  Court   whether  a  Dutch  marriage  of  two 
British  subjects  not  absolutely  domiciled  in  Holland,  should  be 
invalidated  in  England  upon  that  account ;    or,   in  other  words, 
whether  a  protection^    intended  for  the  rights  of  Dutch  parents, 
given  to  them  by  the  Duto  b  law,  should  operate  to  the  annntting 
a  marriage  of  British   subjects,  upon  the  ground  of  protecting 
'  irights  which  do  not  belong,  in  any  such  extent,  to  parents  living 
in  England   and  of  which  the  law  of   Enghind  oonld    take    no 
notice,  but   for  the   severe  purpose  of  this    disqualification  ?  '* 
Again,  at  the  bottom  of  page  390,  he  says :— ^''  It  i&  true, '  indeed^ 

that  English  decisions  h  ave  establiBhed  this  rule  th  at  a  foreign 
marriage,   valid  according  to   the  law  of  the  place  where   cele* 
brated,  is  good  everywhere  else ;    but  they  have  not,  e  oanverso, 
established  that  marriages  of  British   subjects^  not  good  accord- 
ing to  the  general  law  of  the  place  where  celebrated,  are  univer- 
sally and  under  all   possible  oiroumstances,  to  be  regarded  as 
invalid  in  England/'    It  was  not  necessary   for  the  purpose  of 
deciding  the  case  of   Btiding  v.  Smith  (2)  that   Lord    Stowell 
should '  make  those  observations,  but  coming  *  from  him,  those 
remarks  seem  to  me  to  be  of  very  great  force.    The   parties  in 
this  suit  had  an  Indian  domicile  at  the  time  of  the  celebration  ol 
the  marriage^  and  I  am  not  prepared  to  say  that  the  marriage, 
Bolemniaed  at   Chandemagore,   was    invalid  according  to  the 

(1;  8  Hagg.  Cons.  Sep.,  895.  (2)  2  H^gg.  Cons.  Sep.,  STl. 
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^^* law  o£  the  parties'  domicile  in  1855..   As  at  preaenfe  advised,   it 

GiuiKR  appears  to  me  that  a*  marriage  per  verba'  de  presenH  in  fdde- 
GoiuuiLTBi.  ^^^^^^  ^^^^  I'Sf  in  the  presence  of  an  episcopally  ordained* 
priest  (which*  was- good  by  the  common-  l&w)  would  have  been 
sufficient  according  to  the  law  of  the  domicile  in  the-year  1855*. 
Indeed,  there  is  authority  for  this  position  in.  the  case  of  £att« 
tour  Y.Teesdale  (I). 

So- that  even  i£  I  considered  that  I  had  jurisdiction  to  en ter- 
*  tain  this  suit,  I  should,  hesitate  very  long  before  I  would  make  a. 

decree,  in.  an  undefended  suit,  which  would  distur];>  a  marriage 
acquiesced,  in.  by  the  parties  for  a  period,  of  twelve  years,  and 
which,,  in  the  words  of  the  first  marriage  Statute  of  Henry 
Tin,  was  ''a  marriage  contract,,  and  solemnized  in  the  face  of 
the  church,  and  consummate  with: bodily,  konwledga  and  fruit  of. 
children''  (2) . 

jgij^  Skit  diimissed^. 

fwmary  18^ 

Attorney  for  the  plaintiff :  Mr.  Cdrruthers^. 


APPELLATE  CIVIL. 


Btforo  JliK  JlMi»c»  Markhy  4nd  Jin  JmticB  BirM 

f 

KHERODA  laj^Yl  DASI  (DscEBB-ffeLDBB)  v^  GOZiAM' 

ABAADABI  fJusoMBMr-DKBeroK).* 

MxecvMii-wle^De/auUing    BurehoM^^Resdl&^Ac^    Vllt   of  1A59,     9*    264:- 

In  6xeottti<»k>  of  a  decree^  eertain  proper^  of'  the  jiidgiiitiil-Aebtor  ws8> 
attached  and  pat  up  for  sale  andia  portion  thereof  was  knookedMownto  »^ 
pnrctaaaer  for  a  sum.  auffioient  to  aatisfy  ihe  deoree.  The  porohaeer,  however^, 
having  made  default  in  pt^yment:  of  the  porcfaaie'money,  the  property  was- 
again  out  np  fdr  Bale,  and  lue  por^on  previonsli^  sold  >¥a8  piirchaaed  by  the 
deoree-holder  a4»  a  price  ton  than  the  amoant  bid  for  it  at  the  fotmer  sale 
ife^  that  the  decree-holder  was  not  debanred  by  what  took  plaoe  at  the^ 
fbnner  tMde  fMov.  prooeeding  to  satisfy  his  jdecre^  by,  sale  of  other  perfcions  (^ 
the  attached   property  than  that  oxigiiuiUy.  sold. 

• 

*  Miffoenaneoas  Special  App6al,  l^o.  278  of  1873;  against*  tbe  o»dto  of  th^- 
Jadge  of  East  Bttrdvrtin».  dated  the  17th  May  1873»  reversing  the  dMrar 
of  the  Mtinsif  of  Chowki  Jehanabad,.  dated  the  6th  AprQ  1878. 

(1)  8  Taunt.,  830.  (2).  82  Bm«  YHI,  c.  88* 
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•In  exectttion  of  a  decree  for  Ra.    148  obMned  by  lE^berocIa  ^^^ 

Mayi  Dasi^  Beveral  properties  belonging  to  the  jadgment-dcfbtor  Khefooa 

were  attached  and  put  up  for  sale.    At  the  sale  the  first  of  these  **^^^*'^" 

properties  Was 'knocked  down  to  a  bidder  for  Rs.     15%,  and  that  .'^5^^ 
being  sufficient  to  satisfy  the  debt^  the  Bale  proceeded  no  f nx1;ber* 
The  purchaser  however  having  failed  to  pay  the  puschase-money 

within   the  time  prescribed  l)y   law^   the -sale  was  not  x;om- 
pleted,  and  the   decree-holder  finbseqaently  applied  that   this 
"and  other  properties  of  the  judgment  which  liad  been  attached 
should  be  put  up  for  sale.    In  bis  petition  he  alleged  that  the 
purchaser  at   the  first  sale  was^  in  fact^  a  mere  creature  of  the 
judgment-debtor  and  that  he  l)id   this   sum  only   in  order  to 
prevent  the    sale  of    the      property.    The   judgment-debtor 
t>ppo8ed  this  application  on  the  ground  that  only  the  property 
which   had   previously  \>een   put   up    for  sale  could    be   the 
nsubject  df  the  second   sale.    The  Munsif  ordered  the  sale  to 
propeed^  and    also    directed   the    debtor    to    proceed    against 
the  former  purchaser^  if  the  property  fetched  a  less  price  than 
it  Sid  at  the  former  sale.    The  judgment-debtor  appealed^  but 
before  the  hearing  of  the  appeal^  the  second  sale  had  taken  place 
and  the    property^    which  at  the   drevious    sale   had    fetched 
Bs.  154^  was  knocked  down  to  the  decree*holder  for  Bs.  74,  and 
other  property  of  the   judgment-debtor   was  sold.    On  appeal 
the  learned  Judge,  after  obseving  that  ''  there  is>  no  doubt, 
'^^Tf  good  ground  for  supposing  the  bid  of  Bs  154  for  one  and 
a  half  bigas  to  have  been  very  much  beyond  tiie  value,  and  pos- 
sibly the  transaction  was  not  a  honafiide  one/'  went  on  tosay;*^ 
'' The  law  is  explicit  that   the  difference  between  the  first  and 
second  sale  is  leviable  from  the  defaulting  purchaser,  and  the 
decision  in  Joqhraj  Singh  ▼•  Gout  Buhsh  Lai  (1)  lays  down  that 
the  debtor  is  entitled  to  credit  for  the  amount  bid  at  the  first  sale. 

It  is  obvious  that  there  is  a  door  for  fraud  here  5  for  if  a  debtor 
can  get  a  nominal  bidder  to  bid  a  sum  which  will  cover  the 
decree,  the.  sale  will  stop.  The  earnest-money  will  be  lost  it 
is  true,  but  the  property  will  be  saved  ,  the  debt  wiped  off,  and 
the  creditor  left  to  realize  bis  money   from  the  bidder  who  has 


(1)'  7  W.  B.,  110. 
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W^  nothiog  in  the  world/'    The  learned  Jadge   set   aside  that 

Khcroda  pt^i*^  of  the  MansiPs  order  which  directed  the  debtor  to  realiae 

Maisk  Dasi  ^y^  di£Eerence  from  the  defaalting  purchaser,  and  directed  the 

QoLku  Munsif  not  to  confirm  the  sale  of  the  properties  other  than  the 

Abamau.  pfQp^pjy  origiaally  sold. 

From  this  order  the  decree^holder  appealed. 

Baboo  Bipro  boss  Mookerjee^  for  the  appellant,  proceeded 
to  contend,  that  there  was  nothing  to  prevent  a  decree*holder 
ttom  proceeding  against  the  properties  of  the  judgment- 
debtor  until  his  decree  is  satisfied  >  but  the  Court  called  on  the 
pleader  for  the  respondent  to  support  the  decision  of  the 
lower  Appellate  Court 

Munshee  Abdool  Barij  for  the  respondenti  contended  that  in 
the  case  of  a  resale  the  judgment*>Jebtor  is  entitled  to  be 
credited  with  full  the  amount  bid  for  his  property  at  the  time 
of  the  first  sale,  and  that  as  the  amount  bid  at  the  former  sale  wa^ 
more  than  sufficient  to  meet  the  decree,  the  Judge's  order  was 
correct.  The  decree-holder  has  his  remedy  against  the  default- 
ing purchaser  ;  Joobraj  Singh  y,    Ooor  Buksh  Lai  (1). 

Baboo  Bipro  Voaa  Mooherjee  was  not  called  upon  to  reply. 

The  judgment  of  the  Court  was  delivered  by 

.  Mabebt,  J.  (who,  after  stating  the  facts  as  above,  con- 
tinued) : — Now  so  far  as  the  judgment  of  the  Judge  set 
aside  that  part  of  the  Munsif 's  order^which  relates  to  the  defaul- 
ting purchaser,  we  think  he  was  right,  because  he  is  not  before 
the  Court,  and  we  have  really  nothing  whatever  to  do  with  the 
defaulting  purchaser  in  this  case.  The  question  is  entirely 
between  the  judgment-debtor  and  the  judgment^creditor,  and 
the  point  which  we  have  to  decide  is  whether  in  consequence  of 
what  took  place  on  the  former  salei  the  judgment-creditor  ia 
debarred  from  proceeding  uppn  his  decree  against  any  other 
property  of  the  judgment-debtor  than  that  originally  sold.  The 
District  Judge  says  that ''  the  law  is  explicit  that  the  difference 

(I)  7  W.  F.,  llo. 
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between  the   first  and   the   second  sales  is  leviable  from  the        ^^^^ 

defaaltiog  purchaser."     So  far  the  judgment    of  the    District     Kbbroi^a 

Judge  is   correct.    Under   s.    254    of    the     Civil    Procednre  ^"^^« 

Code  it  is  qnite  true  that  the  difference  between  the  first  and      Golam 

second  sales  is  leviable  from  the  defaulting  purchaser^  but,  as 

I  have  already  pointed  out,  this  is  a  matter  with  which  we  have 

nothing  to  do  in  this  case.    Bat  the  District  Judge  then  goes 

on  to  say  that   ''  the  decision  in  Joohraj  Singh  v.  Oour  Bvksh 

Lai  (1)  lays  down  that  the  debtor  is  ent?tled  to  credit  for  the 

amount  bid   at   the  first  sale.^^     It  is  on  that  point  that  the 

District  Judge  has  mistaken  the  law*    The  law  itself  nowhere 

says  what  the  District  Jadge  there  states,  and  if  that  decision 

is  looked  at^  it  lays  down  nothing  of  that  kind*     In  that  parti* 

cular  case  no  doubt  the  fact  was  that  the  whole  amount  bid  at 

the  first  sale  was  set  oS.  against  the  judgment  debt,  but  that 

was  only  because  th,e  bidder  at  the  first  sale  was  found  to  have 

been  in  fact  the  judgment'^creditor  himself,  and  that  being  the 

case  he  wa8>  under  the  provisions  of  s.  254|   liable    to    make 

good   the   difference  between   the   first  and  the  second  sales. 

Therefore  it  was  almost  a  matter  of  course  to  set  off    against 

his  judgment  debt  the  liability  which  he  was  under  of  making 

good  the  deficiency.    If  that  decision  be  looked  at«  it  will  be 

seen  that  in  that  very  same  case  the  Judges  distinctly  pointed 

out  that  what  is  to  be  forfeited  under  s.  254  is  not  any  right 

which  the  decree^holder  may  have  under  his  decree^    but  only 

the  deposit  which  has  been  made  by  the  defaulting  purchaser. 

That  clearly  shows  that  the  Judges  there    did.  not  treat   the 

mere  default  of  the  purchaser  in  completing  the  sale  as  in  i^ny 

way  affecting  the  right  of  the   decree-holder.    It    is   possible 

that  the  District  Judge  has  been  misled  by  a  statement  of  the 

effect  of  that  decision  contained  in  a  work  which,   although  not 

a  work  of  authorityi  is  yet  generally  referred  to,  and  is  generally 

correct.     The  effect  of  the  decision  in  Joobmj  Singh  v.   Oour 

BukshLal  p.)  is  stated  at  p.  302  of  Macpherson's  Civil  Procedure 

Code  as  the  District  Judge  has  here  stated  it.    But   on  a  closer 

examination  of  that  case  it  really  appears  that  it  has  no  bearing 

whatever  upon  this  question.    The  decree-holder  here  has  a  decree 

(1)  7  W.  R,  110. 

18. 


118  BENGAL  LAW  BBPORTS  [VOL.  XIIL 

._     ^^^^ against;  the  jadgment-debtor  wbich  is  still  ansatisSed,  and  th  ere  is 

Khbroda  .nothing  in  the  law  or  in  that  decision  which  preyents  him  from 
MatiDau    proceeding  as  far  as  he  likes^  until   that  decree   is  satisfied^ 
GoLAM       against   the    property  of  the  jadgment-debtor.    The  resnlt  is 
tiiat  the  order  of  the  Jndge,  in  so  far  as  it  orders  the  Mansif 
not  to  confirm  the  sale  of  the  properties  other  than  the  property 
t)riginal}y  sold^  will  be  set  aside^  and  the  execntion  proceedings 
*         will  be  brought  to  a  termination  according  to  law. 

The  appellant  is  entitled  to  the  costs  of  this  appeal  and  of  the 

lower  Appellate  Court. 

Appeal  allowed* 

FJJhL  BBNCa. 


■'Before  Sir  iLichdrd  Gouch^  Ki*,  Ohief  Juetiee,  Mr.  JneHee  Kemp^  Mr.  Juetiee 
*^^A  L.  S.  Jackson,  Mr.  Juetice  Markby,  and  Mr,  Justiee  AiruUe, 

MAHOMED  ISBIILE  (Pvaihtitf)  t,  WISB  (Dsfsbdakt).* 


'March  16. 


Quii  io  set  asida  SeUUment^^BiglU  of  Aetion^Partiee. 

In  a  suit  by  a  poraoii  olaiming  eertdin  Itads  which  have  been  resamed  by 
the  Qovemment,  the  plaintiif  is  entitled  on  the  allegation  that  he  is  the  rightful 
oirner  of  the  lands,  and  that  the  defendant  obtained  a  settlement  bj  false 
allegations  of  ownership  and  of  possession,  to  an  adjadication  of  his  right  to 
a  settlement  It  is  not  discretionary  with  the  Collector  Under  snob  oir* 
bnnlstancee  to  settle  with  aay  person  h6  pleases  for  the  land,  nor  is  snoh 
settlement,  if  made,  final  as  regards  aU  elaims. 

8emble,^-To  such  a  suit  the  Government  should  be  made  a  party. 

T&B  plaintiff  l)rought  this  suit  to  obtain  an  adjudication  of 
his  right  to  a  settlement  ofMauisas  Merandy^  Kochooah,  and 
an  eight-aiftia  share  in  Mauza  ii^soolpore,  and  to  be  put  in 
possession  thereof.  He  stated  that  these  )nauzas  belonged  to 
him^  and  that  he  had  been  previously  in  possession  of  them 
as  Idkhiraidat ;  that  Goyemment  having  brought  a  resdmption 
suit  against  him  and  his  cosharers  in  respect  of  these  lands, 
and  having  obtained  a  decree  for  resumption^  settled  with  the 
plaintiff  for  the  said  lands,  but  that  on  appeal  by  the  defendant, 

*  Special  Appeal,  No.  882  of  1873,  from  a  decision  passed  by  the  Officiating 
Judge  of  Dacca,  dated  the  28th  Decombor  1872,  af&rming  a  decree  of  the  Sttbcvdi- 
fiate  Judge  of  that  district,  dated  the  Ist  April  1872. 
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tbe  settlement  was   set  aside.   Hence  the  suit   was  brought  to  _ 
complete  the  settlement.  Hahomsd 

The  principal  grounds  of  defence  were  that  the   Government  v. 

was  a  necessary  defendant  in  such  a  suit  ;  that  the  plaintifi  had        ^i^- 
not  been  in  possession  for   twelve  years  previous  to  suit,  and 
that  the  manzae  in  question  belonged  to  the  defendant,   and  not 
to  the  plai  Atiff,  and  that  the  defendant    was  entitled  to  a 
settlement. 

The  Subordinate  Judge  dismissed' the- plai ntiflTs  suit  without 
making  .the  Government  a  defendant^  and  held  that  ihe  ground  on 
which  tbe  plaintiff  claimed  a.  preferential  right  to  a  settlement^ 
viss.f  that  he  had  been  previously  in  possession  as  l^khirajdar  had 
no  forccy  inasmuch  as  his  possession  was  not  bonafiide;  and' that 
the  defendant  had  proved'  that  the  landB  in  question  belonged  to 
him. 

On  appeal  by  the  pkintifF,  the  Judge  affirmed' the  decision  o  f- 
the  first  Court;  and  dismissed  the  appeal,  holding'y.on  the  authority 
of  Bhikoo  Singh  v.   The  Government  {I),  that  it  was   optional 
with  the  Grovernment  to  settle  with   the  ex-UJchirajdar  or    not; 
and  that  the  Civil  Court  could  not  call  in  question  the  reasons 
which  induced  the  Government  to.  refuse  to    settle  with  him, 

(t>  Speoisl   Appeal  1622   of  1867,    ohued  mehal.    It  U  trae'the  Legialar 

aoeicied  on.  Sih.  Tnna  1868,  by  Bayley  tnie  has  given    the    Goyernment   th^ 

and    Macpheraon,  JJ.,    who   dismiaced  power    to  oonfer  certain  privileges  on 

tbe    appeal,   Macpherson,   J.,  remark-  the  ex-lakhirajdars  and*  otbera.    Bat 

iDft  that  the  cirenmstanoeii  of  the  case  there  is  no  law  that  I  am  aware  of 

wero    similar   to   thoie.  in    Maharttfa  enacted  that  Government  is  bonnd  in 

J/aiff   Mungvl     Singh    v>    7!eka9t    Pole-  all  oaBegi  and  njider   aU  circmnatanoe^* 

hfit¥'i  S^f^h  if)t  *i^d  that  the  veaaona  to  diveat  itaelf  of  all 'proprietary  rights 

for    hia  deciaion  were  aubatanfcially  the  or  to  preclude  itself  from  making  auoh 

aame  as    thoae  of  Norman,  J^  in  the  anrangement   aa  ia   made  in   thia  oaaa 

laat  named  oaae,  which  he  waa  qnite  with  reference  to  th^ciroamatancea  and 

prepared    to    follow.    BayJ^y,.  J.^   ia.  posits  of  the  partiea.''- 
COBding  to   the  aama   condaaion,   ob-        A  reriew  of  thia  deoiaion  waa  after- 

aerved; — "  Under  Begalation  II  of  1819  warda    granted.     The  Jndgmenta    on 

^e    Government   beoomea   tbe   actual  review  in  which  the    former   deoiaion 

proprietor  of .  Ihe  reaamed  m0hal  jnai  i^aa  npheld;  a^  reportjdd  in  8  B.  L.  ^ 

aa  much  aa  it  n^ould  do.  in^  the  caae  of  629,  note, 
an   eacheat  of    a     Government    par* 


(a)7W.B.,4e5, 
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1874       though  he   mi  ght  have  a  sait  agaisst  the  Govemmenfc  for 

Mahombd     depriving  him  of  his  property. 

BEAiuB         Q^  ^  special  appeal  being  preferred^  the  case  was  hoard  before 

WiM.       JacksoQ  and  Mitter,  JJ.,  who  referred  the  <}ues  tion  to  a  FoU 

Bench;— >''  Whether,  on  the  allegation  by  the  plaintiff  that  he  is 

ihe  rightfal  owner  of  the  lands  which  have  been  resnined  by  the 

Crovernment,  but  that  the  defendant^by  false  allegation  of  owner** 

*         ship  and  of  possession,  has  induced   the  BeveDue  Authorities  to 

enter  into  settlement  with  him,  he  his  entitled  to  an  adjodioation 

of  his  right  tP  settlement,  or  whether  it  ia  discretional  with  the 

Collector  under  snch  circumstances  to  settle  the  lands  with  any 

person  he  pleases>  and  snch  settlement  ia   final  as  regards  all 

claims  ?*' 

The  question  was  referred  with  the  followi  ng  remarks  by 
Jacksok,  J.  (who,  after  referring  to  the  decision  of  Bayley 
and  Macpherson,  J  J.,  in  Bhikoo  Singh  v.  The  Qov^m^ 
went  (1)»  on  the  original  hearing  and  on  review,  continued), 
^ow,  in  respect  of  that  view  of  the  case,  it  appears  to  me,  with 
great  def erenco  to  the  opinion  of  the  learned  Judge8,that  the  cir* 
cumstances  of  the  case  in  Maharaja  Joy  Mungul  Singh  v.  Tekaet 
tokharun  Singh  (3)  were  very  different  from  those  of  the  case 
then  before  the  Court.  Norman,  J.,  was  dealing,  as  he  under- 
stood it,  with  the  case  of  resumed  altamgha  fnadad-Tnacfsh 
or  the  like,  which  is  a  resumption  of  land  granted  eitker  for 
service  purposes  or  as  a  recompenset 

In  that  case  the  land  might  fairly  be  held  to  return  to  the 
Ck>v^mment  which  granted  it.  In  this  case  it  ia  altogetbea.^ 
different.  But  the  judgment  of  Bayley,  J.,  on  the  review 
refers  to  Regulations  which  do  undoubtedly  bear  upon  this 
point.  As  to  Begulation  XIX  of  1793,  Bayley  J„  states 
that  in  his  opinion  there  is  nothing  in  the  terms  of>  ss,,  7,  8, 
or  1^7,  which  provides  that  settlement  must,  as  a  noiatter  of 
courae>  be  made  with  the  ex-lahhirajdaf^  The  pleader  for  the 
reapondent  before  as  today  admitted  that  he  waa  not  prepared 
to  support  the  decision  of  the  Division  Bench  on  'which  the 
lower  Appellate  Court  relied  in  this  case.   And    it  seem   to  me> 

(1)  Anity  p.  119.  (2)  7  W.  E.,465. 
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u  at  present  advised,  that  the  decision   is  jaot  one  which  can  be       ^^^^ 
supported.    I(  appeai:3  to  mo  that,  a  nder  Begnlation  II  of  1819,    Mabomvi) 
and  on  the  provisions  of  the  Begola  tions  of  1793   which  have      ^^^^^ 
been  referred  to,  the  question  for  the   Bevenne  Authorities,   is       ^is£ 
whether  or  not  the  laud  in  question  ought  to  be    assesed  for   the 
porpose  of  reyeaue  to  Qovernoient.     Of  oonrse,  in  determining 
that  question^  the  revenne  authorities  are  justified   in  dealing, 
and  most  neoessarily  deal,  with  the  parties  whom   they  find  in 
possession  of  the  land ;  but  I  ooaeeire  that,  beyond  the  %nestion 
of  liability  to  asseesnfent  whioh  is  wholly  within  the  decision  of 
the  Revenue  Authorities,  the  question  of  proprietary  right  resta 
with  tke  Civil  Goart,  and  that  a  party  witVwhom,  settlement  ia 
mot  Qwde,  and  wha  eonsidera  himself  entitled  ta  settlement,  may 
luring  a  suit  in  the  Civil  Oouri  to^  hlive  his  right  te^  settlement 
declared^    This  being  my  present  view  of  the  matter,  and  the 
^asaUon  being  one  of  considerable   importance  which  at  any 
rate  requires  a  fuller  ^and  more  authoritative  decisioii,  X  think 
this  matter  should  be  referred  ta  the  Full  Bench. 

*  • 

Baboo  Qopaul  LaltlfUter  for  the  appelbnt  was  beginning  to  • 
state  his  oase,  when  the  C6urt  intimated   their  wLA  to  bear  the 
respondent's  GoonaeL 

Mr.  Branson  for  the  respondent  stated  that  he  eoald  not 
sustain  the  decision  of  the  lower  Appellate  Court,,  as  it  was  clear 
upon  the  Regulations  that  a  suit  of  this-  nature  would  lie. 

The  foUowing  judgmfiuta  were  delivered  by  the  FnU  R  neh  .-^-^ 

Couca,  OJ. — (Kb3^P',  Jacksou,  and  Ahmub,  JJ.,  oonour- 
ring.)— I  think  the  first  branch  of  the  q^eatioa  must  be  answered 
in  the  affirmative^  If  we  look  at  the  scope  and  object  of  these 
Begalatioos,  X  dp  not  see  how  it  could  be  supposed  that  the  deci- 
sion in  a  suit  for  assessment  would  do-  any  thing  more  thanaffect 
the  questiof^  ..whether  the  land  was  to  be  held  rent-free  or  not. 
In  determining  t^^t  qjuestion  betweea  ther  owner  or.  occupier  of 
the  land  and  the  Government,  it  was  not  intended  to  determine 
any  rights  between  parties  who  might  have  confilicting  claims  ta 
hold  the  land« 
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^^^^  In    Hurreeram  Bukaheff  v.   Ramchunder  Banerj^    (1),  ihhi 

Harombd    appears  to  have  baea»  decided.    The  jadg^manl  there  is : — ''  In 
^'^t^'      this  case  the  right  of  plaintiff  as  proprietor  has  been  admitted 
WuB.      by  the  Munsif ,  on  proof  of  the  f oreolosare  of  the  mortgage. 
previous  to  the  purchase  of  the  defendant,  frith  whom-  the  settle- 
ment was  made  bjr  the  Collector  in  Tirtue  of  his  being  in  posses* 
sion.,    Both  Courts^  however  on  the  precedent  of  JSFtir  Oobindr 
QhoBs  (2),.  bav»  considered  themselvea  restricted  from  interfer* 
*  ing  with   any   settlement  made  by  the  Keveane    Aathorities^ 

and  therefore  dismissed  plaintiff's  claim.  In  this-  q»inien  *  both 
Conrta  have  mistaken  the  decision  ia  the  precedent  cited.. 
It  is  therein  recorded  '-  to.  decide  on  the  qjae  stion.  of  assess- 
ment is  peculiarly  the  province- of  the  Besomption  Oonrts. ;  ta 
decide  on  the  qjoestion  of  proprietary  righii  ia  peculiarly  the 
province  of  the  Judicial  CooxtsK  Thns,  in  the-  case  o£  a.  suit 
ta  resume  a  lakhirai  tenure,  the  Uesumptioa  Oourts  would 
pronounce  upon  the  validity  or  invalidity  of  the  tenuce  ;  bat 
the  Civil  Courta  might  still  entertain  &  suit  between  parties 
claiming  the  proprietary  rights  and  desirous  of  being  admit - 
.  ted  to  enter  into,  the  settlement  with.  Oovernmenk' ''  This  ia 
also  the  view  which  was  takea  by  Paul,  J.,  in  the  case  of 
Pratab  Na/rayan  Mooherjee  v.  Madhu  SukdatU'  Kooherjee  (3^, 
and  the  Judicial  Committee  of  the  Privy  Council  io  their 
judgment  in  Oonga  Oobind  MuT^id  v.  The  Colhctor  of  the  24rPar« 
gunnas  (4i)  distinctly  state  this  to  be  the  law«.  In  that  judgmiaat 
^  is  said  : — '*  If,  as  the  Government  contends^  these  lands  were 
rent-^paying  laoids^the  title  of  the  Gaovemment  was  simply  to.the 
rent,  the  nature  of  which  was  that  of  a  /ania  or  tribute  ;  and 
if  the  holders  of  these  fainds  asserted  then,  or  subse  quently,,  a 
groundless  claim  to  hold  theniifree  of  rent  as  Ubkhifaj\  that  claim 
would  not  destroy  their  proprietary  right  in  the  lands  the  mselves, 
but  simply  subject  their  owners  to.  ^^  liability  to  be  sued  in  a 
resumption  suit,  the  object  of  which  .is,. not  ta  obtain  a  forfeiture 
of  the  lands,  but  to  have  a  decree  against  the  alleged  rent*f  ree 
tenure^  involving  the  measiuremeat  and  assessmenjb  ct  the  lands^^ 

(1)  S.  D.  D.,  1850,  407.  (3)  8  B.  L.  R.,  197. 

(2)  S.  D.  A,  Sum.  P«c.,  131.  (4)  11.  Mgore's  I.  A.,  858. 
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Wise. 


find  the   liability    of  the    person  in    possession^  if  he  wishes  to  . 
iretaiiL   possession  to  pay  the   revenue  so  assessed/'     Therefore,    ^^"^mT 
we  should  answer  the  first  part  xA  the'  qiSrestton  in  the  affirmative,       ^ 
The  qaestion  is  pat  in  saoh  a  way  that  the  first  part  of  it   mast 
be  answered    in  the  affirmative   and  the  second  in  the  n  egative. 

It  appears  to  ^e  that  there  has  been  an  error  in  the  proceed, 
ings  in  holding  that  the  Qovemment  was  not  a  proper  party  to 
the  eait.  The  Oov^wnmeat  having  given  a  lease  of  the  lands  to 
another  person,  it  was  proper  that  it  shonld  have  an  opportunity 
of  showing  that  this  had  been  properly  done;  if  the  Crovertitneat 
were  a  patty  to  the  sait^  the  person  t^ho  got  the  lease  from  the 
Government,  might  be  freed  from  liability  npon  it*  Kow 
another  suit  will  be  necessary  to  finally  decide  the  matters 
between  these  parties*  as  the  Government,  being  no  party  to 
this  suit,  will  not  be  bonnd  loy  the  decision  in  it. 

The  decree  of  the  lower  Appellate  Conrt  must  be  reversed, 
and  the  case  must  be  remanded  to  thstOonrt  for  retrial.  The 
defendant  is  in  pMsession  tinder  a  lease  from  the  Government 
and  the  Government  shonld  be  made  a  party  to  the  snit  in  ord^r 
that  (if  it  is  clear  that  the  plaintiff  is  entitled  to  the  case)  the 
defendant  Wise  nuqr  be  released  from  litbility. 

Mabkbt,  J. — ^Upon  the  point  referred  t  cononr  in  the 
judgment  delivered  by  the  Chief  Justice.  Upon  tlie  question 
whether  in  a  suit  like  the  present  it  is  necessary  to  make  Govern- 
ment a  party,  I  do  not  consider  it  necessary  to  express  any 
opinion,  as  thai  point  is  not  mentioned  in  the  order  of  reference* 
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^^8^3        EAJA   LILANAD    SlNGH  BAHADUR  ajtd  oTttBKs   (PLAiKtmrs) 
March  18         T  H  AKUR  MUNORXJN JITN  SINGH  and  ahothbb  (BepekDawts). 

^  14. 


'  RAJA  LlLANAND  SINGH  BAHADUR  asd  ototrs  (PtAisTif  n)  f>. 
THAKUB  MTTNOHUNJtJN  SINGH  and  a»oth«b  r  Djirt»DA»T»). 

THAKUR  MTJNORtTNJtJN  SINGH  and  ano  thib  Claimants)  v.  RAJA 
LlLANAND  SINGH  BAHADUR  (oseopthb  Defendants),  and  THE 
GOVERNMENT  (Plaintiff). 

[Appeals  from  the  High  Court  of  Judicature  at  Vort  William  in  Beng&U] 

Ghaiwal — Reawm/pli  on — MtJcarravx  iBiimrari — Auctton-Purchaeei^^ 
Beg.  XLIVofl793'-Enhancemeni— Refund  of  Govemmmi  Revenue, 

Where*  prior  to  the  permanent  iettlemonti  grants  d  land  kad  been  made 
on  ffhatwali  tenure  at  a  fixed  rent  and  the  Government  subsequently 
dispesed  nwith  the  performance  of  the  ghatwali  seryices  on  the  part  of  the 
Bemindar,— H«Zd,  in  a  suit  by  the  semindar  to  resume  the  landsjthat  as  long 
aS  the  ghatwals  were  willing  and  able  to  perform  the  services,  the  zemindar 
had  no  right  to  put  an  end  to  the  tenure  on  the  ground  that  the  services 
were  no  longer  required* 

QuoBre. — ^Whether,  in  the  absence  of  any  usage,  the  words  "mukavrari 
isUmrarV*  mean^  permanent  during  the  life  of  the  grantee,  or  permanent 
as  regards  hereditary  descent  f 

A  purchaser  at  a  sale  for  arrears  of  Government  revenue  is  not  entitled 
under  Reg.  XLIV  of  1793  to  cancel  aghatwali  tenure  created  subsequently 
to  the  permanent  settlement. 

Qucere, — Whether  he  would  be  entitled  to  enhance  the  rent  f 

Where  lauds  granted  on  ghatWali  tenure  were,in  accordance  with  a  deci'- 
sion  of  the  Special  Commissioner,  resumed  by  Government,  who  made  a 
eettlemcnt  with  the  ghatwals, under  which  the  latter  continued  to  pay  totho 
Government  half  the  sum  assessed  as  revenue,  reserving  the  other  half  to 
themselves, and  the  resumption  proceedings  were  subsequently  reversed  by 
the  Privy  Council,-— H67d  chat  the  ghatwals  were  entitled  to  >  refund  of 
the  sum  paid  by  them  to  Government,  less  the  sum  whicSthe  semindar 
ought  to  have  received  from  them  for  rent  during  the  time  they  had  paid 
to  Government. 

*  Present  :=The  Riont  Hon.  Sir  J.  W.  Colvile,  Sir  B.  Peacock,  Sie  M- 
K.  SniTJU,  Sir  R.  P.  Collier,  and  Sir  L-  Pebl. 
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Thb  first  two  oases  were  appeals  from  two  decisions  of  the       1873 
High    Coui^t  (Trevor  and  Campbell,  JJ.),    dated  respectively        j^^^ 
the  17th  and  29th  jane  1865,  reversing  two  decisions  of  the    IdLAVkvD 
Principal  Sudder  Ameen  of   Bhagulpore,  dated  the  2lat  June     bahadob 
1864  ^• 

The  suits  which  gave  rise  to  these  appeals  were  brought  by  Mumobunjok 
Raja  Lilanand  Singh  and  others  his  lessees  to  recover  certain 
gbatwali  lands  within  the  Raja's    zemindari  of    Khurnckpore,  • 

the  subject  of  the  first  suit  being  a  talook  called  Khukwara, 
and  that  of  the  second  a  mauza  named  Dudhari. 

The  zemindari  of  Khuruckpore  was  originally  settled  about 
the  year  1790  with  Raja  Eadir  Ali,  and  it  was  sold  in  1840 
for  arrears  of  Government  revenue  due  from  Kadir  All's 
son.  At  that  sale  Raja  Biddyanand  Singh^  the  father  of  the 
plaintiff  Raja  Lilanand,  was  declared  the  purchaser.  After  hia 
purchase  Raja  Biddyanand  made  various  ineffectual  efforts  to 
get  rid  of  the  gbatwals.  tu  1838  the  Bengal  Government  took 
))roceeding8  to  resume  and  assess  the  ghatwali  lands  of  the 
Khuruckpore  zemindari,  on  the  grouud  that  they  were  chackran 
tenures,  or  lands  held  for  the  support  of  the  ordinary  police 
establishments  of  the  country,  and  that  as  the  zemindars  had 
been  released  from  police  duties,  the  Government  were  entitled 
to  resume  and  assess  tbe  lands  in  question.  Raja  Biddyanand 
npon  his  purchase,  was  made  a  party  to  these  proceedings.  Oa 
the  27th  June  1845,  the  Special  Commissioner  decided  the  claims 
in  favor  of  the  Government,  who  thereupon  settled  the  lands 
with  the  ghatwals  at  half  the  jama  assessed,  and  the  present 
defendants  paid  and  continued  to  pay  revenue  on  those  terms 
to  the  Government.    An  appeal  was   preferred  in  one  of  the 

cases  by  Raja  Lilanand  to  Her  Majesty  in  Council  which 
resulted  in  a  decision  by  the  Privy  Council  dated  the  25th 
July  1855  (1),  declaring  that  the  ghatwali  tenures  of  Khuruck- 
pore were  not  chackran,  and  that,  as  they  had  been  included 
in  the  decennial  settlement,  the  Government  had  no  power 
to  resume  ot*  assess  them.  The  Government  thereupon  called 
upon  the  zemindar,    the  present  plaintiff  Raja  Lilanand  for  the 

(1)  6  Moore's  L  A.,  101. 

10 
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^^^ f^liatwali  BevnoeBg    bat]  eventaally  compromised    theif  diispiitai 

Baja       with  him  (to  which   compromise  the  ghatwals  were  not   parties) 

^"^    agreeing    to  take  from    him  an    annual  sum    of  Rs.    lO^OOO  in 

BuiAooM.    addition    to   the    former  jama    of    the    estate    in  lieir  of  snch 

THAKUft     senrices  and  to  periorm  the  seryices  by  their  own  paid  serrants. 

^''Si^ffST'*  ^P^^  *^^®  arrangement    being  made    the  plaintiffs^  Baja    Lila- 

nand    and  his    lessees,  institnted    the  present    suits  to    resnme 

•         talook  Khakwara  and  Man2a  Dadhari.     They  contended  that  as 

ihegfaatwaii    grants  were    made    in    consideration   of  certain 

police  services  to  be  rendered  l*y  the  grantees^  which  serrioes  the 

'Ooremment  had  now    undertaken  itself   to  pqrform,    receiving 

therefbr  the  additional  sum  of  Be.  10^000  from  the  plaintiff  Baja, 

the  latter^  by  virtae  of  snch   arrangement,  as    weH  as  by  virtue 

•  of  his   powers  as    zemindar    and    as    auction- pur  chaser  of  the 

zemindari,  was  entitled  to  cancel  the  ghatwali  tenures ;  and  they 

filed  certain    documents  for  the    purpose  of    showing  that    the 

zemindars' of    Khuruckpore  had  on    several  previous    occasions 

dismissed  ghatwals. 

The  defendants  in  bt)th  cases  denied  the  zemindar's  right 
■to  resume  the  lands  held  by  them,  on  the  grounti  that  both  by 
the  custom  of  ghatwali  tenures,  and  by  terms  of  the  funuds 
under  which  they  held»  the  ghatwal  grantee  and  his  heirs  were 
entitled  to  hold  the  lands  granted  at  a  fixed  rent  so  long  as  they 
did  not  misconduct  themselves  and  were  ready  and  willing,  as 
they  averred  they  were,  to  perform  the  usual  and  fixed  services* 
The  chief  distinction  between  the  two  suits  arose  from  a 
difference  in  the  terms  and  date  of  the  sanads  under  which  the 
defendants  claimed. 

In  the  Khukwara  sruittwo  wincfdfi  ware  filed  by  the  defendants. 
The  first,  dated  7th  Pons  1183  Fasli  (14th  December  1775), 
purported  to  have  been  granted  to  the  defendants'  ancestors 
Bankn  and  Bhyro  Singh  by  one  Captain  James  Brown,  appa- 
rently a  British  officer  having  at  the  time  charge  of  the  Khuruck- 
pore  mehalsy  and  was  addressed  to  the  authorities,*  ministerial 
officers,  and  zemindars  of  Talook  Khukwara.  It  set  forth  that 
"  from  the  commencement  of  the  years  1184  Fasli  (September 
1776),  the  jama  of  Talook  Khukwara  has  been  fixed  as  a 
mukarrari  idtimrari    at  Bs.   245-12-15   of   the  local    current 
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coin  in  the  name  of  Ranku  Singh  and  Bhyro   Singli,  gbatwala       ^^^^ 

of  the  alonresaid  talook ;"  and  stipnlated  for  dikd  payment  of  the  BaJa 

Qovernmenl  rent  by  such  officers  and  semindars,  and  that  they  ^g^^^H^ 

ahonld  not  require  from  the  ghatwal  gr%Qtees  more  than  the  BAHADua 

fixed  rent,  and  also  for  the  police  seryices  to  be  rendered  by  the  tbakob     - 

SlKOK. 

The  eecond  Mna<2,  dated  1194  Hijri  (1780),  and  granted  to 
Bankn  and  Bhyro   Singh  by  Baja  Kadir  Ali»  the  then  aemiadar,  • 

stated  akmt  the  office  of  ghatwal  of  Taiook  Khnkwara  was  fixed, 
on  the  eoadition  of  fidelity  and  loyalty  to  the  Government  in 
aocordaaee  with  a  Bomcul  in  their  names ;  etipidated  for  the  due 
performance  by  them  of  the  Police  services  and  pajrment  by  them, 
to  Govemment  of  the  fixed  rent ;  and  directed  the  officers  of  the 
taiook  to  consider  them,  ''the  confirmed  ghatwal*  of  that  place 
and  pat  them  in  possession." 

Tho  only  sanad  filed  by  the  defendants  in  the  second  snit 
(whieb  related  to  Manza  Dadhari)  was  one  granted  on  the  29th 
Bhadral2Ql  Fasli  (9th  September  1^94)  by  Bi^a  Kadir  Ali  to 
one  Anand  Singh,  the  defendants'  ancestor.  This  sanad  stated. 
that  ''the  $karhi  (^tipalated)  services  of  the  ghatwals  of  Manza« 
DadhMri,  on  tho  condition  of  fidelity  and  good  wishes  to  the 
proprietor^  has  been  granted  to  Anand  Singh,  by  the  removal  of. 
Deldar  Maojhi,  at  a  dharhi  jama  of  Sa^  Bs.  35^2-6;"  and 
it  contained  similar  stipalations  and  directions  to  those  contained, 
in  the  last  mentioned  sanad  relating  to  Taiook  Khnkwara. 

The  Priacipal  Sadder  Ameeo,,on  the  21st  Jane  1864,  decided! 
both  soits  in  the  plaintiffs'  favor  on  the  ground  that  the  police 
services  having  been  dispensed  with  by  the  Government^  the 
semiodar  was  entitled  to  dismiss  the  ghatwals,  bat  his  decisions 
weroTeversed  on  appeal  by  the- High  Gbart. 

In  the  first  case  the  learned  Judges  who  heard  the  appeal 
expressed  their  opiuion  that  the  Khurnckpore  Ghatwali  tenures 
were  analogoos  to  thoss  of  the  adjacent  district  of  Beerbhoom ;. 
that  the  parricalar  tennre  which  was  the  subject  of  the  snit  had 
come  dowQ  in  the  defendants'  family  from  ancient  times  subject 
to  the  payment  of  a  fi:ced<  rent  to  the  zemindar ;  that  they  had 
no  doubt  of  the  hef^itary  charracter  of  the  holding,  the  use  of  the 
word  istimrari  in  Captain  Brown's  sanad  boing  strong  evidence 
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1373       in   sapport  of    this  view ;  that  the  ghatwals  were    liaUe  to   be 

""^ujjl       ejected  only  for  misoondact   or  non-performance   of  the  condi-* 

^^S^NGH^    tions  annexed  to  their  tenure^  and  that  the  arrangement  betweev^ 

Bahadur    the    Goyernment  and    the  plaintiff    Raja    was    iio  gpronnd   for 

TsIkuR     forfeiting  their  estate  (1).  • 

If  CN0HUNJX7N      In  the  second  case    which  was  heard    by  the  same   Division 

Bench  of  the  High  Conrt,  the  Jndges  observed  that  although  the 

«         defendants  did  not  produce  a  $anad  of  Captain  Brown^  or  one  in 

which  the  words  mukarraii  istimrari  were  nsed^  yet  the  sanad  o£ 

Baja  Kadir  AU  showed  that.the  tenure  was  not  a  new  or  recent 

creation ;  that  it  ha  d  in  fact  been  banded  down  from  generation 

to   generation!    and>    whatever  its  inception^  had  become  here^ 

ditary.    They  decreed  the  appeal  on  the  same  grounds  as  those 

given  in  their  judgment  in  the  first  suit  (2). 

The    plaintiffs    thereupon  preferred  appeals   in  both  cases  to 
Her  Majesty  in  Council. 

Mr.  Leith,  Q  C,  and   Mr.  Doyne,toT  the  appellants  in  the  first 
case^  contended  that  the  ghatwals  were  removeable  by  the  zemin- 
dars of  Khuruckpore^  and  no  hereditary  right  existed;  2Harring* 
ton's  Anal.|  p.  286.     This  summary  power  of  removal  had  often 
been  exercised  ;  see  Tekayei  Jugmohun  Singh  t.  Raja  Keelanund 
Singh    (3)    Mussamui    Sona   v.   Baja    Leelanund    Sijigh    (4) ; 
Baja  Neelanund  Singh  v.  Surivan  Si  ngh  (5) ;   Baja  Neelanund 
Singh  y,   Nusseeb  Sitigh    (6) ;    and  iiahhub  Hossein  v.    Patasu 
Kwnari  (7).    The  sanads  contain  no    words  of  inheritance ;  the 
words  muharrari  istimrari  simply  confer   a  holding  at  a   fixed 
rent,  see  Wilson's  Glossary,  p.  352  ;  they  convey  no  hereditary 
right— JlfuaMimtt^    Ameeroonnissa  Begum  v«  Maharaja  Eetnarain 
Singh  {9J*    Moreover,  tho  defendants  cannot  now  fall  back  on 
Captain  Brown's  sanad,   their  ancestor    having  taken   another 
from  the  aemindar, 

Mr.  J*.  D,  Bell  for  the  respondents  c—*The  tenure  is  similar  to  that 

(1)  3  W.  R.,  84.  (4)  5  W,  R.,  290.   * 

(2)  2  B.  L.  R.,  A.  0.,  125  note.      (5)  Id  292, 

(3)  S.  D.  A,  1867,  1812.  &  S.  D.  A.,  (6)  6  W,  E.  80. 

1358,  U7I.  (7)  1  B.  L.  R.,  A.  0.,  120. 

(8)8.  D.  Ao  18i>3,.648, 
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of  the  firbmtwals  of  Beerbboom  as  described  in  Begulation  XXIX  ^^73 

of  1814^  and  the  ghatwala  are  entitled  to  boldthe  lands  so  long  s^ja 

as  they  are  ready  and  willing  to  perform  the    conditions    under  "^^^^^^ 

'which  the  lands  were  granted.    The  defendant  hare  committed  Babadob 

no  act  which  can  work  a  forfeiture^  and  this    distinguishes   tbe  frnAKUB 

present  cases  from   that  of  Tekayet  Jugmohun   Singh  r.  Baja  ^^^^^^^^^ 
Ne^lanund  Singh  (!)•     The  fact  that  the  plaintiff  Raja  claims  as 

purchaser  at  a  sale   for  arreas  of  revenue    gives  him  no  higher  • 

powers  of  resumption  than  are  possessed  by  an  ordinary  ss^emin* 
dar^  This  case  in  fact  is  precisely  similar  to  Kooldeep  Narain 
Singh  Y.  The  Oovemment  of  India  (2). 

Mr.  Leith,  Q.  C,  in  reply, — ^In  the  case  last  cited  the  plaintiff 
had  not  the  sanction  of  Government  for  the  resumption^  and 
the  title  of  the  ghatwal  was  older  than  that  of  the  zemindar. 
The  ghatwali  services  having  been  dispensed  with  by  the 
Gk>vemment  strengthens  the  plaintifEs'  position-'-^Zia/a  Anundlal 
Deav.  Qavemment  (3). 

Beforo  giving  judgment  their  Lordshipe  heard  the  appeal  ia 
the  second  case^ 

The  parties  were  represented  by  the  same  counseK 

Mr.  heifh,  Q.  C,  and  Mr.  Doyne,  for  the  appellants^  in  addition 

to  the  arguments  relied  upon  in  the  previous  case^  pointed  out 
that  the  sanad  filed  by  the  defendants  itself  showed  that  the 
zemindar  had  power  to  remove  the  ghatwals.  They  contended 
that  the  defendants  could  not  go  further  back  than  this  sanad,  and 
that  as  the  title  of  the  plaintiff  Baja  was  based  on  a  purchase  at 
a  sale  for  arrears  of  revenue^  he  was  clearly  entitled  to  cancel  the 
d^ndants*  tenure  it  having  been  created  subsequeuit  to  the  date 
of  the  decennial  settlement. 

Mr.  /.  B.  Beli  for  the   reE^ondents»~Begutation   XI  of  1822 


(1)  8.  D.  A.,  1857,  1812  &  S.  D.  A.,    (2)  11  B.  L.  Tt,  71 ;  S.  C,  14  Uoo>e'» 
1858,  U71.  I.  A.,  247. 

f3)  S.  D.  A.,  X868;.  1669.   - 
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^^^^  was  not  in  force  when  this  rait  was  birouglit ;  and  if    ttegahAion 

tRAjA  XLIY  of    1793   applies,  that    eiuustmeai  only   givee    power  te^ 

^8^oH^  enhance  that  rent»  bat  not  to  resmne  a  tenvre-— l&niee^  Sumo- 

Bahadob  moyee  v.  Maharaja  SutsMthunder  Eay  Bdhadoor  (1)  and  Raja 

Tbakob     Butyasaram,  Okoe  al  v.  Mahe§h  Chandra  MUUr  (2). 
MuROBuifjoa 

^"'^"^  Mr.  Leith  Q.  C,  in  reply. 

*  Their  Lob08HIP8    pronounced    j augment   in  both  appeals   as 

follows  : — 

Mamlh  13  The  plaintiffs  in  this  snit^  Saja  Lilanand  Singh  and  otberrs 
Ist  Appeal  brought  a  suit  to  recover  possession  of  Talbok  Khukwara  in  the 
zemrndari  of  Ehnrackpore.  The  plaintiffs  were  purchasers 
under  a  sate  for  arrears  of  rsfrenuB  agaittst  Kadir  Ali, 
former  zemindar  of  the  zemindari ;  but  their  Lordships  are  of 
opinion  that  as  auction-purehasera  they  hare  no  greater  rights^ 
so  far  as  this  ease  is  concerned,  than  they  would  hare  had  as 
*  original    zemindars.     Indeed,  that  point  has  been   admitted  by 

the  learned  Counsel  who  argued  this  case  on  behalf  of  the 
appellants.  The  other  plaintiffs  are  merely  lesseea  of  the  zemin- 
dars ;  and  the  case  my  be  treated  as  a  suit  by  the  zemindar  s 
of  Khuruckpore  against  the  defendants^  to  recover  possession  of 
the  Talook  Khukwara* 

The  question  is,  whether  they  are  entifled  to  recover  possession 
of  that  talook.    Their  contention  is  that  it  was  held  as  a  ghatwali 
tentgre,  and  that  they  have  a  right,  when  the  ghatwali  services 
are  dispensed    with  and  not  required,  to  take  possession  of  the 
lands  which  were  held  sabj.ect  to  those  services^ 

The  earliest  aanad  that  we  find  is  one  granted  by  Gaptaiin 
Brown  in  the  year  177&  toBanka  Singh  and  Bhyro  Bingh^ 
who  were  the  ancestors  of  the  present  defendants.  By  thut 
grant  the  talook  in  question  was  granted  at  a  rent  of  Rs.  245-12 
to  Ltankn  Singh  and  Bhyfo  Singh  by  Oaptain  James  Brown, 
who  must  be  assumed  now  to  have  had  powcftr  to  make 
the  grant.   A    subsequent  sanad  of   Eadir  Ali,    who  was    the 

(1)10  Koore'il.^.,  123. 
(y  2  B.  L.  B.,  F.  C,  23 ;  B.  C,  12  Moore'a  L  A.,  263. 
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ancestor  ef  the  cemindftr  ^gaifist  whom  tke  seminclari  was  sold       1873 
for  arrears  of  revenne^  was  also  made  ^in  the  year  1779  at  the       ^ua  " 
same  rent.     That  grant  wag  a  ghatwali  grants  and  it  was  made     Lilarand 

more   than   twelve  years   prior  to  the  permanent  settlement.     Bauavub 

The  «[aestion  is^  whethefr  the  zemindar^  by  dispensing  with  the     thakur 

ghatwali  services,  has  a  right  to  recover  possession  of  the  lands  ?  Mdnoeunjuxt 

It  was  held  ia  the  case  of  the   same  Baja^  Lilanund  Bingh  y. 

The  Oaoemment  ef  Bengal  (1)  that  the  €bTernment   waa    not  * 

entitled  to  resume  this  talook  as  police  lands.    That  was  upon 

the  grcmnd  tha/t  the  talook  bad  been  assessed  to  reyenuei  and 

was  a  portion  ol  the  mal  lands  of  the  zamindari.    But  althongh 

the  lands  were  oot  resomeable^  that  is   to  say,  although   the 

CloTernmeiit  coald  not  reassess  the  talook    with  revenue,  it  did 

not  dispense  with  the  services  upon  which  the  lands  were  held 

at  the  time  of  the  permanent  settlement.     Tbe'Iandfi  therefore 

remained  liable  to  the  ghatwali  services. 

It  is  contended  that  the  sanada,  in  effect,  merely  gave  certain 
lands  as  wages  to  hired  servants,  and  that  the  zemindar,  when-* 
over  he  chose,  provided  the  Government  dispensed  with  the 
ghatwali  servicesi  might  put  an  end  to  the  tenure,  and  take  back 
the  lands  which  were  allotted  in  lieu  of  wages.  It  appears  to 
their  Lordships  that  (hat  contention  is  not  a  correct  one  ;  that 
these  eanads  were  grants  of  the  land  subject  to  certain  services, 
namely>  the  service  of  paying  a  small  rent  of  Ks.  245*12, 
aod  also  of  performing  the  ghatwali  duties.  They  were  not 
therefore  the  hiring  of  a  servant,  giving  him  certain  land  by 
way  of  wages,  bat  grants  of  land  upon  the  condition  of  certaia 
services. 

A  similar  case  was  argued  in  the  High  Court — Kooldeep  Narain 
Singh  y.  Mahadeo  Singh  {2).    It  was   there  held  that   ^^  where 

a  ghatwali  tenure  was  granted  more  than  100  years  ago,  nnder 
a  valid  eanad  from  a  person  representing  the  then  Government^ 
and  had  beeen  allowed  daring  that  period  to  change  hands  by 
descent  or  pi|rchase  without  question,  the  zemindar  was  incom* 
potent,  of  his  mere  motion,  without  the  assent  and  against  the 
will  of  the  Government,  to  put  an  end  to  the  ghatwali  services, 

(1)  6  Moore's  I.  A.,  101.  12)  B.  L.  B.,  Sup.  Vol  559. 
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^^^^       to  depriv'e  the  ghatwals  of  tbeir  landa^  and   to  treat  them  as 

Raja       trespassers*''     It  is  unnecessary  to  go  particnlarly  into  the  rea« 

SixoH^    sons  for  that  decision.    They  are  rery  fully  pointed  oat  in  the 

Bahadur     decision  itself  {  and  fchat  decision  was^  on  the  18th  Jaly  1871, 

Thakuk     affirnted  upon  appeal  by  the  Judicial  Committee,  who  also  gave 

^°^JiJ^^'"^  their  reasons  for  affirming  the  decision  (l) . 

I(  may  therefore  be  assumed,  upon  the   principle    of  those 

*  decisions^  that  the  semindar  had  no  right  to  turn  the  tenants 

out  of  possessiou  by  dispensing  with  their  sernoes  unless  the 
Government  had  dispensed  with  those  services^  as  between  the 
Government  and  the  zemindar.  The  only  question  then  is, 
whether  the  fact  of  the  Government's  having  consented  to 
dispense  with  those  services  as  regards  the  zemindar^  and  the 
zemindar's    having  agreed   with   the  Government  to    pay  an 

additional  revenue  of  Ba.  10^000  in  consideration  of  the  Govern- 
ment's having  absolved  him  from  the  services,  makes  such  a 
distinction  in  this  case  that  the  zemindar^  as  between  himself  and 
the  ghatwals,  is  entitled  to  treat  them  as  trespassers  and  turn  them 
ont  of  possession*  In  the  cases  which  have  been  cited,  it  was 
stated  that  even  if  the  Government  had  not  dispensed  with  the 
services  it  appeared  to  the  ir  Lordships  that  the  zemindar  would 
have  had  no  right  to  treat  the  ghatwali  holders  as  trespassers, 
and  their  Lordships  see  uo  distinction  between  those  cases  and 
the  present.  The  lands  were  held  upon  a  grant,subject  to  certain 
services,  and  as  long  as  the  holders  of  those  grants  were  willing 
and  able  to  perfoi  m  the  services  the  zemindar  had  no  right  to  put 
an  end  to  the  tenure,  whether  the  services  were  required  or  not. 
Some  documents  were  referred  to  from  which  it  appeared  that 
certain  ^rhatwals  had  been  dismissed  by  the  zemindar,  but  i(r 
does  not  appear  that  that  was  merely  because  the  zemindar  did 
not  require  their  services.  They  may  have  been  dismissed  for 
incompetence  or  because  they  did  not  properly  perform 
the  service?  to  which  their  tenures  were  subject.  In 
such  a  case  they  might  be  dismissed,  but  the  z^m^odar  has  no 
right  to  put  ail  end  to  the  tenure  so  long  as  the  holders  of 
the  tenure  were  willing  and  able  to  perform  the  services. 

(i)   11  B.  L.   U.,  71 J  S.  C,  11  Moore's  t.  A.,  217. 
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The  words  r^ukdr^Ari  i»timfailri  aire  tnei,   and    although   it  1873 

it  ittay  be  doubtf al  whether  they  me&kx  permanent  daring  the  RajjT^ 

life  of  the  person  to  whom  they  were  granted  or  t)ermanent  ^"^^a»» 

as  ^egMrds  hereditary  descent^  their  Lordships  are  of  opinion  BABADts 

that^  cottpting  those  Words  with  the  nsage^  the  tenures  Were  th^kub 
hereditary.                                                                                       Muxorukjui^ 

Under  these  oirotlmstlEinees^  it  appears  to  their  Lordships  that 
the  decision  ot  the  High  Gonrt  was  correct^  and  they  will 
humbly  advise  Her  Majesty  to  affirm  the  decision » with  costa» 

Appeal  disftUasecU 


tn  this  6ase  the  plaintifiE  seeks  to  recover  possession  of  certain  Snd  Appealt 
lands,  aud  not  merely  to   enhance  the  rent  of  those  lands.    It 
appears  to  their  Lordships  that  there  is  no  distinction  between 
this  Case  and  the  ^aae  which  has  just  been  determined,  except 

•  .  •  ■  »  • 

that  in  this  case  the  3dnad  was  not  granted  prior  to  the  date 
of  the  permanent  settlement,  whereas  in  the  former  case  it  was 
granted  prior  to  that  settlement. 

In  this  Case  the  sanoA  which  was  produced  was  dated  in  i794> 
and  was  Subsequent  to  the  date  of  the  permanent  settlement. 
But  it  appears  to  their  Lordships,  looking  to  the  terms  of  the 
sanai  that  it  was  not  an  original  aanad,  but  that  it  treated 
the  lands  included  in  it  as  old  ghatwali  lands.  It  is  unnecessary^ 
however,  to  determine  whether  the  tenure  was  created  by  that 
ianad  of  1794,  or  existed  from  an  earlier  date,  for,  whether 
it  was  created  in  1794  or  not,  it  appears  to  their  Lordships 
that  the  plaintiff  is  not  entitled  to  maintain  this  suit>  and  to 
turn  the  defendants  out  oi  possession.  Upon  the  principle  of 
the  Case  just  deoided,  the  plaintiff  is  not  entitled  to  turn  the 
the  defendants  out  oi  possession  upon  the  ground  that  he  has 
dispensed  With  the  services,  fie  is  not  entitled  as  a  purchaser 
at  a  sale  for  arrears  of  revenue  to  turn  the  defendants  out  of 
possession  upon  the  ground  that  the  grant  under  which  the 
defendants  claimed  was  created  subsequently  to  the  time  of  the 
permanent  settlement.  At  the  date  of  the  purchase  at  the  sale 
for  arrears  of  revenue  Regulation  XI  of  1822  was  the  law 

20 
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which  gOTerned  rach  sales ;   but   that  Begcdation  had.  beau 
^  repealed  before    this  sait  was  oommeooed,  and,   unless  the 
Uaja      Begulation   of  1793  is  still   in  ezistencei   there  is   no    law* 

^'ftH<^    '^^^  "^^^^  ®°^^1®  ^>^  plaintiff  to   arail  himself  of  Ilia  fact 

Babapus    Qf  ]jig  being  a  purchaser  at  an  auction  sale.    Their  Lordships 

Tha'kvb     had  some  doubt  in  the  case    which   has  been   cited. — Banee 

Md^wwjto  Sunumoyee  ▼.  Maharaja    Sutteeschunder   Bay    (U— whether 

•         the  Begulation  of  1 793  was  in  ezistenoe    or  not ;  but  they  held 

that,  assuming  it  to  be    still  in  forccy  it    did  not  authorise  a 

purchaser  at  a  saile  for  arrears  of  Oovernment  revenue  to  treat 

the  pottas  mentioned  in  8.  5  of  that  Regulation  as  absolutely 

void  for  the  purpose  of  turning  the  holder  out  of  possession,  but 

^that  the  purchaser  was  only  entitled  to  enhance  the  rent.    That 

section  enacted :    "  Whenever  the  whole  or  a  portion  of  the 

^  lands  of  «ny  zemindar,  independent  talookdar,  or  other  actual 

proprietor  of  land  shall  be  disposed  of  at  a  public  sale  for  the 

discbargeof  arrears  of  the   public  assessment,  all  engagements 

'which  such  proprietor  shall  have  contracted  with  dependent. 

^talookdarSf  whose  talooks  may  be  situated  in  the  lands  sold* 
•as  also,  all  leases  to  under-farmers  and  pottas  to  ryots  for  the 
•cultivation  of  the  wholeor  any  part  of  such  lands  (with  the  excep- 
tion of  the  eogagements,  pottas,  and  leases  specified  in  ss.  7  and 
8)  shall  stand  cancelled  from  the  day  of  sale,  and  the  purchaser 
•or  purchasers  of  the  lauds  shall  be  at  liberty  to  collect  from 
such  dependent^talookdars,  and  from  the  ryots  or  cultivators  of  the 
lands  let  in  farm,  and  the  lands  not  &rmed,  whatever  the  former 
proprietor  would  have  been  entitled  to  demand  according  to  the 
established  usages  and  rates  of  the  pergunna  or  district  in  which 
such  lands  may  be  sitaatedi  had  the  engagements  so  cancelled 
never  existed/'  In  the  case  to  which  I  faavd  just  referred  their 
Lordships  held  that  the  meaning  of  the  words  ''  shall  stand 
cancelled  from  the  day  of  sale,''  was  not  that  they  ^should  be 
absolutely  cancelled  for  the  purpose  of  enabling  the  purchaser  to 
Tecover  possession  of  the  lands,  but  that  they  were  to  stand 
cancelled  from  the  day  of  sale  so  far  as  to  enable  the  purchaser 
•to   exercise   the   power   given   of  enhancing  the  rent  to  the 


(1)  10  Moore's  L  A-,  122 
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perganna  rates.    Therefore^  aasnminf;  that  the  ghatwali  tenure       ^^^ 
in  qneetion  waa  created  subsequently  to   the  date  of  the  per-      baja 
manent  settlement^  namely,  in  the  year  1794,  their  Lordships    ^^^  ' 
are  oE  opinion  that  the  plaintiff  would  not  as  an  auction  pur-    BiEAotia 
ehaser  be  entitled  to  turn  the  defendants  out  of  possession,  but     THjjLtJs 
tiiat  his  only  right,  of  any,  would  be  to  enhance  the  rent.    The  MuNOBvif just. 

diaciBion  in  the   ease  of  Banee   Sumomoyee  t.  Suteeschunder 

Boff  (I)  was   upheld  in  the   case   of    the   Raja    Satyasartm         * 

Qho8€d  ▼•  Miihesh  Chafidra  Mitter  (2.) 

TheirLordshipsareof  (^nion  that  in  any  view  of  this  case, 
the  phSntiS  is  not  entitled  to>  maintain  this  suit  and^  to  turn  the 
defendants   out   of  possession.    Their   Lordships   express  no^ 
opinion  as  to  whether  the  plaintiff  would  be  entitled  to  enhance - 
thereat-    Whether  the  circumstances  of  the  case  would  enable 
him  to  enhance  the  rent,  or  whether  a  suit  to  enhance  would  be 
barred  by  the  Statute  of  Limitations  are  questions  which  are  • 
not  at  preseht  before  their  Lordships,  anlim  to  which.they  wish* 
to  express  no  opinion^ 

Under  these  oircumstancea  their  Lordships  will  hianbly. 
reoommeod  Her  Majesty  to  afiurm  the  decision,  of .  the  Highi 
Court,  and  to. dismiss  the  appeal,  with  costs. 


Appeal  dismissed. 


Agent   for  appellants :  Mr.  Wilsmi^ 


Agents  for  respondents :  Messrs.  Barrow^saii  BdrUm^. 

The  third  case  was  an  appeal  from  a  decision  of  the  High  ^fa^^'l^^ 
Cburt  (Loch  and  Glover,.  JJ,)  acting,  as  Special  Commissioners,     thaxub 
dated  the  25th  August  1868.  ^Xot'™ 

The   question  arising*  in*  the   case  waa<  as  to  whether- tha        v* 
ghatwals  of  Talook  Ehukwara  or  the  zemindar,  Baja  Lilanand    jj^i^akik 
Sipgfay  were  entitled  to  recoyer  the  reyenue   paid   by    the    ^^'"^ 
ghatwals  to 'the  Government  under  the  settlement  made  with, 
them  after  the  decision  of  the  Special  Commissioner,  •  dated  tho 

(I)  10  Moore's  I.  A.,  123/ 
(?)  2  B.  U it,  F.  C.  23s  12  Moors's  I.  A., 263^ 
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Thakur     re^nix^e  and  OAieBS  the  ghatwali  lands  of  ^uruokpore  (1)« 

^^Swo^r"      Alter  the  reversal  of  that  decision  by  the  Privy  Council  on 

Vf         the  25th   July    }855  on  the  appeal  preferred  in  one  of  the 

LiLANAND    several  cases  by  the  Baja  (2),  the  latter  applied  for  a  review 

];^Ds    ^^  jadgment  in  all  the  cases.    On  the  2dth  February  186Q  the 

gadder  Dewanny  Adawlat   acting  as   Special   Commissioners 

*  tool;  the  review  cases^  to  which  none  of  the  ghatwab  were 

parties^  into  consideration  ibnd  reversed  the  decisions  in  all  of  theniy 

but  declined  to  adjudicate  upon  a  claim  advanced  by  the  Baja 
to  this  fand  as  mesne  profits  to  which  he  was  entitled.  On  this 
point  the  learned  Judges  said.  "  The  contest  invoWes  the 
rights  ef  the  applicant  and  others,  the  ghatwals  not  naw  beforO 
the  Court  whose  rights  are  altogether  denied  by  the  zemindar^ 
to  receive  the  refund.  Now  pnma  facie  the  right  to  receive 
the  sums  collected,  with  deductions  for  quit-rent  due  to  the  zemin-> 
dar,  is  with  the  ghatwals,  and  not  with  the  applicant  before  us. 
But  be  that  as  it  may,  it  is  not  within  the  competentgr  of 
this  Court,  acting  as  Special  Commissioners  under  Begalation 
IXI  of  1828»  summarily  to  determine  a  question  of  disputed 
private  right  of  this  nature ;  and  n^ore  especially  when  one  ol 
the  parties  interested  has  not  appeared  before  us,  and  is  pro- 
bably ignorant  thi^t  such  a  q^uestion  would  be  mooted  in  these 
.  proceedings.  Such  question  must  be  left  to  he  decided  by  the 
regular  Civil  Courts  of  the  country.'^ 

On  appeal  by  the  Baja  from  this  decision  the  Privy  Council 
on  the  28th  November  1863  altered  the  decree  of  the  Sttdder 
Court  by  adding  thereto  a  declaration  that  the  Special  Com^ 
missioners,  the  Judges  of  that  Court,  had  jurisdiction  to  decide 
upon  the  true  title  to  the  funds  in  question  and  to  direct 
payment  of  those  funds  with  interest  accordingly,  but  that  at 
the  hearing  before  the  Sudder  Court,  it  did  not  sufficiently 
appear  who  was  or  were  the  person  or  persons  justly  ein^titled, 
and  that  an  enquiry  ought  to  have  been  directed  by  the  Court 
ou  the  subject  (3)  ;   f^nd  with  this   dechiiration  they  remitted 

(1)  See  091^0,  p.  125.  (2)  6  Moore's  I.  A.,  10l| 

(8)  9  Moore's  I.  A.|  W  i  «ee  p:  4dl, 
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tbe  eaae  to  India  to  be  larihet  dealt  mth  on  the  footmg  of       ^^^ 
tbeir  order.  tba&de 

Aocordingly.  on  ihe  12.fcli  April  18fi4>  tho  High  Court  caUed  ^^SJ^jJ^'''* 
npon  the  ghatwals  to  state  their  claims  to  the  money  received         v^ 
by  the  Groyernment|  and  the  Jtaja  haying  appeared  in  opposition       g^Q^^ 

to  them,  the  High  Court,  on  the  25th  August  1868,  passed  a    ^^^^^^ 

decision  declaring  the  Baja  entitled  to  the  whol0  of  the  mouey 

''  partly  as  the  quitrrent   due  to  him,   and  the  remainder  as  • 

compensation  for  the  loss  of  the  services  of  the  ghatwals  daring 

the  period  the  settlement  with  them  continued  in  force'*  (1). 

The  present  appeal  was  then  preferred  by  the  ghatwals  ta 
Her-  Majesty  iu  Co wcU. 


Mr.  J.  IK  Bell  for  the  appellants  : — It  the  Government  had 
not,  by  t]be  Court  in  India,  been  declared  entitled  to  assess. 
the  lands  held  by  the  appellants,  the  zemindar  would  not  have 
been  entitled  to  the  monjsy  which  the«  appellants  were  obliged  to 
pay  The  effect  of  the  order  of  Her  Majesty  in  Council  founded 
on  th»  decision  of  the  Lords  ot  the  Judicial,  Committee  of  the 
25th  July  1855,.  was  to  restore^  the-  zemindar  and:  the  ghatwals  ta 
the  statue  which  they  respectively  held  previous  to  the  suit  by 
Govemment  for  resumption.  The  zemindar  haanot  shown,  nor 
could  he  show,  that  he  haa  any  elaim*  to^  any  portion  of  the 
fund  in  respect  of  services  which  the  appellants  as  ghatwals  wero^ 
under  an  obligation  ta  perform.  The  efE^t  ol  granting  to  the 
zemindar  a  declaration  of  nght  ta  the  money  in  question  would 
entitle  him  to  receive  money  inconsistently  with  the  terms  of 
the  lienura  under  which  the  appellants  hold  their  lands.  At  any 
rata  only  that  part  of  the  fund  which  constitutes  the  rent  due 
to  the  zemindar  should  be  paid  over  to  hita  the  remainder  of  the 
money  in  question  being  the  property  of  the  appellants,  and  ot 
no  other  person.. 


Mf.  Iteith,  Q.C.,  and  Mx^D^yne  tor  the  Baja :-— The  principles 

m 

laid  dawn  by  the  Judges  of  the  High  Court  are  correct..   Tha 

(I)  9  Bt  I4.  B.|  A.  Q^i  lAd« 
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^^^^      amoant  paid  by  tie  ghatwafe  as  revenne  onght  to  be  paid  over 
Thaots     to  the  Baja  partly  as  the  quit-rent  due  to  him  and  partly  by 
^"^mw!^  i?ay  o£  oompensation  for  the  loes  of  services. 

BaJa 

la^NANa       jjp^  Torsyth,  Q.O.,  and  Mr.    Merivah  for  the  Government 

BAA^ua   asked  that  the  Government  being  merely  in  the  position,  of  a 
stakeholder  should  in  any  ease  be  allowed  oost8» 

Their  LoBDSHiiPS  gave  the  following  judgment  :-• 

In  this  case  Thakur  Munornnjun  Singh  and  Tekaet  Loke« 
nath  Singh  are  the  i^ppellants,  and  Baja  Lilanand  Singk 
and  the  Qovemment  are  the  respondents.  The  appeal  is  fronx 
a  judgmaut  of  the  High  Court,  acting  as  Special  Commissioneifl^ 
dated  the  25th  of  August  1868. 

The  casOi  as  stated  by  the  Judges,  in  delivering  their  decision^, 
arises  out  of  the  prooeedmgs  of  Government  to  resume  oertaiik 
ghatwali  lands  in  Khnruckpore. 

They  say  i— ^^  On  the  appeal  of  Baja  Lilanand  Singh  and 
the  Government,.  Her  Majesty^  in  a  Council  held  on  the  25th' 
July  1855,  held  that  the  ghatwali  landa  in  the  aemindari  of 
Khnruckpore  were  not  liable  to  resumption  and  reassessment 
under  the  provisions  of  cU  4,  s.  8,  Begulation  I  of  1793> 
which  related  to  simple  police  establishments,  and  they  set  aside 

the  resumption^  and  gave  a  decree  for  mesne  profits  in  &vor  of 
the  Raja,  appeUfemt.^  The  mesne  profits  which  Government 
had  to  refund  consisted  of  the  rent  or  revenue>  paid  by  the- 
ghatwabi  whose  lands  wese  resumed,  and  with  whom,  a  settle^ 
ment  had  been  made  at  half  jama  which-  settlement!  was  in. 
force  so  long  as  the  resumption  deorees  were  not  set  aside. 
On  the  strength  of  the  decrees  which  he  had  obtained  in  the- 
*  Privy  Council  in  July  185^   Baja  Lilanand   Singh   applied 

for  a  review  of  judgment  in  all  the  other  cases  ib  which  ghat^ 
wali  lands  ii^  the  aemindari  of  Khnruckpore  had  been  resumed  ;: 
and  the  review  was  admitted  and  a  decree  passed  in  1*860  by 
three  Judges  of  the  late  Sudder  Gouvt,  sitting  as  Speoial  Gommis^ 
sioners,  who  reversed  the  order  for  resumption,  but  declined  to 
determine  the  question  as  to  meime  profits^  whioh  bad  beea 


Babadvb 
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realised  by  Goveroment."    From  ihafc  judgment  an  appeal  was       W> 
presented  .by  Baja  Lilanand   Singh  to  Her  Majesty  in  Coancil,     Tbaevh 
and  on  the  4th  of  February  1864,  the  Judicial  Committee  held  ^'g^^S!^ 
that    "the  Judges  who  made    the  decree  of  1860  ought  noti  in         v, 
ikeit   Lordships'  view  of  the  matter^  to  havo^been  silent  as  to     XiirAnAMo 
the  title  to  the  money,  but  ought  to  have  declared  and  acted  on    ^^^^^b 
it^  if  able  to  do  sOj  from  the  materials  and  parties  before  them, 
and  if  not  so   able  to  have  directed    an  inquiry  to  ascertain  the 
person  or  persons  entitled/'    Upon    that  the  case  Was  remitted 
to   the  High    Court*  and  the  decision  now  under  appeal  was 
passed  by  the  learned  Judges^    They  held  that,  according  to  the 

theory  of  the  gbatwali  tenures,  the  lands  were  assigned  to  the 
ghatwals  for  msiDtenimce  in  return  for  and  in  payment  of  police 
duties  performed  by  them.  The  profits  of  the  gbatwali  lands, 
they  said,  might  therefore  be  said  to  represent  the  wages  which, 
if  paid  in  ittoney>  would  have  been  paid  to  the  ghatwals  for  their 
services ;  and  they  proceeded  to  say  that  it  appeared  to  them  that 
the  ghatwals  bad,  on  thehalf  rates  which  they  pocketed  during  the 
existence  of  the  settlement^  been  amply  compensated  for  any  loss 
which  they  had  sustained  (though  they  did  not  appear  to  have 
sustained  any)  during  ihe  period  when>  owing  to  particular 
circumstances,  they  did  not  and  could  not  perform  their  police 
duties*  They  said  '*It  has  been  suggested  to  us  that  the  value  of 
the  services  of  the  ghatwals  might  be  computed  by  ascertaining 
the  numerical  strength  of  each  poHt  and  assigning  to  the  sirdar  and 
each  of  the  ghatwals  a  salary  suitable  to  the  position :  but  on  the 
view  we  have  taken  above,  such  computation  appears  to  be  unne- 
cessary y  for  if  we  are  correct  in  looking  upon  the  whole  profits  of 
the  ghatwali  lands  as  equivalent  to  the  wages  which  the  ghatwals 
would  otherwise  have  received,  it  is  apparent  that  when  they 
did  no  service  and  retained  one  half  of  the  profits  for  their  own 
benefit  they  cannot  claim  the  other  half  paid  by  them  to  Gov- 
ernment in  the  shape  of  revenue/^  They  .said  "The  whole  of 
the  money  paid  by  the  ghatwals  to  the  Government  in  the  shape 
of  revenue  Should  be  paid  over  to  the  zemindar  Baja  Lila- 
xland  Singh,  partly  as  the  quit-rent  due  to  him,  and  the  remainder 
as  compensation  for  the  loss  of  the  services  of  the  ghatwals 
during  the  period  the  settlement  with  the  ghatwals  continued  in 
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^^^^       force-    The  sumd  to   be  reftltided  will,    as  provided  for    by  the 
Tbaxub     decree   of  the   Privy  Ooancil)   carry     interest  to    the  date   of 

V.  Now,  tbe  fltatns  of  the  ghatwals  has  been  determined  in    the 

LiLANAND    cases  which  were  i)efore  their  Lordships  yesterday,  and  it  was 

Bmadus      ^^^^  ^^^  *^^*'  *^®  ghatWftls  held  the   lands  in  questioti   upon  a 

tenure,  by  which  they  were  liable  to  a  certain  rent  and   also  to 

•  certain  ghatwsH  services,  and  that  notwithstanding  the  arrange- 

ment which  had  been  come  to  between  the  zemindar  and  the 
Crovemment,  by  which  the  Government  had  increased  the 
revenue  of  the  zemindafi  to  the  extent  of  Rs.  10,000  a  year 
in  consideration  of  the  dispensation  by  Grovernment  of  the  servi- 
ces, the  ghatwals  were  still  entitled  to  hold  their  lands  upon  the 
tenure  upon  which  they  bad  been  granted,  and  were  entitled  to 
hold  the  lands  and  to  receive  the  rents  and  profits  thereof,  paying 
to  the  zeifiindar  the  rent  reserved  upon  the  tenure. 

Now,  applying  that  principle  to  the  present  case,  it  appears 
that  when  the  Government  received  half  of  the  profits  of  the  land 
for  revenue^  and  left  only  one  of  'the  profits  of  the  land 
in  the  receipt  of  the  ghatwals,  the  Government  were  receiving  a 
portion  of  the  profits  of  the  land  which  ought  to  have  gone  to 
the  ghatwals.  They  were  receiving  also  a  portion  of  the  profits 
of  the  land  which  ought  to  have  gone  to  the  zemindar  \  in  other 
words,  the  Government  were  bound  to  return  the  one  half  of 
the  profits  of  the  land  which  they  received  as  revenue  by  paying 

to  the  zemindar  the  rent  which  was  dae  to  him  Under  the  tenure, 
and  returning  to  the  ghatwals  the  remainder  of  the  money. 

Under  these  circumstances,  their  Lordships  are  of  opinion 
that  the  judgment  and  decree  of  the  High  Court  should  be 
varied ;  and  they  will  humbly  recommend  to  Her  Majesty  that 
the  judgment  and  decree  of  the  High  Court,  acting  as  Special 
Commissioners,  be  varied  j  and  that  it  be  decreed  that  out  of 
the  moneys  received  by  the  Government  of  Bengal  in  respect 
of  the  lands  included  in  the  tenure  of  the  appellants  the  zemindar 
do  receive  the  amount  of  the  money  rent  payable  under  the 
ghatwali  teuure  during  the  period  in  respect  of  which  the 
moneys  in  the  hands  of  the  Government  .were  received  as 
revenue,  that   the  remainder  bo  paid  to  the  appellants,  and  that 
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tlie  cue  be  remitted  to  the  High   Court  as  Special  Commission-       i873 
erB|  who  are>  if  necessary  >  to  determine  the  amounts  to  be  repaid     thakur 
to  the  parties  respectively,  according  to  the  principal  above  laid  Munobdnjum 

down,  the  moneys  so  to  be  paid  to  carry  interest  as    directed  by        v, 
the  loirat  Ootirt.  i^,^*^ 

Singh 

Looking  to  all  the  circnmstances  of  the  case,  their  Lordships    Bahadur 
will  hnmbly   recommend  to  Her  Majesty  that   each  party  be 
directed  to  pay  his   own   costs   tnctirred  in  India  subsequently 
to  the    order   of  Her  Mi^esty  in  Council   of  the  lat  of  March 
1864>    that  is  the   date  of  Uie  order  in  Council  which  was  passed 

in  pursuance  of  the  decision  of  the  Judicial  Committee  of 
February  1864«  It  does  not  appear  at  presen1>— for  we  have 
not  the  decree  of  the  High  Court  before  us-^whether  the  High 
Court  awarded  any  and  what  costs  by  that  decree ;  but  if  any 
costs  have  been  paid  by  either  party  under  the  decree  now 
under  appeal  such  costs  are  to  be  refunded,  and  each  party  will 

bear  bis  own  costs  of  this*  app^l.  In  regard  to  the  Government, 
their  Lordships  think  that  the  Qovemment  ought  to  bear  its  own 
costs  of  this  appeal* 

Decree  varied  accordingly* 
Agents  for  appellants  t  Messrs*  Barrow  and  Barton, 
Agent  for  the  Baja  respondent :  Mr  Wilson^ 
Agents  for  the  Gotrernment :  Messrs.  Lawford  and  Waterhouse 


U 


« 


\ 


^.  BENCfAL  LAW  BEPOBTS,  YOL.  XIU 


ORIGINAL  CIVIL. 


If  ^^  U         ^^f^"^^  S^^  Bkhard,  Oouch,  Kt,.  Chief  Justice,  and  Mr.  Justice  Pontifeji. 

HARAN  CHANDRA  MOOKBRJBBr.  NANDAGOPALMUTTT- 

LALL  AND  AlIOTUSd. 

,  Farties^Aci  IX  of  1850,  b.  drl^BuU  far  Legacy  or  difUributive  Bhare  ufider 

Inteetaoy — Deposit, 

K  diod,  IcaTing  a  willi  directing  a  certain  sum' to  be  paid  to  JIf  his  widow, 
the  unexpended  balance  of  such  sum  to  go  at  the  death  of  If  to  his  heirs, 
il  brought  a  stiit  against  the  executors  of  K'a  will,  which  was  oompromised 
on  the  payment  by  them  to  her  of  a  certain  sum.  This  sum  she  deposited . 
with  N,  one  of  the  members  of  airm,  to  be  invested  in  IPs  own  name,  he 
paying-her  such  interest  as  it  yielded  him,  Q^  the  dissolution  of  the  firm 
the  sum  deposited  by  M  was  made  over  to  2f  alone,  and  on  the  death  of  N, 
his  estate,  and  with  it  the  sum  deposited  by  M,  came  into  the  hands  of  the 
eons  of  N-  'On  the  death  of  M,  the  plaintiff,  and  two  others  were  the  heirs 

•  ef  JE*.  In  a  suit  brought  by  the  plaiutiJK  against  the  sons  of  JDT  for  a  third 
share  of  the  sum  deposited  by  if:«- 

JBe2c2  that  such  a  suit  was  not  a"  suit  for  a  distributive  share  under 
■an  intestacy,  or  of  a  legacy  under  a  will "  within  s.  32,  Act  IX  of  1850  ;  ale 
the  ^parties  claiming  to  be  entitiled  to  any  interest  in  the  sum  deposited! 

•  should  have  been  made  parties  to  the  suit. 

Case  stated  for  the  opinion  of  the  High   Courfc  by   the   First 
-Judge  of  the  Calcutta  Small  Cause    Court  under  e.  7  of  Act 
XXVI  of  1864. 

^'  Plaintiff  in  this  case  soes  the  defendants  as  heirs  and 
legal  representative  of  Nilmani  Muttylall  deceased  for  a 
^third  share  of  the  balance  of  money  deposited  by  Srimati 
Mongala  Debi  deceased  with  Nilmani  Muttylall  deceased, 
and  interest  on  the  plaintiff's  share  of  the  deposit. 

•''  The  pleas  principally  relied  on  by   the   defendants  were  :— 

"  Ist — ^That  the  plaintiff  was  not  entitled  to  ane^  only  for 
his  own  share,  in  the  way  in  which   he  has  sued     in  this   action 

"  2nd. — That  the  plaintiff's  cause  of  action  is  barred  by  limits 
-ation^  it  having  accrued  on  the  day  when  the  money  was  paid, 
or  at  any  rate  on  the  day  on  which  the  final  demand  was  made 
by  Mongala  Debi  for  payment  of  the  principal. 
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*'  I  found  the  following  facts,  viz.,  Krishna  Mohan  Mookerjee,        l^^^ 
the  plaintiff's  uncle,  left   two  widows,  Srimati   Mongala  Debi      hakIn 
and    Srimati    Chandramani    Debi.   and  a  will,    by   which    it    C^^ndr^- 

•'  MOOKBBJES 

was   amongst   other   things  provided,  that  each  of  his  widows         v. 
should  receire  Rs.   5,000  for  her  expenses,  and  that   any  nn-  ^^-^j^^^^, 
expended   baliance   of  such  sum  should,    at  the  death  of  each 
widow,  go  to  his  heirs.    Mongala   Debi  died  on  or  about  the  8th 
November  1862,  and  the  heirs  of  Krishna  Mohan  at  that  time  • 

were  the  plaintiff,  the  only  son  of  her  elder  brother,    and  the 
plaintiffs   two    cousins,,   Jadunath    Mookerjee    and'  RamnatK 
Mookerjee,  the  two  sons  of  Krishna  Mohan's  youngest  brother .- 
Before   her   death;  Mongala  Debi  had  instituted  a  suit  against 
the  executors  of  her  husband's  will,  which,  ^was    eventually 
settled  for  Bs.  10,000 ;  and  the  major  portion  of  this  sum  sher 
placed    with    a  firm*  of   which   Nilmani^  Miittylall  was  one  of 
the  partners.     It  was  to  be  invested  fer  her  inNilmani's   own- 
name,   and   be  was   to  pay  her  such  intei^st  as  the  investment 
yielded  him.     On  the  dissolution  of  this  firm>  the  money  deposit-^ 
ed  by  Mongala  was  made  over  to    Nilmani,    alone  ;    and    on 
Nilmani's  death,    the   estate  {of    Nilmani,    and    with    it  the 
money  deposited  by  Mongala,   came  to   the  hands   of*  the  two 
sons   of  Nilmani,  who  are  the  defendants  in  the  present  suit\< 
The  payment  of  the  balance  of  this  deposit- money  was  never 
demanded   by  Mongala  Debi,  but  her  last  demand  for  payment 
of  a  portion  of  it  was  made  so  far  back  as  thirteen  years  ago,  tha^ 
is  to  say,  some  time  in  the  Bengali  year  1267  (1860^61).     On  the 
12th   November  1862,  however,  NilmaOfi  Muttylall    presented 
ta  one  Nabakumar  Bannerjee,    an>  agent  of  the  plaintiff,  and 
hia  cousins,,  for  signature,  the    following   receipt : — '  Received 
from  Baboo  Nilmani    MuttylalL  the    sum    of    Rs.r    (500)    five 
hundred  out  of  Rs.  (2,000>)  two  thousand  remaining  in  his  liands> 
belonging  to-  the  estate   of    the   late    S'rimati    Mongala    Debi 
for  the  purpose  of  performing  her  oeremonies,  &c.     Dated  this 
12th    day    of   November    1863/    NsJ)akTimar  Bannerjee  duly 
signed  this  reoeipt  and  returned,  it  to  Nilmani  Muttylall,,  who 
accepted  and  kept  it. 

^  On  these  facts  I  am  of  opinion,  with  reference  to  the  first  pTeii^ 
(hat  the  plaintiff  is  entitled  to  sue  atone  f<x  Ma  own  share  ia 
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1874        this  Coart«    His  claim  is  for  a  distributive   share  under  his 

rHiR^N      aunt's  intestacy^  or  under  his  uncle's  will.     In    either  case   ik 

U^^^L  ^  admissible  under  the  32nd  section  of  Act  IX  of    1850.    Had 

V.         it   been   simply   a   suit   for   a   one«third    share  of  a  deposit 

jtfuTTTLALL.  XHado  by  himself  and  his  two  cousins,   the   argument  of   Mr. 

Bonnerjee  against    the  jurisdiction   of    tliis  Court  to  hear   it 

would  have  been  good,  and  tbe  cases  cited  by  him  in  point.    Bob 

•  the  deposit  was  made  by  the  intestate  aunt ;  and  the  claim  to 

the  unexpended  balance  of  it  might,  if  the  sum  deposited  bad 

been  her  airidhan^  have  arisen  out  of  her  intestacy,  but  did 

in  fact,  in  my  opinion,  arise  out  of  the  provisions  of  the  uncle's 

will,  by  which  the  money  deposited  was  given  to  the  aunt  for 

her  food  and  religious  rites  only,  and  the  unexpended  residue 

of  it  was  reserved  for  the  testator's  heirs." 

With  reference  to  the  second  plea  the  Judge  held  that  the  suit, 
if  taken  to  be  a  case  of  a  deposit  within  the  meaning  of  Act 
IX  of  1871,  sch.  ii,  cl  147,  was  not  barred,  as  the  receipt 
in  suit  was  a  sufficient  acknowledgement  within. that  clause  to 
give  a  fresh  date  to  the  cause  of  action ;  and  if  viewed  aa  a 
suit  to  which  cL  122j  sch.  ii  of  the  same  Act  applied  it  was 
still  not  barred,  the  cause  of  action  having  arisen  on  the  date 
of  the  death  of  Moogala  on  8th  November  1862. 
The  suit  was  instituted  on  17  th  November  1873. 
Judgment  was  accordingly  given  for  the  plaintiffs'  contingent, 
at  the  request  of  both  parties,  upon  the  'opinion  of  the  High 
Court  as  to  the  validity  of  tbe  two  pleas. 

Mr.  Bonnerjee  for  the  defendant  (1)  contended  that  this  was 
inot  a  suit  '*  for  the  amount  of  a  distributive  share  under  an 
intestacy,  or  of  a  legacy  under  a  will"  within  the  meaning 
of  s.  32,  Act  IX  of  1850.  Such  a  suit  can  only  be  brought 
against  the  person  who  has  taken  out  administration  of  the^ 
estate,  and  not  against  a  person  who  is  merely  a  debtor  to  the 
estate.  Nilmani  was  not  the  personal  representative,  nor  the 
executor  in  this  case.  By  suing  as  he  has  done^  the  plaintiff 
has  split  his  cause  of  action,  and   sues  only  in  respect  of  part 

0)  The  leamed-CoanBol  wm  allow*  sboald  do  so,  as  the  jndgSLeat  of  the 
ed  to  begin  on  his  Baggeetiiig  that  ii  SmaU  [GanBo  Ooiurt  Kad  been  giyen  in 
Fould  b«  more  oonrenieot  that    he    favor  of  the  plaintiff. 
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ofitj  ibis  he  oaiiiioi  do-^Uwnoda  Paraad   Soy  Y^I^sliine   (1)>  ^^^^ 

All  the  persons  who  claim  to  be  interested   in  the  debt  sued  for  Uabah 

should  be  joined    as  parties  in  this   suit.    The  learned  Counsel  ^j^^J^wm 

also  contended   tha(  the  suit  was  barred  by  the  law  of  Umit-  v. 

ation.    Assuming  that  Act  IX  of  1871>  soh*   ii,  ol.    147,  waa  ilvir^khu 
applicable  to  the  8uit>  the  receipt  was  not  a  safficient  acknowledg* 
ment  of.  the  debt  to  give  a   fresh  period  of  limitation  ;  bat  the 

case  was  not   one  of  deposit    under  that  portion  of  the  Act>  but  « 

an  ordinary   case.  ol.  deposit  for  which  a  denaad  was  neeessary, 
and  no  demand   haying  been    made»  the  caase  of  aetioo  arose 

from  the  date  of  the  deposit^  and  the  suit  was  barred. 

Mr.  Evans  was  proceeding  to  argue  in  favor  of  the  plaintiff^ 
but  the  Court  intimated  an  opinion  that  the  suit  could  not  pro- 
ceed in  its  present  form« 

The  opinion  of  the  High  Court  was  delivered  by 

CoucB^  C.J. — We  think  this  is  not  a  case  where  the  demanci 
is  for  part  of  a  distributive  share  under  an  intestacy  or  a  legacy 
under  a  will.  What  is  intended  by  these  words  in  s.  3^ 
of  Act  IX  of  18S0  is  where  the  person  entitled  to  a  share  of 
property  in  the  case  of  intestacy  is  bringing  a  suit  against  the 
person  who  has  the  administration  of  the  property ;  in  the  case 
of  a  legacy^  where  the  suit  is  brought  for  the  legacy  against 
the  person  who  has  the  administration  of  the  property,  whether 
as  executor^  or»  in  this  country^  in  some  other  capacity,  and  is 
liable  to  pay  the  legacy.  Here  the  liability  ol  the  defendant  is 
not  a  liabiliy  of  this  description.  It  arises  from  a  contract 
which  was  made  between  him  aikd  Mongala  Debi  when  the 
money  was  deposited.  There  was  no  express  contract^  but 
there  would  be  an  implied  contract  to  repay  the  money.  The 
d^endant  appears  to  have  been  acting  inacapacity  simiUr  to  that 
of  a  banker  to  whom  money  deposited  is  considered  as  Ien.t« 
It  may  be>  that  on  the  death  of  Mongala  Debi,  the  persons 
who  became  entitled  to  the  money  can  have  the  benefit  of  the 
contract  between  her  and  the  defendant,  and  sue  the  def^idani 

(1)  Vi  B.  L:  R:»  370w 
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1874       to  recover  the  money.    But  they    will  sue  upon  a   liability  aris- 
Haran      iJ^g  froiJt^  ^he  loan,  and  not  on  any  Hablity  to  pay  over  the  share  of 
Chandra    f^y^^  property  of  the  deceased  person^    or    to  pay  any  thing  as  a- 
V,        legacy.    It  appears  to  as  that  this  is  a  case  in  which  the  defendant 
KunrLALL!'  ^^  ^  right  to  have  joined  in  tho  suit  against  him  all  the  persons- 
who  claim  to  be  entitled    to  receive  the   debt,  which:  debt  may> 
^ter  the   death    of  Mongala    Debi,  be  said   to  b  e   due  to  the 
•        heira  of  her  deceased  husband.    On  that  ground  we  think  that 
the  judgment  should  be  for  the  defendant.    It  is    not  necessarjt' 
for  Qs  to  answer  the  other   question  which   has  been  submitted 
tons.    The  judgment  will  be  for  the  defendant  with    costs    of 
the    suit  in   the  Small  Cause    Court  and   the    ordinary   costs 
allowed  ef  reserving  the  question^  and  otherwise  arising  there- 
out or  connected  therewith. 

Attorney  for  the  plaintifE :  Baboo  Bfojonath  Milter. 

Attorney  for  the  defendant :.  Baboo  Ownesh  Chtinder  Ohundsr* 
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LUCKHINA-RAIN    MITTBR    and    akoiber    CDbfbndants).    v.    KHbTTBO 
^•gi^-*  PAL  SINGH  ROY  and  another  (Plaintiffs). 

7tme  16,  '17,  ^ 

^  18,  ^  Juiy  L^^  appeal  froia  the  High  Court  of  Judicature  at  Fort  WilKan  iaBengal} 

17. 
^  -  -     ■  Reg,  YIIl  of  1819 —Deposit  hy  unregistered  Asaigneea  of  a  darpantni 

Talook—Tiea  judicata— LimUatidn, 

LandR,.thehol<Un  of  a  potni  CBiabBy    granted  ia  1856  a   darpaini   leaae  to 
•  S  at  an   annual   rent,    the  lease    aiipnlating  that   S  should  have  full  power  oC 

aale  and  gift,  but  should  not  sub-let  without  the  patnidac'a  consent.  The 
lease  contained  no  st  ipulation  fcr  the  registration  of  any  yendee  or  donee.  In 
186OS80ld  the  darpatni  lease  to  E,  the  deed  of  sale  which  was  duly  regia- 
lered  providing  for  mutatioD  of  names  in  the  patntdar'r  books.  No  suchr 
nutation  was  ever  effected  bj  K,  who  was  never  recognised  aa  their  tenant  by 
L  and  B»  the  rent  of  the  darpatni  being  paid  in  the  name  oi  8. «  In  1864,  the 
rent  due  f  rem  the  patnidars  being  In  arrear,  the  zemindar  proceeded  to  sell 
the  patni  under  Begulatioa  VIII  of  1819.    Thereupon  K,  in  order  to  protect 

^Pre$ent  z  SiB  J.  W,  Coltile,  Sib  6.  PbajOock,  Sib   M.   Shiih,  Sm  B« 

F.  CoUEB,  AND  Sir  L  Pabl* 
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has  nndertennfe,  d^[>oBiied  in  the  Colleoioi&te  on  17th    November  1864  b  1873 

«am  of  money,  on  which  the  sale  was   Btayed,     K,  being   then  in   arrear  in  the  ^~" ' 

payment  of  "hia  darpatni  rent,    claimed  to  set  ott  the  amount  deposited   in  harain 

^0   OoUeotOrate  itgatnat  the  rent  -chie  to  L  atfd  R.    This  L  and  R  refused  Hzttxb 

tto  allow,  and  they  brought  a  suit  in  the  Collector's  Coort  againat   8  and  ^' 

hia  soretiei  to  recover  the  anean  of  rent,    in  that  aott  K  intervened  claiming  Sxkgb  fi.o^ 
tho  benefit  of  the  aet-off,  to   which   however    the  High  Court  on   36th  June 
1866  on  appeal  "held  that  he  was  not  entitled,  the    deposit  being  merely  a 

voluntary  payment  by  B:.  On  80th  Ootober  1867  K  brought  a  regular  suit 
against   8  and  L  and  R  to  recover  the  amount  of  the  deposit  and  Dbtained  a  * 

decree,  but  the  deuision  was  reversed  on  appeal  and  the  suit  dismissed  for 
want  of  jurisdiction.  On  6th  June  1869  K  filed  his  plaint  in  the  proper  Court. 
Bdd  that  he  was  entitled  to  recover  the  ftmount  deposited  by  him  in  the 
Collectorate  (1),  a&d  thKt  the  auft  was  not  barred  aa  being  res  juiieata,  by 
the  deoision  of  26<ih  Jane  )  866. 

MM  also  that  whether  the  period  of  three  years  under  s.  1,  ol.  9  of  Act  XIV 
of  1859,  or  of  six  years  as  provided  by  cl.  16,  s.  1  of  that  Act,  be  the  limitation 
applicable  to  such  a  suit,  the  auit  was  not  barred,  inasmuch  as  K  was  entitled 
to  deduct  the  time  during  which  he  was  bond  fide  prosecuting  with  due 
diKgenoe  avnit  fosr  thefiome  purpose  in  a  Court  net  having  jurisdiction. 

Appeal  from  a  decree  of  the  High  Court  (  Kemp  amd 
Glover  •  JJ.).^  dated  the  10th  February  1871^  reversing  the  deci- 
sion of  the  Judge  of  Burdwan,  dated  23rd  July  1870,  and 
affirming  the  decision  of  the  Subordinate  Judge  of  Burdwan^ 
dated  the  Slst  March  1S70. 

The  following  were  the  facts  of  the  case  :-^The  defendants 
Lnkhinarain  and  Rajnarain  Mitter^  who  wore  patnidars  of  a 
talook  named  Mauza  Astara,  granted  in  September  1856  a 
darpatni  lease  of  the  mauza  to  one  Seetanath  Ghose  at  an 
annual  rent  of  Bs«  5,496  the  lease  stipulating  that  Seetanath 
Ghose  should  have  full  power  of  sale  and  gift,  but  should  not 
Bub-lot  in  sepatni  without  the  defendants'  consent.  The  lease 
contained  no  stipulation  for  the  registration  of  the  name  of  any 
vendee  or  donee.  In  September  1860  Seetanath  Ghose  sold  the 
darpatni  lease  to  the  plaintiffs  for  Bs.  2,925,  The  deed  of  sale 
which  was  duly  registered  provided  for  mutation  of  names  in 
the  patnidar's  books.  The  plaintiffs  however  never  effected  such 
mutation,  and.  were  never  recognized  by  the  defendants  aa 
their  tenants,  the  rent  of  the  darpantni  being  paid  in  the  name 
of  Seetanath  Ghose. 

(I)  See  Ainbika  Debi  y.  2ranlm-b  Das,  4  B*  L.  E.,  F.  B.,  77. 
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^ ^^__     In  l86i,  tlie  ieletrclanfcs  having   for  six   tnontlia  failed  to  pay 

LucKHi-     tbeir  patni  rent  to  the  zemindar^  the  latter  proceeded  to  sell  the 
MiTTER      V^^^^  tifider  Regakktion  YIII  of  1819  j  whereupon  the  plaintiffs^ 
^^    ^'    ^    in  order  to  save  theif   nnder-tenure,    deposited  Bs.  2,053-7*9  in 
6INGH  Rot.  the  Oollectorate  on  the  17th    l^'oveber  1864.    At   that  time  the 
plaintiffs    were  in    arfear  with  their  dftrpatnl   rent^  and    they 
ticcordingly  applied   to  the    defendants     to  set-off   the    atnont 
*         deposited  against  snch  rentvfThe  defendants  refused  and  brought 
fk  suit  against  Seetanath.Ghose  and  his    sureties  to  recorer    the 
^arpatui  rent  then  dae^    The  plaintiffs  intervened   in  that  suit 
elaitning  to  be  entitled  to  set-off  the  Bam   deposited  against  the 
rent,  but  the    High   Court    (Trevor  and  €ampbell»  JJ.)    on.  the 
26th  June  1866  ruled  that    Seetanath    G-hose  was   not  entitled 
to  the  benefit  of  that  set'-off  ,  because   until  the  plaintiffs    estab- 
lished their  interest  in   the  estate  and    obtained      registration* 
their  payment   was   that   of   volanteer8>  made  ikt    their   own 
risk  (1). 

On  30th  October  1867  the  plaintiffs  brought  a  regular  suit 
against  Seetanath  Ghose  and  the  defendants  in  the  Court  of 
the  Friaoipal  Sudder  Ameen  of  Zilla  HoqghIy>  to  recover 
from  the  defendants  the  sum  of  Rs.  2,053-7*0  with  interest 
and  costs^  The  plaintiffs  obtained  a  decree  in  their  favor^  but 
the  Zilla  Judge  reversed  that    decision   and  dismissed  the  suit 

for  want  of  jurisdictioUi  which  judgment  was  affirmed  on  appeal 
by  the  High  Court  on  the  26th  May  1869. 

On  3Ist  May  1869  the  plaintiffs,  under  s.  3,  Act  XXIII 
of  1861^  obtained  the  return  of  their  plaint  from  the  Hooghly 
Court)  and  on  the  8th  June  1869  filed  the  same  in  the 
Court  of  the  Subordinate  Judge  of  Burdwan^  who^  on  81st 
March  1870i  decreed  in  their  favor^  holding  that  ''it  was 
inconceivable  for  what  offence  the  plaintiffs  should  be  suffered  to 
lose  the  money  which  they  deposited  for  the  protection  of  their 
ownrightSj  as  well  as  of  both  the  defendants.^'  In  appeal,  how« 
ever^  the  Judge  of  Burdwan  on  the  23rd  July  1870  dismissed  the 
Buit^  holding  as  the  High  Court  in  special  appeal  had  previously 

(1)  Luchhinarain  UUhr  v.  Seetanath  Ohose,  1 1.  J.,  N    S.,  317  ;  S.  C.« 

6  W.  K.,  Act  X  RuL,  8. 
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done^  that  the  deposit  had  been   made  by  volunteers.      On  the  ^^^ 

10th    February    1871^   a  Qivisioa  Bench  o£the     High  Goiyrt  Luckri- 

reveraed  the  Judge's  decision,   and  restored  the  decree  of  the  ^^^^^ 
first  Court.     Their  judgment  was  to  the  following  effect  :-^  v, 

Khkttbo  PAIi 
"Hiere  can  be  no  doubt  that,  under  Begulation  YIII  of  1819,  all  Singh  Rot. 
patnidars  or  darpatnidars  hav^e  tiie  right  to  alienate  or  otherwise 
traoBfer  their  property  without  the  consent  of  the  aemindar*  <It  shall 
not  be  competent,'  says  b.  ,5  of  the  said  Regulation,  *  tp  the  Eemin-- 
dar'or  other  superior  to  r^sfuse  to  register  and  otherwise  to  give  effect 
to  such  alienations/  The  status  of  the  plaintiff  as  darpatnidar  does 
not  therefore  depend  upon  registration  or  the  consent  of  the  zemindar. 
But  it  is  contended  in  this  case  that  the  special  appellant  has  not 
conformed  to  the  requirements  of  s.  &  of  the  Regulation,  that  is 
to  si^,  that  he  has  not  furnished  security^  or  paid  a  fee*  or  obtained 
registration  of  his  name  according  to  the  forms  laid  down  in  that 
section,  and,  therefore,  that  not  being  a  darpatnidar^  he  is  not  entitled 
to  claim  any  refund.  We  think  that  tiia  contention  is  wrong.  Under 
the  Begulation  the  semindar  or  other  superior  helder  in  certain  cases 
is  empowered  to  attach  the  property,  if  the  subordinate  holder  neglects 
to  register  his  name,  and  to  hold  it  in  trust  for  the  suborjinate  holder ; 
and  in  all  cases  until  the  transfer  is  registered,  the  old  tenant  and  the 
tenure  itself  are  liable  for  the  rent  due.  There  may  be  cases  in  which 
a]party  may  become  the  purchaser  of  a  darpatni,  and  the  superior 
estate  may  be  put  up  for  sale  and  sold  before  he  could  possibly  have 
time  io  effect  the  registration  of  his  darpatni  rights.  Can  it  be  said 
in  €9Mes   of  this   description  that,  if  the    darpatnidar  paid  a   sum   of 

money  on  account  of   the  rent   due  by   the   superior  holder  and  saved 
the  patni   from  sale,  he  would    not  be  entitled  to   a  refund  of  the  sum 
so  paid?    The   subordinate  holder    has    an    interest  of    his  own  to 
protect  which  wCuld  be   altogether  sacrificed,  if  he  were  not   able   to 
save  the  superior  tenure  from  the  hammer  ;  for  with  the  superior  tenure 
all  subordinate  tenures  fall  in  the  event  of  a  sale :  and  after  all,    the 
duties  of  the   subordinate .  holder,  as  prescribed  in  the  Begulation,   are 
formalities ;  their  primary  object  is  to   give  the  superior  holder   inform- 
ation   of   who  is.  his    tenant,    and    until   they   are  conformed  to,   the 
superior  holder  is  justified  in  looking  to  the  registered   tenant   for   his 
rent." 

From    this    decision    the  defendants  now   appealed  to  Her 
Majesty  in  Council. 

Mr«  Lindsay   Beed  and   Mr.   Hunter   for   the   appellants 
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_  contended    that    the   payment  into    the    Collectorate    by    the 
LucKHi-      respondents  was    volantary    and    established  no  claim    on  the 
MiTTSR      patnidars.  .They    cited    Annundchunder    Banerjea  v.    StHAul- 
j^g^^  p^j^  cAwnder     Day    (1),     Sonaoollah    t.     Ranee    Rajeshurree   (2), 
SinomRoy.   Thakoorchand  Banerjea  y.   Shurmuniesa    Khatoon   [S),  Luckhi- 
narain    Mitter  v.   Seetanath  Ohoae  (4),   Poorrho   Chtmder  Doss 
Chmodhry  ▼.  Sreenath  Ooopto  (5) ,  Biesomoyee  Dossee  v.   Mackm- 
.         tosh   (6) ,   Nityanund   Paul  r.   Ram  Doollub  Buttohya  I   (7) ,  and 
Mrityunjaya  Sircar  v,  Gapal  Chandra  SiYkar  (8).  Independently 
of  Regulation    YIII  of    1819*  the   respondents  had  no  right  to 
make  the  payment.     It  is  submitted  that  the  respondents  are  not 
^'  talookdars  of  the  seoiond  degree''  within  the  meaning  of  cl.  2, 
a.  13  oC  that  Refculation,  and  thai  the  payment  was  not   bona 
fidet  bat  was  made  for  the  pnrpose  of  obtaining  an  nndae  advan- 
tage by  paying  in  their  own  n^mes  instead  of  in  Seetanath's,  they 
not  being  registere4  darpatnidars,  The  following  c^nthorities  were 
also  cited  '.-r-Bhoho  TdHnee  Ifossee  v,  Prosqnno  Moyee  Dossee  (9), 

(I)S.  D,   A.;    1857,1195.  the  plaiDtiTs  rigbt  to,  n^d  for  posies'* 

(,3}  Id.,  464.  sion   of,    a  certaii^  tenure  which  stood 

(3)  Id.,  808.  in  the   name  of  one   Chandee   Ghnm 

(4)11.  J.,    N.  S.,   317;  S.  C,  eW.    Mandal.     The  plaintiff  alleged  that  the 

B.,  Act  X  Rnl,  8.  right,  title,  and  interest  of  the  latter  in 

(5)  6  W.  R.,  173.  the  tenure  were  sold  on  the  7th  Asar 

(6^  2  Haye  Rep.,  14.  1270    (2(itk   Jane    IMS)   in  exeentian 

(7)  2  W.  B.>  ^3.  of  a    decree   held   by   the   talookdas 

(8)  2  B.  L.  R.,  A.  C,  131.  i^oylas  Nath    Chnnder,   and   that  her 

(9)  Bffare  M£r,  Juitice.  Bayley    and       husband    had   then   become   the  put- 

if r.  Juttia  Macph^aor^,  obasfv.      The  talookdar      subsequently 

brought  a  suit  against  Chundee  Ohum 
The  2Sth  August  1868.  for  rent  and  to  eject    him,  and  on  the 

23rd    Chaitra  (4th   April)  obtained  an 

BHOBO  TABIN£B  DOSSKE.  (Widow     ex  parte  decree  in   execution  of  which 

or  DxriNDANT)  V.  PBOSONNO  he  ousted  the  plaintiff's  husband.    The 

H07EE  DOSSEE  (Plaintiff).*  latter  having  died,  the  plaintiff  brought 

the  present  suit  which  was  decreed  in 

Unregiaiered  PurchMer  of  Tenure-^De-    her  favor  by  the  two  lower  Courts,  and 

eree  for  Arrears  oj  Rmt,  the  defendant's  widow  then  preferred 

this  appeal  to  the.Bigh  (lourt. 

This  was  a  suit  for  a  declaration  of 

•    Special  Appeal  No.  2560,  preferred  on  the  24th  September  1867,  against  the 
decree  of  the  Officiating  Additional  Principal  Sudder  Ameen  of  Bjast  Burdwan, 
dated  theSOth  July  1867,  affirming  a  decree  of  the  Mansif  of  th«t  ^uM^t,  dated 
ihe  26th  June  I860. 
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Nuddear    Chand   Sein    v.    Kishoree   Lall    Chucherbutty     (I),        ^873 

BaboM     Otool     Ohunder     Mook^ee  gofe  a  decree  for  poaesaion   asd  ejeot*       naxain 

and    AmMd    Chundtr   Ohoaal  for   the  ment,    which  became  omnplete  fifteen       Mittbr 

appelbuit.  days  after  ihi.,  aboat  the  18th  or  19th            v. 

Babnoe    Tarwhntik   DiUt   And    Mo-  Aflar»     haTVk   known    that    during  the  ^^"™^J^^^ 

hendro  Lail  Shome  for  the  respondents  interanediate  time,  that  is  to  say,  on  the 

7th  .Asar,   the   plaintiff   had   beooD»e 

The  following  jadgments  Were  ddi-  the   purchaser  •  of   the    tennra,     con" 

vexed :-«  seqaently  the  defendant  KojIm    Nath          * 

shonld  have  demanded  the  arrears  cjf 

BaitlvY)  Ji— In  this  case   the  plain-  ren&  from  the  new  pan>baB^   and  not 

tiff  sued  for  deolaration  of  liis  right  to  having    done   so^  was  not  competent  to 

a    certain   tennre    and    for  possession  eject  the   plaintiff  for  arrears  of  rent 

thereof,  on  the  allegation  of  his  having  due  against  the  tenors, 

on   the   7th   Asar    1270   B.S.     (20ih  The     defendant     i^peaU     speeiallj 

Jane  1863)  pnrohased  the  rights  and  against    the    lower    Appellate  Court's 

interests    of     one      Chnndee     Ohnm  decree  and   urges,  that  the    plaintiff^s 

liondul  at  a  sale    in    exeoation    of   a  allegation    of    fraad     has   not    been 

decree  held  by  Koylaa  Kath  Obnnder.  eatablisbed,  and  that  it  was  no  neces- 

Plaxntlff  also   alleged     fraud   on   the  sary  conaeqaenoe  that,  becanae  Koylaa 

part  of  the  semindar*  J^ath  had  his  decree  completed  fifteen 

The  defendanta  Koylaa  Kath  pleaded  days  after  the  date  thereof,  or  aboot 

that   the  i^aintiff  might  or  might  not  18th   Asar    1270,  he  must  have  neeee'- 

haTB  purchased  the  tenure,  but  that  h^  sarily  known  that  the  plaintiff  was  the 

^'■ght  to  have  paid  the   rent   decreed  purehaaer  of  the  right  and  interest  of 

against  the  recorded  tenant ;  that  as  he  the  previoas  tenant  at  a  sale  in  ezecu" 

had    not  ao  paid,  he  was  liable  to  be  tion    of   a   money  decree  on  the  7th 

ejected.     Defendant    added    that   he  Asar  ;  and  moreoter,  ought   to    have 

bad    sued  for  arrears  of  rent   on  the  demanded  arrears  of  rent  due  against 

S3rd  Ghaitra  (4th   April),    and   got  n  Uie   previons  tenant.    Secondly,  that 

decree  under  a.  78  for    rent   and    for  it  was  for  the  purehaaer^  if  he  wished 
ejectment    on  the  Srd  Asar  1270  ^18th    to  place  himself  in  the  position  of  the 

June     1868),    .which    decree   became  former   tenant,   to   take    the  ordinary 

complete  on  the  expiry  of  fifteen  daya  course     prescribed  by     law,   n's.,    to 

without  deposit  of   the   arrears   due  j  obtain   the   registration  of  his   name 

that   thna   defendant'a    eJMtmant   of  in    the   zemindar's  tarritikiaf  and  tfaa 

plaintiff  was  quite  legal.  until  he  did    this,  the  zemindar  was 

Both  the  lower  Courts  hare  given  the  not  at  all  bound  to  recognize    him    as 

plaintiff  a  decree.     The  lower  Appel-  his  tenant. 

late    Court  doea    not  clearly  find  the  I  am  of  opinion  that  fraud    has   not 

allegation   of   fraud    proved    by   the  been  legally  found  at  all  by  the  lower 

plaintiff ;  but  \hat  Court  seems  to  infer,  Appellate  Tourt,  because  I  do  not  see 

thnt  becauae  the   same    Koylas    Nath,  it  proved  that  there  was  any  clear  and 

who  aa  a  judglnentKoreditor   sold  the  diatinct   knowledge  of     Keylaa    Natb 

rights  and  intereata  of  Chnndee  Chum  that  the*  plaintiff,  by  reaaon  of  hia 
on  the  7th  Aaar  1270,  muat,  aa  the  purchaao,  atood  in  the  place  of  the 
tolookdar,   who  on  the  3idAiarU70    former  tenanti    Further,  even    if   he 

(l)7W.a.,463- 
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NABAiN       1>^  ^^t   knowledge,    I   find   it  faha  MAcrHvasotr,     J.  —  I      ooociir     in 
MiTTBR      been  laid  down  in  t^  case  of  iftxrJb'effT.  thinking    that  the  decree  of  tha  lower 
^*             JTffZi     Coomar     R^y     (a),    dated    lat  Court   ought    to  be  set  aside,  and  that 
g"*™^^July    1864,   that   the    *«mere   cogni-  the    plaintiTs    suit    ought  to  bedis- 
canoe  hj  the  »emindar   of  the   fact  of  mimed  with  costs.    The  lowev  Courts 
a  partj  living  fKirQhased  a  tenure  la  do   not    find   any  fraud   in  the  proper 
not   suiBoient   t»  cure   the  defect  of  sense   of'  the   term,    nor    is  there  in 
*          non-r^gistratioo.     It  must  be  prored  fast  any  endenoe  of  fraud.    The  ease 
that  tlie  aemindar  has  not  only  known  of  the  plaintiff  may  hv  somewhat  hard* 
of  the  tranafer,  but  Yi$b  also  accepted  But  the  defendant  had  a  legal  right  to 
the  transferee   as     his    tenant ;    the  adopt    the   course  which  he  took,  and 
receipt  of  rent  by  tiie  aen^indiM'  froin  the  present  suit  must    fail    unless    dis- 
the  tranaferee   being    one  of  the  best  tinot  fraud  in  the  conduct  of   the    pro- 
proofs  of  the    facts   of   the    aen^indar  needing  s    under   Act     7C   of     1859  ia 
having   aooepted   l^m   as   his  tenant."  pjroved  (b). 
Here  neither  necessary^   legal   Ipiow* 

iedge^   nor  cognizance  of  the  traasfer  (Ij  9  B.  I4.    R.,    1%   note. — In    this 

of   the   land   to  plaintiff   are  eliowa ;  case    the  fisst  ground  of  speoial  appeal 

nor  are  we  abowu  that  the  purchaser  which  whs  **  duit  t^    zeniiada^,  when 

had  hi^  any  such  actual  possession  of  applying    to   the  Collector  for  the  sale 

the  teniyre,  that  even  in  that  riew  ik^  of   the   patn|     tenure,   was   bound  to 

aemiiidiMf   might   he    aaid  to  hare  hnd  ivcogniae   all    the    oosharers   of    the 

the   opportunity    to   know  that   the  pntni,"    waa    oyerrqled    hr   the  High 

plaintilf  ifaa  in  fsot  the   party  folding  Oonrt ;  the  learned  Ju4gfe  Who  heard 

the  tenure,    i  think  under   these   dr?  the  appeal  obaerfing:— 

Cnmatanoes,  nntil  the  plaintiff  adopted  *'  Qn  the  first  point,  we  t^nk,    it   ia 

meanatpharehis  name   regtatered   in  unnecessary  to  say  much.    It    is  clear 

the    lequHdaf's   tarri^hUt,  and  was  Ai  that  there  wais  an  ariear  of  pat|ii  rent 

registered   aa    tranaferee,  the  defend-  due,  nnd  that  the   xemindar  need   not 

f^^t  Koyhri   Nath  waa  not  hound  to  he^e    necogniaed  any   one  except  the 

gi^e  notice  to  the  plaintiff  to  pay  the  registered  patnidar  as  the  person  from 

^MTsars   of  rent  due   on    the  tennre^  whom  the  rent  waa  dae ;  and  the  mere 

which  he  pnrohaaed  before  the  defend'*  faotthat,   in  the    applanation    to   the 

ant  could  proceed  to  give  effect  to  the  Collector,   he  did  mention    the  namea 

decree   which  he   obtained  about  the  of  one  or  twQ  of  the  parties  in    posses- 

8rd  Asar,  and   completed   i^bout   the  sion,  ^though    not   registered     in   the 

18th.  aemindari     booksi     and     omitted     to 

I  would}  therefore,  reverse  the  4oci-  mention  the  names  of  others,  does  not 

sion  of  the  lower  Courts,   and    decree  in   any   way   Titiate  the  sale  or  render 

this  appeal  with  all  costs.  the  proceedings  inyalid." 

• 

(a)  W.  B.,  Jan.  to  July  18G4,  Act  X  been  ejected,  and  th%t  therefore  when  the 

Sul.,  98.  latter  decree  was  passed, Chundee  Chum 

(b)lt  hayhig  been  hf^night  to  the  notice  had  ceased  to  have  any  interest  in  the 

of  theConrt  that  the  decree  againstChnn-  tenure,the  learned  Judge  granted  areview 

*    deeChurn  under  which  ^elplaintiff  claim-  of  their  j  udgmeni,and  on  review  reversed 

ed  as  purchaser  was  anterior  in  date  to  their  foimef  decree,  and  affirmed  that  of 

thedeoree  undeir  which  «he  plaintiS  had  the  lower  Appellate  Court. 
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Dhufiput    Singh    JR$y    Bahadoor   v.    VilUiyei    Ali    (1),   and       ^^^ 
Waiam   t.    Collector  .of  Rajshahye     (2).     This    suit  is   for  a    luckhi^ 
matter  which  is  res  judicata^    the   same    point  having  beei^      narain 

Hirricft 

(1)   Btfore  Mr.  JumUcs   Bayley   and    that   tbe  lower  Appellate    Court  bao  Khettbo  Pax. 
Mr,  JvMtiee  Hitter.  onred  fn  la;w  in  holding  ihftt  the  tftle    8i«gh  Rof. 

madft  iti   ihi0  eum  onder   Segalation 
The  let  Uwnk  1871.  YIII  of  of  1819  is  iUegal .    It  is  admit- 

ted,  or  rathegr  it  has  been  found  as  a 
DBUNPUTSINOHBOTBAHADOOK    fact^  that    some  of  the  plaintiffs  are  * 

(oNR  OP  THB  Bbfcndants)  V,  VILLA'    purchasers  of  a  portion  of   the  lands' 
YBT  ALI  AND  oTREBs  (PLAiNTifta).*    and  others    clmmantB  as  oaparcenei% 

by  inberitanoei    It  is  admitted,  how- 
UnrtgisUred  TentnU^Bale  undw  /fe.    ever,  thtt  a)l  the  cases  will  be  governed 
gulation  Vllf  of  IS\9 — Katies —         by  one  decision  in  special  appeal,  and 
Tlectding.  the  whole  qnesHon  is  as  to    the  cor- 

rectness of  the  decision  of  the  lower 
Mr.  R.    T.  AUan  and  Baboos    Sri-    Appellate   Court  in   holding  that  the 
nath    Dost  and  Kiahen  Doyal  Roy  for    sale  in    this   case   was   illegal   under 
the  appellanU.  Be«rnlation  VIII    of  1819.    Act  X    of 

Baboo  OrUh  Chunder'  Ohose  for  1 869,  s.  106,  clearly  lays  down  that  a 
the  respondents.  aeniindar  is.  bound  to  look   only  to  his 

Tbb  following  Judgments  were  deli*  registered  tenant,  and  the  eqciivalent 
vfred;-*  of  that  registration  may  be,    according 

Batlit,  X — In  this  case  the  plain-  to  the  rulings  of  our  Courts,  presumed 
tiff  sues  to  reverse  the  sale  of  a  nadad  in  ease  the  zemindar  receives  rents 
niMoth  p^kki  ja§if  (a),  held  under  from  his  tenant  in  recognition  of  his 
Begnlatfon  VIII  of  18|9,  on  the  tenancy.  But  the  tenure  itself  in^  the 
ground  of  no  notice  having  been  ease  now  before  ua  is  one  of  the  class 
serred  upon  him,  I  may  add  that  oootemplated  by  s.  8,  Regulation  YlII 
we  have  oarefnlly  conPidered  the  of  1819;  and  on  the-  pleadings  the 
whole  terms  of  th^  plaint,  and  we  plaintiff,  whose  only  case  really  was 
find  there  is  nothing  whatever  in  it  that  the  sale  under  that  Begnlation  in 
that  the  tenure  was  not  of  the  class  this  case  was  wrong  and  illegal,  rested 
contemplated  by  Begnlation  YIII  of  on  the  allegation  of.  no  notioe  having 
1819.  or  that  the  sal»  was  improperly  been  served  itpon  him.  Now  th«  plain- 
held  under  th^t  Begnlation,  esteept  tiff  had  ample  opportunity  of  reqnesi^ 
the  bare  mention  that  the  plaintiff  ingtohave  an  issne  fixed  ond  deter- 
did  not  receive  dne  notice.  mined  upon   that  point»  but  from  the 

The  first  Court  gave  the  plaintiff  a    first  to  the   last  he  has  not  done,  or 
decree,    which    the    lower    Appelate 
Coort  has  affir^isd  on  appeal. 

In  special  appeal  the  contention  by  (2)  3  R.  L.  B.,  P.  \C.,  48;  S.  C,  13 
the  pleader  for  the  special  appellant  is    Moore's  I.  A.,  175. 

*  Special  Appeal,  No.  1928,  preferred  on  the  l.^h  September  18*70,  against  the 
decree  of  subordinate  Judge  of  Purneah,  dated  the  2nd  July  1870,  affirming  a 
decree  of  the  Mnnsif  of  Kishengnnge,  dated,  the  Srdf'ebnuify  1870. 

(  a)  lianas  assigped  fpi:  the  maintenance  of  armed  watchmen. 
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^^^       determined  by  the  Bigh  Conri  on   the  26th   June  1 866  in  the 

LucKBi-     suit  brought  by  the  appellants  against  Seetannth  Ghoae^  and  in 

MxTTja     which  the  respondent  intervened  ;   see  Act  YllI  of   1859«  s.  2 ; 

J-         Maharaj    Sing  v.    MiiMamui    BeeZa  jETooer  (I).  The  respond- 

Sl^o»  Boy.  ent's  canse  of  action  was  barred  by  limitation,  it  having  arisen 

on   17tii  November   1864,  and  the   suit   in  which  the  present 

appeal  was  brought  having   been  instituted  on  8th  June  1869; 

•  see  Act  XIV  of  1859,  s.   1,   c1.  9.    This  is  a  cane  of  implied 

contract— Dtoar^ana^A  Moitro  v.   Kenny  (2)  and   Kashinath  Hoy 

Chawdry  v.  Jshut'  Chunder  Mookerjee  (8) ;  see  also  as  to 
deductions  from  the  statutory  period — Mohan  Chandra  Kundu  v. 
Azint  Oazi  Chotckidar  (4). 

attemptod    to  do,     snythrag   of     the  qaeetion  is  not  Iiable*to  bn  sold  ondef 

kind,    though    the    plsint   itself   indi-  the   provisions  of  BegpiUtioD  YIII  of 

cated  ihu  as  the  basis  of  the  illegality  1819.    The  objection  was  never  raised 

of  the  sale.    It  is  eztremely    difficult  either   in   the   plaint,  or  in  any  otbet 

to  find  out  from  the  judgment  of  the  proceeding   .  in     the     Court    of    firtot 

lower  Appellate  Court  what   its    view  instance,    and   if  it   had   been  raised 

on  the  merits  of  the  case  is ;  but  this  there,  the    defendant  xemizidar  might 

fact    is    clear,    that    the  lower  Appel-  have    oonoluAively    proved     that    the 

late  Court  has  eraad  in  law  in  holding  tenure   fell    within  the      provisions   of 

that  *  the   property   wan  not  liable  to  b.  8  of  that  Regulation, 

sale    under    the   provisions  of  Regnla-  On  the  other  point  raised  in  the  case 

ticm   Vlll   of   1819.     PlafntiiTa   case  it    is  sttficient  for  mo  to  say  that  the 

waa>that  the  sale  was  illegttl  in  oonse-  lower  Appellate  Court  having  distinctly 

quence   of  no     notioe    having    Been  found  that   the  plahitiflTs   name    was 

issued  on  him.    Kevertheleas,  he  took  never    registered    in    tho   semindar's 

no   means  to  have  that  point  fliised  in  books,  and  that  the  i^ntlff  was  never 

issue   and   decided.      He    raised    no  recognized  as  a  tenant    in  any   shape 

other  point,  and  has  no  right  to  diangie  whatever,  the   defendant  semindar  wot 

*               the  character  of  .his  pleading.    Now  I  not    bound    to   pve  any  notice  tether 

for  myself  am  always  averse  to  see  a  plaintiff   when    he  instituted  proceed' 

plaintiff  who  oomes  to  Cooft  on  one  ings  against  the  registered  tenant  for 
oanse  of  action  tesiling  from  that  arrears  of  rent  admittedly  due  to  him. 
point,  and  getting  a  decree  on  a  oanse  That  being  so,  ther  plaintiff's  suit  for 
of  action  which  he  never  thought  of.       reversal  of   tho  sole  must   necessarily 

fall  to  the  ground. 
In  this  view  1  would  reverse  the  deoi- 

sions  of  the  lower  Appellate   Ooarts,        ^1)  W.  R.,  Jan.  to  July  1864,  d2a. 

and  dismiss  the  plaintiff's  suit  with  all 

cosU.  (21  5  W,  R.,  S.  C.  C.  Bef.,  1. 

HiTTio,  J.— I  am  of   the  same  opi^        (3)  6  W.  R.,  297. 
nion.  I  think  the  lower  Appellate  Court 
h  wrong  in  holding  that  the  tenure  in        (4)  3  B.  L.  R.,  A.  C-,  233. 


VOL.  Xni.]  PRIVY  COUNCIL.  ip 

Mr.  Leith,  Q.O.,  and    Mr.  Dayne,  for  the  reepondentfl,  while         ^^78 
ftdmifcring    that  the   decree  oip   the  High  Court  of  the  26th  Jnne      Luckhx-  ^ 
1866  was  right,  inasmnch  as  the  respondents,  not  being  registered      naj^™ 
darpatoidars,  could  not  insist  upon  a  set-off,  contended  that  they  v- 

were  entitled,  on  the  appellants'  ref  usdi  to  allow  a  set-off,  to  sue  ^Jingh  Boy? 
for  the  money  as  paid  for  their  benefit,  which  it  was  against 
conscience  that  the  appellants  should  retain.  The  respondenta 
had  an  interest  in  the  land,  though  not  a  complete  legal  title ; 
see  Begulation  YIII  of  1819,  ss.  5  and  11  :  and  as  to  payment 
s.  IS,  c)8.  8  and  4,  and  Nobeen  Kishen  Mookerj^  v.  Shib 
Fershad  Pattuck  (1). 

Mr.  E6e(2  replied. 

The  judgment  of  their  Lobdships  was  as  follows :-— 

This  is  an  appeal  from  a  judgment  of  the  High  Court, 
pronounced  npon  special  appeal  in  a  suit  in  which  the  respond- 
ents were  plaintiffs,  and  the  appellants  were  defendants.  The 
euit  was  brought  to  recover  a  sum  of  money  lodged  by  the 
plaintiffs  in  the  Court  of  the  Collector  of  East  Burdwan,  in 
order  to  stay  the  sale  of  a  patni  talook  called  Manza  Astara^ 
for  an  arrear  of  rent  due  to  the  zemindar  from  the  defendants, 
who  were  the  patni  talookdars,  and  therby  to  save  a  darpatni 
talook  of  the  second  decree,  which  had  been  created  by  the 
defendants  out  of  their  eaid  patni  talook. 

The  darpatni  was  granted  by  the  defendants  to  Seetanath 
Ghose,  at  an  annual  rent  of  Rs.  6,  496^  in  consideration  of  a 
bonus  of  Rs.  100,  and  it  was  stipulated  that  Seetanath  was  to 
have  full  powers  of  sale  or  gift,  but  was  not  to  under-let  in 
sepatni  without  the.  consent  of  the  patnidars.  Seetanath  sold 
and  assigned  the  darpatni  to  the  plaintiffs  for  the  sum  of 
Ks.  2,925,  and  it  was  stipulated  that  the  plamtiffs  were  in 
the  usual  manner  to  cause  mutation    of  names  in  the  patnidars 

books,  by  causing  Seetanath's  name  to  be  removed  and  the 
plaintiffs'  naxpes  inserted  instead,  and  that  the  plaintiffs  should 
duly  pay  the  darpatni    rent ;    ^pd  further  that,  if  there  should 

(I)  8  W.  B.,  96. 
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1873       be  anjr  delajr  in  causing  mntaiioo  of  names,  and  Seetanatli't  name 


Lt70KHi.    ahonld  remain    on  tbe   patnidars'  books,  it    should  not  entitle 

MmKB      ^^^  ^    profit,   or  cmbject  him  to  loss.    The    plaintiffs  did  not 

V.         register    the  tmnrfer   in  the  sarrishta   of  the  defendants,  and 

eiRoa  Rot.  ^  defendants  never  reoognized  the  plaintiffs  as   their  |  tenants. 

The  money  deposited  by  the   plaintiffs  was  applied  in  disoharge 

of  the  rent  dne  from  the   defendants  as  patnidars,  and  the  sale 

•  of   thepatni  was  stopped.    It  wasoontended    that  the    money 

deposited  by  the  plaintiffs  wasavolantary  payment,  and  oonse- 

qnently  that  tbey  were  not  entitled  to  reOover  the  (amount  from 

the    defendants.    The  Court  of  first   instance     held    that    the 

plaintiffs  were  entitled  to  recover,  and  gave  them  a  decree   for 

the     amount,    with    interest    from  the  time    of  the  commence 

ment  of  tha  suit.    The    Zilla    Judge,    upon  regular    appeal* 

reversed  that  decree ;    but  upon  special  appeal,  the  High  Court 

reversed  the    decision  of   tbe  Zilla   Judge,    and   upheld   the 

decree    of  the  Court    of  first    instance.    From  that  decree  the 

defendants  have  appealed  to  Her  Majesty  in  Council. 

Their  Lordships  are  of  opinion  that  the  decision  of  the  High 
Court  is  correct.  The  plaintiffs  were  assignees  of  the  darpatnt 
talook,  and,  though  the  transfer  was  not  registered,  they  had 
the  right  and  were  compelled  to  deposit  the  amount  of  rent  due 
to  the  aemindar  in  order  to  protect  their  own  interest.  .  They 
made  the  deposit,  and  tho  defendants  had  the'  benefit  of  it.  The 
plaintiffs  are  consequently  entitled  to  recover  tbe  amount  from 
the  defendantq.  The  law  upon  the  merits  of  the  case  is  very 
dearly  and  accurately  laid  down  in  the  judgment  of  the  High 
Court,  and  it  is  scarcely  necessary  for  their  Lordships  to 
enlarge  upon  it. 

Several  cases  were  cited  by  the  learned  Counsel  for  the 
appellants,  and  amongst  others  the  case  of  Annundchunder 
Banerjeav,  SoobtUchunder  Dey  (I).  In  that  case  it  was  held 
that  a  mortgagee  of  a  darpatni  tenure  out  of  possession  could 
not  recover  from  the  patnidars  an  amount  depostted  by  him 
to  prevent  the  sale  of  a  patni  talook  for  arrears  of  rent  due 
from   the  patnidars  :  that   he  was  not  the  holder  of   a  talook  in 

(i;  S.  D.  A.,  1867, 1193. 
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the  second  d^cree^  and  had  no  authority  under  s.   13,  Begula-       ^^^^ 
tion  YIII  of  1819  to  make  the  deposit.    It  does  not  appear      LrcsHi     - 
what  the  na^^re  of  the  mortgage  wa8>  and   it  would  seem  that      j^^^^ 
the  darpatnidar  had  not  paid  his  rent  to  the  partnidar,  for  it  was         v. 
said  ''  the  mortgagee  might  have  sued  the    dapatnidar  for  the  ^vqu  Rot. 
money  whicli  he  had  been  compelled  to  pay.''  Without  knowing 
more  of  the  facts  of  tliat  case  it  is   impossible  to  say  whether 
the  decision  was  correct  or  not.     It  is^    however,  unnecessary  * 

to  do  BOj  as  that  case  is  very  difEerent  from  the  present. 

It  may  be  remarked,  however,  with  reference  to  that  case,  as 
well  as  to  the  case  of  Ltuikhinarain  Mitterr»  Seetanath  Ohose  (1), 
ia  which  it  was  held  that  the  amount  depo3ited  by  the  plaintiffs 

in  the  present  case  could  not  bo  set  off  in  a  suit  brought  by  the 
present  defendants  against  Seetanath  for  subsequent  instalments 
of  the  darpatni  rent,  that  neither  of  them  is  of  any  greater 
weight  than  tlie  decision  of  the  High  Court  now  under  *appeal, 
and  that  their  Lordships  could  not»  upon  the  mere  authority  of 
those  two  cases,  hold  that  the  decision  of  the  High  Court  in 
the  present  case  was  Wrong. 

'  With  the  exception  of  those  two  cases^  none  ef  the  numerous 
authorities  cited  by  the  learned  Council  for  the  appellants  are 
in  point.  In  some  of  the  cases  it  is  impossible  to  ascertain  from 
the  reports  what  were  the  precise  facts  ;  many  of  them  )i^d  no 
rolation  to  patni  or  darpatni  tenures ;  and  none  of  them 
appear  to  carry  the  case  further  than  this  that  the  grantor  of  a 
darpatni  tfJook  is  not  bound  to  recognize  the  assignee  of  the 
tenure,. until  the  transfer  has  been  registered  in  his  aarrishta 
and  that,  until  such  registry  has  been  effected,  he  may  sue  the 
original  darpatni  for  the  rent,  and  sell  the  tenure  in  execution 
of  a  decree  obtained  in  such  suit  without  notice  to  the  assignee* 
This  is  the  only  effect  of  the  cases  of  Bissomoyee  Bosses  v. 
'Kackinix>sh  (2),  NUtyanund  Paul  v.  Bam  Doollub  Buttobyal  (3), 
and  Mrityunjaya  Sircar  v.  Oopal  Cahndra  Sircar  (4). 
Those  .decisions  are  quite  consistent  with  the  ruling  of  the 
High  Court.    tTntil  the  assignment  has   been  registered,  or  the 

(1)  1  I.  J.,  N.  S.,  311  ;  S.  a,        (3;  2  W.  R„282 

6  W.  R.,  Act  X  Rul.,  8.  -\4)  2  B.  L.  R.,  A.  C,  131. 

(2)  2  Hay's  Rep.,  14. 
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1873      -assignee  has  been  accepted  by  the  patnidar  as  his  tenant,  the 
LuoiwN     assignor  is  not  discharged  from  liability,  and  such  liability  may 
T^fLkiv      i^Q  enforced  by  the  sale  of  the    darpatni    talook^  in  execution 
V,  of  a  decree  against  him  for  the  rent . 

i^aTkoY^  It  was  contended  that  the  decision  of  LucJcinarain  Mitter  v. 
Seetanaih  Ohose  (1),  in  which  it  was  held  that  the  money 
deposited  by  the  plaintiffs  could  not  be  set  off  in  an  action  against 
S^etanath  for  arrears  of  the  darpatni  rent  was  a  bar  to  the 
present  suit,  as  an  adjudication  by  a  competent  Court  in  a 
former  suit  upon  the  same  cause  of  action.  Their  Lordships 
are,  howeyer,  of  opinion  that  that  determination  was  not  one 
withia  the  meaning  of  s.  2  Act  VIII  of  1859.  It  was  merely 
determined  in  a  suit  under  Act  X  of  1859  that  Seetaaath  was 
not  entitled  to  credit  for  the  payment  made  by  the  plaintiffs. 

As  to  the  point  of  limitation,  their  Lordships  are  of  opinion 
that  the  High  Court  was  correct  in  holding  that  the  present 
suit  was  not  barred.  It  is  unnecessary  to  determine  whether 
the  period  of  limitation  was  three  years  under  el.  9,  s.  1, 
Act  XIV  of  1869,  or  six  jears  under  cl.  16,  of  that  section « 
The  deposit  sought  to  be  reooyered  by  the  plaintiffs  in  the 
present  suit,  was  made  on  the  17th  ^oyember  1864,  and  the 
present  suit  was  commenced  on  the  8th  June  1869.  On  the 
80th  October  1867^  a  suit  was  instituted  by  the  plaintiffs  against 
the  defendants  in  the  Ziila  Court  of  Hooghly,  to  recoyer  the 
amount  claimed  in  the  present  suit.  The  defendants  pleadect 
to  the  jurisdiction  of  that  Court,  and,  on  the  14th  April  1868^ 
the  Principal  Sudder  Ameen  rejected  their  plea,  and  gaye  judg- 
ment for  the  plaintiffs.  The  defendants  appealed  to  the  Judge^ 
who,  on  3 1st  July  1868,  reversed  the  decision  of  the  Principal 
judder  Ameen,  and,  on  special  appeal  to  the  High  Court,  the 
decision  of    the    Judge  was  affirmed  on  the  26th  of  May  1 869. 

Deducting  the  whole  period  occupied  in  the  suit  commenced 
in  Zilla  Hooghly  from  the  time  of  the  commencement  of  that 
suit  to  the  time  when  the  High  Court  gaye  ^nal  judgment 
therein  on  special  appeal,  the  present  suit  was  commenced 
within  three  years  from  the  time  when  the  cau^e  of  action  arose. 


<1)  1 1.  J. ,  N.  S.,  317 ;  S.  C,  6  W.  E  .,  Act  X  Bui.,  8. 
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It  has  been  found  a$.  a  fact  that  that  sait;    was  prosecuted   honi       ^^^^ 
fide,  and  there  is  no  reason  for  contending  that  that  finding  was      Luokbj^ 
in  consequence  of  any  error  in  lawx  or  that   the   suit  was  not      mittsr 
prosecnted  with  due  diligence*    Their  Lordships  are  of  opinion         '"- 
that.  According  to  the  true  conriiimctioB  of  s.   14,  Act   XIY  of  Sikoh  Eoi* 
1859^  the  whole  time  occupied  in  thftt   suit,  including  the  time 
during  Which,  the  special  appeal  to  the  Bigb  Court  was  pending^ 
nuist  be  deducted.    It   wias    contended  on  the  part    of    the  • 

appellants  thatj  as  the  decision  of  the  Principal  S  udder  Ameea 
was.  annul  led  by  the  Judge  in  consequence  of  a  defect  of  juris* 
diction,  the  time*  in  which  tho'  plaintiffs  wero  ^engaged  in  the 
special  appeal  to  the  High  Court,  who  affirmed  the  decision. of 
the  Judge  cannot  be  deducted  under  the  provisions  of  s.  14  of 
the  Act.  The  words  of  that  section  are  not  very  clear,  but 
their  Lordships  are  of  opinion  that,  giving  them  a  reasonable 
construction,  the  whole  time  in  which  a  plaintifE  has  been  fruit- 
lessly engaged  in  prosecuting  a  suit  hona  fide  and  with  due 
diKgence  for  the  same  cause  of  action,  in  which  he  fails-  iur  oon« 
sequence  of  a  final  determination  in  the  suit  (whether  upon 
appeal  or  otherwise)  that  the  Court  in  which  the  suit  was* 
brought  had  no  jnrisdiction,..is  to  be  deducted^   ' 

The  learned  Counsel  for  the  appellants  complained  of  the 
protracted  litigation  in  reference  to  the  plaintiffs'  clliim,  and^  he- 
stated,.  in>  terms  of  indignation,  that  the  case  had  been  before 
eleven  difierent  tribunals.  But  surely'the  appellants  are  not. 
the  persons  to  complain,  when  they  have  been  the  cause  of  tha^ 
whole  of  this  protracted   litiigation,   first  by    neglecting  to   pay 

their  rent  to  the  zemindar,  and  thus  rendering  it  necessary  for 
the  plaintiffs,  for  their  own  protection,  to  deposit  the  money 
with  the  CbMector  ;  then  by  refusing  to  allow  credit  for  the 
amount  in  the  suit  against  Seetanath  ;  afterwards,  by  objecting 
to  the  jurisdiction  of  thorPrincipal  S udder  Ameen  of  Sooghly  ; 
liben  by  objeetingf  te  theamount  of  stamp  on  the  plaint  when  it 
Was  transferred  to  the-  Cburtr  in  Bnrdwan  ;  and  &aXly,  by 
appealing  against  the  decision  of  the  Principal  S udder  Ameen^ 
in  tliis  suit,  which  was  ultimately  upheld  by  thja.  .Hig^  C{>iirt. 

In  short,  the  appellants' hare  resisted  bpcTery-  means  in>  their 
pomr the  endeavours  of  the  plaintiffs  to  'recover  the  amouD^ 
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1874        which  they  were    obliged  to  deposit,  of  which  the  appellants 
LucKBiT"  have  had  the  benefit,  and   which    they,  according    to   every 
NABiiK      principle  of  justice  and  good  conscience,  ought  to  'have  repaid. 
V  It  is  idle  to  say  that  they  were  afraid  of  repaying  the  money, 

^inqh'b^^  lest   by  80  doing  they  should  be  held  to  have  reoognised  the 
plaintiffs  as  their  tenants  before  the  registration  of  the  assign- 
ment, or  to  contend  that  the     appellants  ar^  not  bound  to 
•  repay  the  amount  deposited  because  they  would  have  benefited 

by  the  sale  of  the  patni  free  from  incumbrances* 

Their  Lordships  will  humbly  recommend  Her  Uajealy  in 
Council  to  a£Srm  the  decision  of  the  High  Court  with  the  oosts 
of  ibis  appeal 

Appeal  diamiased,, 
Agent  for  the  appellants  :  Mr.  T.  L.  Wilson. 
Agents  for  the  respondents  :  Messrs.  Yawn^,  Jackson  ^  Co. 
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ORIGINAL  CIVIL. 


Before  Mr»  Justice  Maepherton^ 

In  the  Mattsbof  MAHIK  filBI^ 

Mahom4dan      Lom — Martiikge     cf    Ii\fiiMt'-^0(m9ent^A^po$tate    Father — Ch»^ 
iodg     of    wife —     Bctbeaa    Oorpus—Magiatrat^s  Order   wider   <.  31   of  Beng^ 

Act /F  0/1866; 

On  an  applioation  for  a  writ  of  haheafi  eorpua  to  bring  before  tbe  Conri 
2f,  a  female  infant,  who  was  alleged  to  be  in  the  unlawful  eustody  of  8, 
a  Ifahomedan,  it  was  stated  that  M'a  fatber  was  a  Jew  by  birth  who  had 
embraoed  the  tfahomedan  faith  many  years  ago,  bnt  had  since  returned  to  the 
Jewish  persuasion ;  that  her  mother  was  a  Mahomedan  weiMA  ;  that  she  wi* 
detained  by  8  on  the  allegatioQ  that  she  was  married  to  hiA,  bnt  that  tha 
alleged  marriage  was  fnvalid  by  reason  of  the  want  of  opneent  of  ber  fatber  ; 
and  that  she  was  of  the  age  of  about  nine  years,  and  had  not  attained  puberty  .- 
and  a  wtit  was  thereupon  granted.  The  return  stated  that  M  beitag  tben 
about  ten  yean  of  age^  was  mairied  with  the  ooMentof  her  mother  to  S ; 
that  after  the    marriage  M  a»l  her   mother    had  lired  w^  8   imtil   hsr 
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mother  at  ibe  m&ii|ga{k»i  of  the  father  had  left  the  hoase  of  8  taking  JIf        1974 
with  her ;  that  S  had  thereupon  instituted  a  charge  against  the  father  and  " ' 

mother  for  enticing  away  and  detaining  M>  on  which  the  Police  Magistrate     ^j^^^^^^  or 
considered  the  marriage  proyed>  and  ordered  her  to  be  delivered  into  the  3^ahik  Bum. 
custody  of  S.   The  High  Court  relused  to  consider  the  custody  illegal 
and  oarderqd.  the  wrii  to  he  quashed. 

The  consent  of  the  father  was  not  necessary  to  tl^e  marriage^  he  bein^ 
an  apostate  from  the  Mahomedan  faith  ;  this  being  so  the  consent  ot  thj& 
mother  was  auffioient. 

Jn  re  KkaMia  Btbi  (1>  dktingviahed. 

A  WBiT  of  habeas  eorpas  was  issued  to  CHie  Mirza  Mahomed 
Salebj  oommandiog  him  to.produoe  before  the  Coart  Mahio.  Bibi 
an  infant^  who  was  alleged  to  be  unlawf  ally  detained  in  kia  cna- 
tody«  The  writ  was  issued  upon  an  afl&davit  of  MldnU")  Cohen  > 
in  whia\  he  stated  thai  Mahin  Bibi  was  bis  daughter ;  that  hie 
was  a  Jqw  by  births  bnt  bad  embraced  tiie  Mahmnedan  faith  aboafr 
ibirty-five  yeats  ago  ;  that  abobt  stzteen  years  ago  he  Hiartiried 
one  Jngondhnn  Bibi^ »  MahoHoedan^  by  whom  be  had  fow  ohiU 
dreD>  one  of  whom  was  th4  said  Mahiu  Bibi>  an  intant  then 
of  tite  aj^  of  nine  years  anft  two  months  or  thereabont  ;  •  that 
Hidiini  Bibi  was  detained  by  the  defendant  Miraa  Mahomed 
Saleh>  upon  the  allegation  that  she  was  narried  to  hiiR ;  that  the 
said  marriage  was  iuTalid  and  illegal^  lid  (the  said  Michael 
Cohen)  never  having  given  his  oonsent  to  it,  which  was. 
esiwntildly  neoessary  nnd^i*  thd  Mahomedan  law;  and  that  he 

had  returned  to  the  Jewish   oreed   abont   two    years   and  & 
half  ago. 

The  retnm  to  the  writ  stated  : — ^That  on  the  8tb  of  August  last 
Milraa  Mahomed Saleh  was  married  to  the  saidMahia  Bibi  with  the 
consMt  aiid  cononrrenoe  of  her  motber;  that  MahihBTbi  was  then 
of  the  age  of  abont  ten  years  ;  that  after  the  marriage  the  said 
Mubih  Bibi  and  her  mother  lived  in  Mirza  Mahomed^s  bonse  nhtil 
Vihniktf  last,  when  at  the  instigation  of  Michael  Cohen  the 
mother  left  his  honse  taking  the  girl  with  her  ;  that  thereupon 
Uirsa  Mahomed  Saleh  instituted  a  charge  against  Cohen> 
his  wife,  bsbA  others  of  having  enticed  away  and  detained  the  girl  ; 
that  the  said  charge  was  heard  on  the  32nd  c^  April  by  Mr. 
Diokens»  Polioe  Magistrate^  who  made  the  following  ordeir  :*-*''  It 

(1)  5  B.  L.  R.,  557. 
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1974        is  adtnitted  the  ehild  is  dieiaiQed.    I   consider  the  £act  of  the 
In  TH2      marriage  in  August  last  proved.    There  will  be  an  order  under 

M4w"^Bi    ®-  ^^>  ^^*  ^^  ^^  ^^^^  (^)  ^^^  ^^^  restoration  of  the  girl  te  her 
husband  the  complainant  ;'^    that  «Makiii  Bibi   was  aecordtngljr 

given  up  to  Mirza  Mahomed  Saleh^  and  had  erer  since  remained 
in  his  custody. 

•  Mr.  Branson,  in  support  of  the-  wrttj  submitted  tbati  the  return 

was  no  answer  whatever — In  the  Matter  of  Khatija  Bibi  (2). 
By  Mahomedan  law^  the  mother  had  no  authority  to  consent  to 
the  marriage  of  an  infant  child.  Suoh  a  marriage  with  the  con^ 
enrrence  of  the  mother  alone  is  valid  onty  in  the  absence  of  the 
falher.  And  as  the-  consent  of  the  father  was  not  obtained  in  this 
ease^  and  the  futher  was  not  shown  to  have  been  absent  at  the  time 
of  the  marriage^  such  marriage  was  whoHy  illegal ;  Macna^ten^ 
MaJbomedah  Law,  Ch»  vii,  parftp*  18 and  19 ;  and  Ch.  viii>  para.  7; 
Baillio's  Mahomedan  Law,  Bk.  i,  Gh.  iv>  and  Bt.  v,  Ch.  iv.  There 
is  no  authority  to  show  that  i^  father  lobes  his  riglut  by  abandoning 
the  Mahomedan  faiths  Under  the  Mahomedan  law  a  husband 
is  not  entitled  to  the  custody  of  his  wife>  or  e^ran  chargeable 
with  her  maintenance  until  she  attains  puberty. 
Mr.PUUtpsfor  Mirza  Mahomed  Sblehk-*Tfae  only   qaesUen 

that  can  be  gone  into  on  the  return,  to  a  writ  of  habeaS;  corpus 
is  whether  the  present  custody  is  legal ;.  the  girl  was  made  or er  to 
her  husband  by  an  order  of  a  Court  which  had  jurisdiction  over 
the  mother,,  and  no  measure  has  been  taken  to  impugn  or  set  aside 
that  order ;  the  present  custody  is  therefore  perfectly  legal.  The 
judgment  in  the  ease  of  Ehaiija  Bibi  (2)  does  not  Apply  to  the 
present  case,,  for  it  proceeded  upon  special  circumstances.  The 
texts  cited  refer  to  questions  between  mother  and  fobber,  and  do 
not  apply  to  questions  between  hxssband  and  parents.;  1  Hedaya, 

(1)  Beng.   Ad  IV  of  1866,  a,   31.—  order  for  the  immediate  restoratinn  of 

«'  Upon  complaint  made  to  a   Magifi-  such  woman  to  Her  liberty,  or  of  itich 

irate  OB  oAth  of  kidnapping,,  abdnettoa  femala  ohlld  to   her  hofbai^d,  paivni, 

or   detention   of   a    woman   or   of   a  gnazdian.  or  other  peMOn   hailing  the 

lemale  child  under   the    age  of  four-  lawful    chaiige  or  goremment  of  tnoh 

teen  yeara^  for  any  unlawful   parpose,  child,  and  may  compel  compliiince  with 

■uch  Magistrate  may,    on  aaiiafactory  such  order,  using  force  if  necessary.'* 

proof   of    0QOh    dsiention,   m^k^   SA       (2)  G  Bf  l4»  K.|  ^^7* 
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Bk.    ir,  Ohs.  xir  and  zv,  pp.  388  and  394 ;  and  Sbama  Cham       1874 
Arkar^B  Lieclnires  on  Mahomedan  Law>  pp.  485— 491.    Then  aa      iwthb 
to  the  qnestiofn  of  cnstody,  thongfh  maintenance  is  not  due  from   MatteAw 

J&ABIR    j5im 

a  hmhaud  f6r  a  wife  nnder  the  age  of  puberty^  yet  there  is 
nothing  to  show  that  she  may  not  remain  in  his  custody^  or  that 
Ms  cnstody  is  ncicessarily  illegal ;  ibid.  A  marriage  is  presumed 
to  he  legal  unless  something  is  proved  by  the  party  impugning 
it  to  show  that  it  is  invalid.  It  was  for  the  father  to  show  tbat  ht  • 
was  preBent  in  Calcutta  in  order  to  vitiate  the  marriage  by  the 
laother's  consent  alone*  In  the  absence  of  the  lather^  the 
mother  is  perfectly  competent  to  contract  her  infant  daughter  ia 
marriage;  1  Hedaya^  Bk.  ii^  Ch.  ii,  pp.  106 — 108;  Sheikh 
Saloo   V.    Sheikh   (hmhoollah    (1).    But  in  aty  case  marriage 

V  (l')B</ore  Mr.  Justie$  Kemp  and  Mr.      law   that    if  a   mmot  be  married  b^ 
JuBtic  6  B,  Jackson,  such   a  guardian  aa    a     motiher   in 

tbe    preatiace   of   a    nearer  goardian, 
*[h$  4llh  June  1868.  such   marriage  woald   not    be   valid 

uilen  it  reoeite  the  teoi^om  ef    ike 

i3HSlKH  KALOO  <oirv  or  tr v  ^bfxna^    nearer  gnardiaa. 

amtb)  «.  SHEIKH  GDBIBOOLLA.H         The  effect   of  the  Principal  Sudder 

(iPuiNTirF).*  Ameen's  decree  is  that  the  plaintiff  is 

itah&medM^  Lato — Martiag$  of  Infant      4t  liberty  to  contract  a  marriage  for 

— ContMU — (GhuarOUm.  the  lady  with  somebody  else. 

ttfboo  Dritoaiier  Narayan  Boie  for       ^    (he  ttsareat  gnatdtam  sow  living  of 

the  appellant.  the  minor  is  uodoabtedly  the  plaintiff, 

The  reapopdent  did  not  appear.  bat  he  has  never  taken  any   interest  in 

'    TTbb    judgment   of   (he   Coorb   was    the   minor  and  has   hitherto  deserted 

deliTOred  by  -  hen    Moreover  he  ia  in  jail,  and  it  is 

knllP,  J.— This  Was  a  suit  for  the  not  pirobable  that  be  will  ever  come 
disaelittiont^ikmarrii^iis  contracted  ont  of  jail.  The  plaintiff  being  pre- 
without  the  consent  of  the  legal  eluded  by  his  absence  Iron  acting,  tka 
gui^rdiau  of  tiie  .lady  who  is  a  minor,  marriage  contracted  by  the  mother 
The  plaintiff  itf  the  brother  Of  the  and  grandmother  of  the  minor  is 
lady's  grandfather  and  he  is  now  in  lawful— BaiHie'a  Hahomedan  Law,  40. 
jail  undev  conviction  of  murder.  The  present  marrjage  is  not  repro- 
ve fiMt  Oonrt  dismissed  the  suit,  seated  to  bean  nnsuftable  one,  and  we 
Inappesith^  Friaol^l  Sudder  Ameen,  see  no'  good  reason  for  declaring  it  to 
Moi4ri  M^usootoollab,  has  decreed  be  anything  bnt  a  valid  marriage, 
thesi^it.       '  We  .reverse   .the     decision   of    the 

■ 

The  Principal  Sudder    Ameen    held    Principal  Sadder  Ameen   and   restore 
that  it  was  provided  by  the  Mahomedan    that  of  the  first  Court. 

•  Special  Appeal,  Ko.  2666  of  1867,  against   the  decree  of  the    Oificiating 
Additional  Prmcipal  Sadder  Ameen  of  Hymensing,  dated  the  6th  August   1867/ 
reversing  a  decree  of  the  Monsif  of  liickly,  <)atod  the  2nd  February  1866. 
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J874       without  the  guardian's  conaeat   was  simplj  yoidaU^  ud  not 

IKT9E      absolutely  voidv    The  Mahomedan  lav  requires  fiji^e  oonaajat  o£ 

Mabin  BiM  ^^^  father  if  he  be  iu  a  poaitiou  ibo  give  it.    lu.thia  c^o   th^ 

father  l^y  his  apostasy  had  ceased  to  be  the  child^a  gpafdian^  »sxi 

thereforid  his  ooDsent  waa  not  required ;  1  Hedaya>  Bk,  ii^ 
Ch*  ix,  p.  107 ;  Baillie'p  Mahomedan  LaWj  pp.  47^-48 ;  and 
Shama  Churn  Sircar^a  Iiectures  on  .M^nleda^  Law>  pp»/271 
and  333. 

MicPfiUBaoN,  J.— *tt  appears  to  me  ihat  I  ought  not  to  make 
any  order  in  this  matter  affecting  the  custody  in  whioh  the  infant 
now  IB. 

The  haheaa  cofpus  waa  granted  upon  an  affidavit  of  Micjiael 
Cohen^  the  father  of  the  infant,  who  states  that  the  infant  ia  in 
the  custody  of  Minsa  Mahomed  Saleh^  who  claims  her  as  his 
wife.  The  chief  ground  on  which  the  alleged  marriaf^eis 
impeached  in  the  affidavit  is  that  the  marriage  (if  i^ny)-  took 
place  without  the  consent  of  Cohen,  the  father  of  the  infant^  and 
is  therefore  necessarily  void»  The  affidavit  ddea  not  atate,  as 
it  certainly  6ught  to  have  done^  that  the  question  now  before  me 
waa  liaised  between  the  parties  interested  a  fortnight  ago  in  the 
Police  Court.  The  return  to  this  writ  shows  that  Cohen  and  his 
wife  the  infant's  mother  hayng  carried  her  off  from  Mirza 
Mahomed  Saleh's  house,  the  latter  made  a*  complaint  against 
them  at  the  Police  Court  under  s.  31  of  Beng.  Act  IV  of  1866^ 
and  that  the  question  as  to  the  rmarriage  having  been  raised^  the 
Magistrate  took  evidence  on  the  subject,  and  found  as  a.f^fc  that 
a  marriage  had  taken  place,  and  that  the  infant  waa  ifae  Wife  bf 
Mirza  Mahomed  Saleh.  The  Magistrate  accordingly  ordered 
the  infaut  to  be  given  up  to  Mir^a  Mahomed  Sa^ehj,  her 
husbaiidj  which  was  done. 

Cohen  and  his  wife  have  taken  no  steps  io  set  aaida  the  prder 
of  the  Magistrate^  and  when  the  habeas  corpus  was.  applied  ior»  I 
was  not  informed  of  the  fact  of  any  such  order  having  been 

made    by   the   Police  Magistrate,  or  of  hia  having Tonnd  that 
there  was  a  valid  marriage. 

The  point  on  which  Cohen  in  his  affidavit  relies  as  necessarily 
invalidating  the  marriagot  is  that  his  oenaent  was  not  giren.     I 


r 
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am  clearly  o!  opinion  that  so  far  as  concerns  the  marriage  of  his 
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daughter^  a  Mahomedan,   to    Mirza  Mahomed  Saleh,   who    is      In  thb 
also  a  Mahomedah,    Cohen    was    not    the  guardian   of   the  m^h^^  Bibi. 
daughter^  he  being  an   apostate  from  the  Mahomedan  faith . 
His  consent  consequently  was  not  necessary.     And  he  being  an 
apostate,    the   mother's    consent^    she  being   a     Mahomedan 
woman  (which  was  in  fact  given),  is  sufficient. 

Another  point  has  been  raised  in  argument  before  me,  namely, 
that  the  mother  and  not  the  husband  is  the  proper  guardian  of 
the  infant,  who  is  about  ten  years  o^  age  and  has  not  reached 
puberty;  and  the  decision  of  Norikan,  J.,  in  the  case  of 
Khatija  Bibi  (1)  is  relied  upon  by  Mr.  Branson.  I  think^ 
however,  that  case  turned  on  the  special  circumstances  under 
which  the  infant  wife  came  into  the  custody  of  her  mother,  and 
that  although  the  mother's  custody  of  an  infant  wife  who  has 
not  attained  puberty  may  be  legal,  custody  by  the  husband  is 
Txot  necessarily  illegal. 

On  the  whole,  as  the  matter  stands  before  me,  I  cannot  find 

that  in  the  custody  of  Mirza  Mahomed  Saleh,  her  husband,  the 

*  gprl  is  not  in  legal  custody  :  therefore  the  writ  will  be  quashed.    , 

Wrii   quashed. 
Attorney  for  Cohen  :  Mr.  Leslie. 

Attorney  for  Mirza  Mahomed  Saleh  :  Mf .  Fink. 
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THAKUB     DURBTAO   SINGH    (PLATimvF)   tr.   THAKURDARI    SINQH 

^Dxfkitdant).  •P.O^' 

1873 
[On  appeal  from  the  Conrt  of  the  Finanoial  Gommisnoner  of  Oiidh.]  2foo.  it 

Hindu  Lwa^^oMt  Estate — ItnpartibUity—FaTtUion. 

A  onstom  of  impartibility  miist  be  striotly  proved  in  order  to  control  the 
operation  of  the  ordinary  Hindu  law  of  gnocession.  The  fact  that  an  estate 
liaa  not  been  partitioned  for  six  or  seven  generations  does  not  deprive  the 
members  of  the  family  to  which  it  jointly  belongs  of  their  right  to  partition. 

Appeal  from  a  decision  of  the  Financial  Commissiouer  of 
Oadh,  dated  27th  August  I8689  reversing  on  review  his  own 
judgment  and  the  judgments  of  the  two  lower  Courts. 

•  Pretent ;— Sa  J.  W.  CoLviLB,  Sir  B.Pbacock,  Sia  M.  E,  Smith,  Sib  R.  P. 

CoLLiEBi  and  Sib  L.  Fbbl* 

(1)  5  B.  L.  E.,  657. 

2i 
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1873  The  appellant  sued  his  elder  brother,  the  respondent  in  the 

Thakos      Bevenne  Coarta  of  Ehyeabad  for  a  partition  of  their  ancestral 

^SniGa'     estate  of  Bonneamow.    In  three  jadgments,  viz.,  of  the  Assistant 

V.         Settlement  Officer,  of  the  Commissioner   of  Ehyeabadi  and,  in 

^^Q^E.^^  ispecial  appeal,  of  the  Financial  Commissioner  of  Oadh  (dated 

respectively  the    8rd  July  1865,  8th  of  Jane  1866,  and  26th 

'November  1866),  the  appellant  was  held  entitled  to  a  partition 

as  a  member  of  a  joint  Hindu  family.     On  the  27th  Angast  1868, 

the  Financial  Commissioner,  in  review   of  his    own  judgment 

reversed  those  three  judgments  and  held  that  the  appellant  was 

t>nly  entitled    to    receive     suitable     maintenance     from     the 

respondent. 

By  the  facts  as  admitted,  or  as  found  in  the  first  two  Courts,  it 
appeared  that  the  talook  in  question  had  belonged  for  several 
generations  to  the  family  of  the  appellant  and  respondent.  It 
had  not  been  divided  for  six  or  seven  generations,'and  [the 
'respondent  pleaded  a  family  custom  against  partition,  whicSi^ 
hoivever,  he  failed  to  establish  by  evidence. 

In  the  judgment  passed  in  review,  the  Financial  Commissi  on  efr 

relied  upon  a  case  in  which  his  predecessor    Mr.     Davis  had 

'  decided  that  an  unbroken  prescription  of  ''six  or  seven  genera*- 

^tions  is  sufficient  warrant  for  maintaining  the  family  usage  under 

^which  a  talook  had  always  descended  to  a  nigh  heir. 

The  appellant  then  appealed  to  Her  Majesty  in  Council. 

Mr.  Kay,  Q.C.i  and  Mr.  Boyne,  for  the  appellant,  contended 
that  the  Fioancial  Commissioner  had  no  jurisdiction  in  special 
appeal  to  reverse  the  findings  of  fact  of  two  Courts  below  \ 
that  the  case  before  Mr.  Davies  did  not  apply,  since  in  that 
case  a  custom  had  been  proved;  that  evidence  of  a  talook 
haviog  continued  to  be  joint  property  for  several  generations 
is  no  evidence  of  a  custom  against  partition  ;  and  that  the  onus 
lay  on  the  respondent  to  show  separate  enjoyment,  which  onu 
.   he  had  &iled  to  discharge.  « 

Mr.  Leith,  Q.C.,  and  Mr.  J,  B.  Ai^athoon,  for  the  respondent, 
'Contended  that  the  lower  Courts  had  found  as  facts  that  there 
(was  a  custom  in  the  family  for  one  person   to  hold  the  kabuliat, 

« 

•and  that  for  at  least  sijc  generations  the  talook  had  never  been 
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divided,  and  that  in   donseqaence  tlie   decree  appealed    from       ^^^^   •  : 
was  right.  Thakur 

DUBBTAO 
SiKGH 

The  jadgment  of  their  Lordships  was  delivered  by  .  «• 

Sir  J.  W.  CoLViLB. — Their  Lordships  are  of   opinion  that  this 
appeal  mn«t  be  allowed.     It  is  an  appeal  against  a  decision  of  the  - 
Financial  Commissioner,    who,  upon    special    appeal,  overruled ' 
the  finding  of  the  two  lower  Courts,  to  the  effeot  that  the  succes- 
sion and  enjoyment  of  the  estate  in  question,  and  the  rights  of  the 
appellant  and  respondent  as  members  of  a    joint  and :  undivided 
Hindu  family^  were  to  be  regulated  by  the    ordinary,  rules  of  the 
Hindu  law.    That  the  family  was  joint  and  undivided '  was  indis- 
putable; aiidit/therefore,lay.ontherespondentif  hecoulddisplace 
the  operation  of  the  ordinary  Hindu  law>  to  do  so  by  clear  proof 
of  the  same  family  or  other  custom  which  varied  the  law.    Both 
the  lower  Courts  have  found  that  no  sueh  cYistom  was  established  * 
but  that,   on    the  contrary,    there   was    evidence,    satisfactory 
to  them,  that  the  estate,  though  engaged  for  in  the  name  of  one- 
brother,  was,   in  point  of    fact,    held  and'  enjoyed  by  the  two  > 
brothers  as  co-sharers.    There  was    also  evidence  that  although  ^ 
ther&  had  been  no  partition  of  this  estate  for  six  or  seven  gener- 
ations, the  property  of  the  family    had  in  former  times  been  the 
snbjeot  of  partitions.    The  case  went  before  the  Fihancial  Com- 
missioner upon«  special  appeal,  and  he  appears  ta  have  coasidered 
that  it  was    governed  by  a   former  decision  of^  his-  ppodeoessor 
Mr.  Davies  by  reason  of  which  he  was    bound  to   reverse  the 
jadgment  of  the  Courts  below.    The   only  appeal  is   against 
that  reversal"  on  special  appeal. 

.    It  appears  to  their  Lordships  that  th&  decision  of  Mr.  Davies 
has  not  the  effect  which  the  Financial    Commissioner,   Colonel 
Banrow,    attributes  to  it;,  and  that  it  is-not  an  authority,  which^ 
governs  the  present  case.     In  the   case  before  Mr.    Da  vies,  the- 
lower  Courts  had  found  that   during  six:  or  seven    generations^ 
the  estate  then  in  question  not  only  had  remained  undivided,  ia^ 
&ct,  but  had  descended  as  an  impartible  estate  to  a  single  heir. 
That  being  so,  Mr.  Davies  appears  to  have  ruled  that  this  proof 
was  sufficient  to  raise  a  presumption  of  an   unbroken    family 
^Qstomi^hieh  conld  not  be  rebutted  by  some  evide&cd   that  bad^ 


1«8  BENGAL  LAW  BEP0RT3.  [VOL.  Xlir. 


1878 


been  tendered  to  show  earlier  partitions  in  the  family,  whereb j* 
Thakur     a  larger  estate  had  been  broken  ap  into  8e7eral  smaller  portions^ 
^SinIh*     ^^®  ^^  which  was  the    estate  in   dispute.     In  the    present   case 
V.  tl^ere  was  no  evidence  of  enjoyment  by  a  single   member  of  the 

SiMOH.  f&inily  daring  six  or  seven  generations ;  all  that  was  found  was 
that  during  that  period  the  estate  had  never  been  divided. 
The  fact  alone  cannot  control  the  operation  of  the  ordinary 
•  rules  of  Hindu  law,  or  deprive  the  parties,  if  members  of  a  joint 
and  undivided  family  of  the  right  to  demand  a  partition  when 
they  are-  so  minded. 

If  then  the  decision  of  Mr.  Davies  fails  to  support  that  which 
is  under  appeal^  is  there  any  other  ground  upon  which  the 
Financial  Commissioner  was  justified  in  overruling  on  special 
appeal  the  judgment  of  the  Lower  Courts  ?  Their  Lordships 
can  find  none.  It  certainly  cannot  be  said  that  there  was  no 
evidence  to  support  the  material  findings  of  these  Courts  ;for  thejc 
had  before  them  the  admission  of  the  respondent  by  his  agent  on 

the  occasion  of  applying  for  the  settlement  of  1859^  and  hia  former 
admission  on  the  occasion  of  applying  for  the  settlement  in  1856. 

Their  Lordships  in  the  course  of  the  argument  intimated  that 
it  was  not  open  to  them  upon  such  an  appeal  as  this,  as  it  was 
not  open  to  the  Financial  Commissions  on  special  appeal,  to 
disturb  the  findings  of  fact  by  the  lower  Courts.  They  may, 
however^  state  that  if  they  could  have  violated  the  rule  which 
they  have  laid  down  as  to  not  giving  special  leave  to  reopen 
the  whole  case  when  the  application  is  made  to  them  for  the 
first  time  at  the  bar,  they  do  not  think  that  upon  the  evidence 
on  this  record  Mr.  Leith  could  have  succeeded  in  inducing  them 
to  come  to  a  different  conclusion  from  that  arrived  at  by  the 
Courts  below. 

Their  Lordships  will,  therefore  humbly  advise  Her  Majesty 
to  allow  this  appeal^  to  reverse  the  decision  of  the  Financial 
Commissioner,  and  to  aflSrm  the  decree  of  the  lower  Courts. 

The  appellant  must  have  the  costs  of  this  appeal. 

Appeal  allowed^ 
Agent  for  the  appellant :  Mr.  FT.  D.  H.  Oehme. 
Agents  for  the  respondent :    Messrs*  Young ^  Ja€h$on  ^  Co, 
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NARAIN   ROY  (DbfendantsJ  P.  0 .♦ 
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|0n  appeal  fratti  th<>  Bigk  CbuHs  of  J^udic^tare  abPbrfc  William  in  B<mgaLj      ^^^  27. 

« 

Execution  of  decree — Act  Xiy  cf  1859,  «.  20— Bona  fides.. 

Jd.  jpdgiiig  of  the  lona  fides  oi  pcooeedings  to  obtain  exeontion  of  a  decree, 
the  whole  oonrse  of  thoae  prooeedings  mast  be  regarded.  The  fact  tha^ 
unoxplaiaed  delays  have  occurred  daring  the  prooeedings  in  execution  of  the- 
decreOi  or  that  some  of  the  proceedings-  were-  ineffeotaal;  is  not  neoessarily- 
evidenoe  of  a  want  of  bona  fidea.. 

AppiaIi  agaanst  an  order  o{  tbe  High  [  Cidurt  ( Jaekson  and 
Markby^  JJ.),  dated  the  20th  March  1869^  reversing  an  order 
made  ia  execution  proceedings  by  the  Sabordinate  Judge  oi 
Beerbhoom  on  the-  Ist  December  1869v 

The  facts  of  th&  case  were  as  foUows-.—Oa-  the  5th  April  1855» 
Benoderam  Sen  and  others  (tho  appellants  in  .this  case)*  obtained 
a   decree  in*  the^  Cbnrt  of  the*  Judge  of   Beerbhoonk  against 
Cbaodernarain  Boy,  the  respondent's  father^  for  Rs.  7^  460'  and 
costs. 

On  the  6tb  August  1857^  the  appellants-  first  applied  for* 
execution  of  this  decree  by  attachment  and  sale  of  Chunder^ 
jiarain's  property  situate  within  the  jurisdiction  of  the  Courts 
On  17th  March  1859^  the  safe  proceeds  of  the  attached  property^ 
viz.,  Bs.  &^650were  paid  over  to  the  appellants  in  part  satisfaction:  • 
of  their  decree^  and  the  execution  case  was  struck  ofE  on-  th^  2[6tb 
March  1859. 

On  31st  December  186),  the  balance  of  the  diecree  being" 
BtiH  unsatisfied^  an  application*  was  made  for  the  arrest  of  the 
judgment'debtor;    His  other  properties  were  situated  in  other 

zillas,  vi2;.>  Moorshedabadi  where  he  resided,  and  Dinagepore^ 
Notice  to  Cfaundiernaraiu  to  show  cause  against  the  execution: 
was  issued,  and  on  tSth  April  1863  was  sent  to  the  Moorshedabad 
Court,  which  on  1st  May  effected  substituted  service.  On  6th 
May  1863,  the  appellant's  vakeel  was  ordered  to  proceed  within 

•  Vresfnt :— SiB  J.  W.  Colvim,  Sir    B.  Peacock,  Si&  M.   B.    Smith,  Sir 

R.  P.  C^l'IiXB^i  A»D  6n  L.  Tebj., 
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1873       three  days.    Nothing,  however,  was   done,  and  on  the  llthi 
Bbkodeea7  August  following  the  case  was  struck  off. 

^■^  On  the  23rd  March  1865,  Ohundernarain  having  dieet  in  the- 

BRojicjcDRa  interval,  a  third  application  was  made  to  the  Beerbhoom   Court 

Na^in  Ear.  ^  execute- tha  decree=by  attaohmaut  and  sale  of  the  Dinagepore 

property  of  the  deceased  debtor,     On  the   3 1st  May   1*66,   the- 

Principal  Sudder  Ameen  sent  the  case  to  the  Dinagepore  Court, 

*         and  two  months  afterwards  struck  the  case  off  his  own  file.   The 

case  was  subsequently  struck  off  the  file  of  the  Dinagepore  Court 

for  default,  and  on  25fch  March  1867  an  application  was   made 

by  the  appellants  to  revive-it,  but  the  respondent  objecting  that 

it  was  barred  by  limitation,  the  application  was  rejected. 

On  27th  June  1867  the  present  respondent.  Raja  Bfrojen- 
dro  Narain  Roy,  the  son  and  hair  of  the  deceased  debtor,  objected 
by  petition  in  the  Beerbhoom  Court  to  the  exeontlon.  of  the 
decree,  contending  that  it  was  barred  by  limitation,. since ■  more- 
than  three  years  had  elapsed  from  26thMarcb  1859,the  date  whem 
the  case  was  first  struck  oft  the  file.    The  Jtodge  on  the  29tb, 
June  1867  rejected  this  appUcation>  holding- tbat  the  statutory 
period  ran  from  Ist  May  1863,  the  abovementioned  date   of. 
service  on  the  cbceased-debtor,  and  that  therefore  the  application 
dE  2Srd  March  1865  was  in  time.    No.  appeali wad  made  from  ttiia^ 
decision. 

On  the  J  1th  May  1868  th«  High.  Court  (Locb  and  61oT6^  JJ.> 
.Bet  aside  the  ruling  o£  the  Dinagepore  Court,  as  to  limitation. 
They  held  that  the  Dinagepore  Court  had  no-  inriBd.iotion^  and 
that  the  appellants  must  apply  to  the  Beerbhoom  Court.  Aceord- 
ingly  on  18th  May  1868,  tho  appellants  applied  to  the  Subor- 
dinate Judge  oi  Beerbhoomy  to  send  a  new  certifitote  to.  the 
Dinagepore  C&art  foB  attachment  and  sale  of  the  property 
previously  attached.  Notices  werosent  to  that  Court,  and  on.7th. 
August  1868,  the  respondent  agaia  raised  the  point  of  limitation 
in  tiu>  Beerbhoom  Court.  On  1st  December  1868,  this  plea 
vae  orerruled  and  execution  issued.  The  High  Court  (Jackson 
and  Markby,  JJ.)  on  20th  March  1869  revsrsed  this  decision 
on  appeal,  holding  that  no  sufiSoient  proceedings  had  been 
taken  to  keep  the  decree  alive  within.s.  20,  of  the  Limitatiou 
Act* 
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From  tbat  deoisioa  the  piaintifis  appealed  to  Her  Majesty   in       ^^^ 

CoanciL  Benoduum 

Sin 

V. 

Mr.  Doyne  for  the  appellatits  contended  that,  np  to  May  1 863,  Bbojkndbo 
there  was  no  ground  whatevett*  for  holding  that  there  was  any  want 
-of  proceedings  sufficient  to  keep  alive  the  decree  under  s.  20  of 
Act  XlY  of  1869,  or  any  suggestion  of  want  of  honajldes  in  the 
decree-holder.  [8ir  J.  Colvi&ib.— Ton  may  take  the  proceeding  * 
of  the  6th  May  1868  as 'an  active  proceeding.  Sir  L.  Pe£:l.-* 
Then  came  the  proceeding  of  March  1865>  and  that  was  withiti 
three  years.]  Next,  the  respondent  was  not  at  liberty  to  re-open 
-any  question  as  to  limitation  np  to  23rd  March  186S^  no  appeal 
ever  having  been  brought  from  the  Judge's  decision  of  2dth 
June  1867  in  which  it  was  held  that  'the  application  of  23rd 
'  March  was  in  time.  That  decision  and  the  appearance  of  the 
appellants  on  that  oocasion  were  hoTia  fide  proceedings  to  keep 
in  force  Aie  decree.  He  cited  Haharaja  Dhiraj  Mahiah  Chand 
Bahadur^  r.  Sulram  Singh  (1),  Ram  Sahai  Sing  v.  SJieo  Sahai 
Sing  (2),  and  Biprodosa  Ooasain  v.  Chunder  Seekhuf  Bhutto^ 
^karjee  (3) , 

Mr.  J.  Cutter  for  the  respondent  contended  that  the  p  ro« 
ceedings  taken  by  the  appellant  were  not  bona  fid^.  His 
object  never  was  to  execute  the  decree^  but  to  keep  it  alive 
for  an  ulterior  pfurpose*  [Sir  M.  E.  Smith. — ^What  tilterior 
motive  do  you  say  that  the  appellant  had  in  keeping  the  decree 
alive  ?]  The  proceedings  of  1^61  were  utterly  frivolous.  Instead 
of  aa  application  for  attachment,  a  warrant  of  arrest  was  applied 
for,  but  no  arrest  was  effected.  Unexplained  delay  occurred 
while  there  is  no  .evidence  that  the  respondent  or  his  father  was 
keepingoutof  the  way«  [Sir  J.  Colvilb — He  was  not  caught, 
and  that  is  presumptive  evidence  that  he  was  keeping  out  of  the 
way.]  There  was  a  hiatus  of  nearly  three  years  from  26th 
March  1859 ^to  1861.  [Mr.  Boyne*— We  then  had  twelve  years  ; 
the  Act  of  1859  only  oame  into  force  in  1862.]  The  proceed- 
ings were  allowed  to  be  struck  o£E,  and  no  explanation  is  given  ; 

rl)  5  B.  L.  B.,  611 ;  S.  D,  13  (2)  B.  L.  E.,  Sup.  Vol.,  492. 

Mooro'8  I.  A.,  79.  (3)  Id.,  718, 
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1873       "the  appellants  haying:  all  along  from  the  yeat  1859  been  aware 

Bbnodbrah  of  the  property  in  the  other  zillas. 
Sen 

BBojsNDfto       The  judgment  of  their  LoitDBHi€*8  waa  driiyered  by 

Sir    M0NTA9UE     E.    f&iOTH.-^This    appeal   arises    out    of 
^recutien  proceedings  which  were  taken  to  obtain  ezeention  oE 
*         « judgment  obtained  by  the  appdlants  against  Chondemarain 
Boy,  the  father  of  the  respondent. 

The  original  jndgmettt  is  dated  on  the  5th  April  1855.  and 
was  obtained  in  the  Ciril  Court  o£  Zilla  Beerbhoom  for  Bs,  7^460 
and  costs. 

The  ^nly  qnestioa  which  arises  is  whether  the  proceedings  in 
execation  which  were  commenced  on  the  18th  May  1868  are 
barred  by  the  operation  of  the  20th  section  of  the  Limitation  ^ 
Act,  XIV  of  1859.  The  ground  on  which  it  is  urged  that 
limitation  is  a  bar  is  that  no  proceeding  had  been  taken  to 
onlorce  the  judgment  withiathree  yearsnext  proceeding  the  appli- 
cation for  execution  in  1868  within  the  meaning  of  the  Act. 

Kow^  unfortunately  for  the  appellant  in  this  case^  he  has  been 
obliged  to  resort  to  no  less  than  four  different  attempts  to  obtain 
execution  of  his  judgment.     The  first  effort  he    made  was    to 
a  certain  extent  fruitful  and  successful,  for  he  obtained  a  sum 
of  Es.  6,650,    in    part    satisfaction    of  Ihis    judgment.    The 
proceedings  ia  which  that  sum  was  realized  commenced  on  the  6th 
August  1857,  and  it  appears  from  the  schedule  to  the  petition 
to  obtain  execation  in  that  year  that  he  sought  to  attach  three 
estates,  one  in  Zilla  Beerbhoom  and  two  in  Zilla  Moorshedabad. 
The  C6urt,Tightly  or  wrongly,  put  him  to  his   election  whether 
he  would  take  out  execution  first  against  the  estate  in  Zilla 
Beerbhoom,  or  in  the    other  zilla.  It    appears   that  he  elected 
to  attach  the  estate  in  Zilla  Beerbhoom  ;  and  haying  attached 
it,  proceedings  were  taken  by  the  defendant  to   obstruct  that 
execution,— proceedings  which  went  to  the  High  Ooiirt.      Those 
proceeding  were  undoubtedly  prosecuted  by  the  plaintiff  io  a 
vigorous  manner  and  with  success,  for    he  obtained   ultimately 
the  sale  of  the  estate  and  under  that   sale  obtained   payment  of 
the  sum  already  adverted  to.     But  it  appears   that   the  obstruc- 
tion opposed  by  the  defendant  delayed  that  payment  until    the 
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t^Vik  Mttrch  1850.    The  ezeoiiiion  procee£ng  ivas  then  at  an       ^8^^ 
eiid^  80  far  as  that  estate  was  iconcerned>  and  on  the  26th  March  Bbnodbsah 
of  that  year  it  was  strnck  off  the  file.  ^f 

The  next  pfooeeding  is  on  the  Slat  December  1861.  Thit  ^bojendbo^ 
wasj  tuidoabtedfy^  wifchin  three  years  of  the  former.  The  execu- 
tion was  tx>Bimenced  by  petition^  praying  for  the  arrest  o!  the 
defendant*  It  aippears  tliare  was  then  remaining  due  on  the 
JMkiffXiMi)^  ict  principal  and  interest  a  sum  of  upwards  of  Bs.  5,000. 
The  aj^ication  being  more  than  a  year  after  the  date  of  the  last 
ordev  in  exeoBtion>  the  Court  required  that  notice  should  be 
served  upon  the  defendant  in  pursuance  of  s.  216  of  Act 
YIII  of  1869|  and  it  appears  that  a  formal  notice  was  issued 
by  tlie  Court  on  the  ISth  April  ^1863,  which  was  sent  to  Moor- 
shedabad  for  service.  It  was  put  into  the  hands  of  the  regular 
ofioer  oi  the  Gonrt>  and  the  Nazir  made  a  report  to  the  Court 
that  he  had  in  vain  endeavoured  to  effect  personal  service  of  it^ 
but  had  aiSxed  it  to  the  front  door  of  the  defendant's  house. 
That  report  was  in  May  1868.  It  seems  that  no  arrest  was 
xnadOh  Why  it  was  not  made  does  not  certainly  appear^  but 
the  jdaintiS  apparently  desired  to  effect  tiie  arrest.  U  he  did 
not  meui  to  arrest  the  defendaat^  why  did  he  obtain  the  order> 
get  it  transferred  to  Moorshedabad,  and  go  to  the  expense  of 
paying  the  fees  of  the  officer  for  executing  it  f  It  may  be  that 
there  is  not  euffieient  to  show  that  i&e  defendant  was  absconding^ 
but  there  is  nothing  to  show  that  he  was  in  the  way ;  and  when 
the  charge  is  made  of  want  of  bona  fides ,  it  certainly  lies  upon 
the  party  making  that  charge  to  substantiate  it  by  evidence 
satisfactory  to  those  who  have  to  decide  the  question. 

This  last  proceeding  was>  undoubtedly^  abortive^  but  within 
threa  years  of  the  report  of  the  Nadir^  that  is^  on  the  2Srd 
March  1865  the  defendant  having  died  in  the  'interval^  a  fresh 
petition  to  exaonte  the  decree  by  an  attachment  and  sale  of 
some  property  in  Zilla  Dinagpora  was  presented.  It  was 
presented  to, the  Judge  of  Beerbhoom  who  made  an  order,  of  the 
dateofjIiheSlst  July  1866,  that  copies  of  the  decree  and  the 
application  for  execution  should  be  sent  to  Dinagepore^  in  order 
that  the  Judge  there  mi^t  exeoute  it^  It  seems  that  the  decree 
was  taken  there>  and  then  began  proceedingSj  which  emanated 

25 
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^    isys      irom  tbe  dofendant,  to  set  aside  ihe  ezeoatioD>  on  tbA  ground 

'BKvnn«pAi7  that  it  wfts  barTod  \^y  limitation.    The  Jodge  at  Dinagapore 

Sdn        decided  that  limitation  was  a^  bar.    There  was  an  appeal  to  the 

ibbojixtdko    High  Court  by  the  present  appellant^  and  he  was  saocessfol  in 

that  appeal.    The  High  Conrt  reversed   the  order  below,   <m 

4he  groond  that  the' Judge  <at  Din^g^pore  ^had  no  authority  to 

make  it.    In  the  mean  time^  pending  that  appeal,' the  defendant 

•  Resented  ^  petition  to  the  Judge  of  Beerbhoom,  ipnying  that 

•the  proceedings  might  be  dismissed  on  the  ground  -that  they 

were  barred  by  lunitation.    The-Judge  of  Beerbhoom  decided, 

upon  the  issue   raised   on    that  petition  and  the  petition  in 

^answer,  that  the  proceedings  were  not  barred  by  limitation.    Hie 

•  order  rejecting  the  objection  was  made  on  the  29th  June  1867, 

-and  in  May  1868  the  present  ^proceedings  were  commenced. 

Now  it  was  not  contended  by  Mc«  Cutler  that  there  was  aqi 

Minterval  of  three  years  between  the. proceedings  which  Jiave been 

narrated^  and  which  were  taken  on  the  ,part  of  the  appellant*; 

-but  his  sole  contention  before  their  LordshipB  to-day  was  that 

.these ^proceediogs  were  not  bond  Jide,  and  when  ^pressed  duting 

»ihe  argument  to  show  in  what  respect  they  were  not  bmidjida, 

«nd  to  what  particular.prooeedings  he  alluded    as  open  to  thai 

^  charge,  he  referred  to  those  of  1861,  which  were  commeneed  by 

.the  petition  ^praying  for   the    arrest.    He    says  that  those 

proceedings  were  not  hond^fide,  first,  because  there  was  delay  to 

take  them  after  1 859 ;  next  that  the  d^endant  was  not  arrested ; 

.thirdly»  that  the  .plaintiff,  petitioned  for  an  «rrest -instead  of  an 

4kttachment. 

The  del^y  may  have  been  caused  by  the  plaintiff  making 
inquiries  about  the  defendant's, property  before  applying  for  an 
acrest.  Probablyi  though  he  had  inserted  in  his  schedule 
'estates  in  Moorshedabad,  ef  which  he  had  some  knowledge,  ther<9 
^as  di£Scnlty  in  reaching  them,  and  he  may  have  thought  that 
if  he  arrested  the  defendant,  he  might  obtain  payment  under  the 
(Compulsion  of  that  arrest.  At  all  events  it  is  a  probable  soln* 
.tion  of  the  delay.  He  may  (have  thought  that,  instead  of  incur^ 
ring  the  difficulty* of  following  the  estates,  perhaps  in  other 
•cames,  it  would  be  a  more  ^)ogent  mode  of  obtaining  the  money 
ito  arrest  the  defendant. 
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Their  Lordkhips,  in   ooiuddering   whethar  tliese   prooeedingfl       W*'      . 
were    Itmci.  fide   or  not»  eannot  be   confined  to  thia    particular  Bxnodkrax- 
attempt  to  revive    tUe  execution  in  186 1^    but  must  look  at  the         ^, 
whole  course  of'  the  proceedings;    and  when  the  jr  find'  that  the  -^^^^^^ 
first    proceeding  to  obtain  execution  waa  not  only  prosecuted^ 
l^ut  prosecuted  ^with  effect^  and  a  large  sum  obtained ;  when  they 
find  also  that  in  the  third  attempt^  when  the  defendant  set  up, 
the  defence  of  limitation  and  attempted  to  bar  the  proceedings^  * 

the  appellant  opposed  him,  and  suocessfally  opposed  him»  in  twa 
Courts,  going  up  to  the  High  Court ;  they  think  the  case  affords.   ^ 
fitrong   evidence  of  a    bona'  fide   desire  to    execute  his    decree^ 
which  was  thwarted'  and  baffled  by  the  defendiant. 

Their  Lordships  are  unable    to   concur  in  the  view  taken  by 
Harkby,'  J/,   that   these   proceedings    appear  to   have  been 
taken,  merely  to  keep  the  decree  alive  for  some  ulterior  purpose. . 
TKe  learned  Jud^e    does  not  expUiii  wl^t.  ulterior  purpose  ha^ 
supposes  the  pi  aintiff  had  in    view,  nor  does,  he  suggest  any« 
There  id  nd  doubt  it  would  he,  what  he  calls,  a . "  nefarious . 
practiee'^  f orpll^tiflis  having  decrees  to  keep  them  for  some  wrong, 
motive  hanging  oyer  the  heads  ^f  .defendants  ^ .  but   therev  is  not 
the  slightest    evidence 4ihat   aajysueh  motive  existed .  in:. this. 
case. 

Their  Lordships^  therefore,  tkinkj  thlit upon  l^e  facts  th^e  Uh 
not  only  an   entire  want,  of;  proof   otmala  fide$,   but  stroog 
evidence  of  a. real  and  in  some  respects  (though  there  are^delays 
whick  are  not  quite  aocon2ited.fer)',a8iaadnuous   proseculioa.ofv 
these  proceedingp. . 

Theur.  Lordships  find  that  Jaeksosj  J., .  give  lis  one  of  his  ^ 
xeasonsJoi  thinking  the  statute  was  a  bar,,  that  *'  no  steps « 
of  an  effectual  kind,  were  taken.'^  Now  it  j».  perfectly,  elearr 
that  the  inciiury,  .whether  the  steps  taken  were  iniact  effeotnal^ , 
<^  only  be  material,  provided,  the  proceeding  be  ia  its..natnra- 

one  to  enforce  tha  judgment,  so  far  as  it  may  be  an  eldmeafe.iik, 
eonsidering  the  qfiestion  oihonafiiBs*, 
It oonstantly  happens.^ in  thesa  execntiona  that  proceediagii^ 

are  taken  which  are  ineffectual^  because  of  some  mistake  in  the* 
particular  step  which  has-  beea>  adraied^  The  point,  was  before 
ibis Conmuttee last  yearin^a.  cassof  Bay  Dhmput  Bmg^  Soy; 
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187a       Bahadoor  v.  Mudhomotee  JDabia  (1) ;  the  ladgmenfc  ivba  deUv^red 
fixNQDBRui  on  the  2nd  May  1872«    In  that  case  the  plaintiff  had  ohtained  two 
^^       detrees.    He  had  attached  some  money  under  decree  A^  and  then 
BaojsNDBo  he  filed  a  petition  by  mistake  in   suit  B^    praying    ta  have   the 
jiABAiM  w»^  attached  amount  paidj  out  to   him.    When  it  same  before  iha 
Courts  the  defect  was  pointed  out,  and  the  petition  was  o{  course 
abortive  and  ineSecutsJ.    In  a  subsec^uent  execution  suit  under 
decree  B,  it  became  necessary  for  the  plaintiff  to  establish  that 
he  had  taken  a  proceeding  within  three  years  of  the  proceeding 
in  execution  which  he  was  then   prosecuting^  and   ta  rely  upon 
*  the  former    abortive   petition,  as  a  step  to  enforce    the  decree^ 
This  Committee  held  that^  although  it  had  been,  of  no  avail  by 
reason  of  a  mistake*   it  was  a  step  which  the  plaintiil  had  taken 
to  enforce  his  decree,  and  therefore  that  it  did  protect  him  from 
the  operation  of  the  Statute  of  Limitations* 

For  these  reasons  their  Lordships  will  humblf  advise  Her 
Hajesty  to  reverse  the  decree  of  the  High  Courts  to  affirm  the 
decree,  of  the   Principal    Sudder  Ameen^   and  to  order  that  tha 

respondent  do  pay  the  costs  of  this  appeal  and  the  costs  in  tha 
BKgh  Court. 

j&ppeal  alUywed, 

Agents  for  the  appeUanta :  Messrs^,  Baihy^  Shaw,  SmUh,  a»d 

Agents  for  the  resp  ondent :  Messrs.  Barrow  and  Batt(m* 

(1>  11.  B.  L.  B.,$iai. 
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LUOHMEE  BUKSH  ROY  (Plaihtiip;  v.  EUNJBETSAMPANUAT 

(DBIBNDAlfl).  P.  C  * 


LOBr«{ipAl  from,  tbo  BiglK  Coiiit  of  JudicstDro  at  VoH  WiHiam  in  Bengal.] 

Aoi  Xl7qf,  1859^  talyCV-  If^.'-AchnowUdgnieni^Statute^'  of  Hvf^UaHont. 

Comtrudion  of—  JJ$ufruduar^  Mortgage*. 


^<8ix^yeftrs]iaT0- elapsed  from  {the  date  of  a  nemfrnetiiarjinoFt-^. 
gfcge^a  nvdt  bf*  Iba  moiilgagor  toreooyer  poBaeasioii  of  the  ivu»tgage  pro^ 
p^rty  ifl  banredj^jr^  \6, 8.  l,J^ot:S^lY  ofiSSd  (i). 

Where  a  mor1^;agee  sigi^ed  at^ookht^niaiim  in  which,  h,e  stated  that  th» 
would  abide  bj  a^y  argumenta  which,  ijaight  be  urged*,  aud  any  documenta 
ndbiioh  migtlibe  Q}ed»  by  the  mdokhtai;  thereby  appoipted,.aiid  the  ^ooUitair 
Bubsequ/Butlyfileda  written  statement  signed  by  himself  alone  in  which  ha« 
admitted  the  mprtgagor'r  tAlie«r*>QeI<lthali  thamookhtamaknaaodwiitten 
statement  oould,  not  be  read  together  as  amounting  to  an  acknowledgment 
anfipianj^ to  miMfth0reqpireaiffa$B dl  el.  15,  s.  1»  Act  XIY of  1B69 :-held( 
also  tMf  tbewrittin^tMmw^cQidd  not  be  ineorpomited  with,  the  mookhta^ 
nmpa  sa  as  to.  make  it  part  of  the  docameiit  signed  by  the  nM>rtgagee« 

Statuteis  of  Limitation  are  in  their  nature  strict  and  inflexible  enactments^. 
aad  ought  toMcerv*  MjshtE^caMlruptioaasthe  language  in  its  plain  mean? 

APW^from  ft/dociaioii  oftha'  SigJlv Court  (L^  &Jaok8oiii 
j^i,  Harkbf J  J  J.)',,  dat^d;  thfit  ^Sri  Noven^ber  1869,,  affirming  aox 
order  oi  the  Ciiril  Conirt  q{  J^oI^arAugfiVU^ted.  tha  12th  Maroli 
1869j  wbareby.tbe^pUipjbi^^B  snjit.  wfc^  dWis^ ^ 

The  facts  of  tha  case,  ^i^ere  aa  follows  :r^ 

On  the   6th  Obtober  1790,  Qajraj    Boy»    an  ancestor   of  tha 

appellant^  mortgaged  ta  Motee  Bam  Pandajj  ancestor  o£  Hie 
respondentj  five  mauioas^  to  secore  JE(s«  S^289^  and  interest  at  12: 
per  cent,  per  anniun*  On  the  8th.  Deoexober  1804,.  Motee  Baio. 
Faxxday  obtained  a  decree  onder  which  be  waa  declared  entitled. 
to  possession  o£  the  five  manzaa  until  pajment,  of  Uie  balance 
of  the  niortgage  debt,  which  then  amounted  ta Bs.l0jS88. 
Ia   1846«.  the  lather  of  the  appfdUaiit.  «|  movtgagor   sum*^ 

^  Present  i^Bi^  X  Colvile,  Sir  B,  Pbaoook,  Si&  !^t  E.  Smxfl^  Sia 

J.  P.  COLLIBV,.A]in  Sia  L*  FSBL. 

(I)  S^£M  IX  ot  lenv  soh.  il,  Ho.  14S« 


1878 
July  3. 
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^^^       xnarily   suadtiia*  veBpondtafr  in  tiie  Giidl  Goarfcof:  LoIiArdiigga^ 
LucBMiB     for  an   adjastrndnb  of  the  mortgage   accoantB*    hi  defending 
Buxea  Boy  ^^  g^j^  ^^  respondent,  on  the   22nd  Angnst  1846,  signed  and 
BuNJBR  RiK  filed  a  mookhtarnama,   in  which,    after  reciting  that    it  waa  a> 

^^^^*     Bait  ^^foc  thepr4)dQetioa  o£  the  deed  in  cenneetioa  with.maoaat . 
Gonree,  &o.,  along  with  the  aoconnts,^'  he    stated :  ''I  have 
appointed  Abhooree   Hnnooman  S&hoy  mookhtar  inreftrenoe* 
•  to  the  same ;    and  I  shall  abide  by  any    argnmenta  which  may 

be  nrged^  and  by  any  docoments  which.may.  b&  prodooed,  by  the 
said  mookhtar  in  this  matter.'^  The  mookhtar  aabaeqnently  filed^ 
a  written  statement,  signed;  howeyer,  by  himself  alone,  admitting^ 
the  mortgage  and  contending  that  the  mortgfige  money  and, 
interest  had  not  yet. been  paid.  Qn^the^dUt  March  1847  the* 
Hoit  waa  dismissed. 

On  the  12th  Jane  186^;  the  appellant  bronght  a  regnlar  snit 
againatrthe  respondent  in  the  OiviLCoart  of  Lohardagga  ta» 
recover  possesaion  of  the  five  maaaas,  asstgning-the  commence* 
ment  of  the  year  1274  F.S.  (1867-68)  as  the  d&te  when  the  mort-^ 
gage  debt  waa  liquidated  and.the  caoae  of^aotioo  arose*.  The- 
respondent  pleaded  that  from  1790,  the  date  of  the  mortgage,  and' 
1804«  the  date  of  the  decree  for  possession,. more  than  60  yeara 
bad  elapsed,  and  that  nnder  d:  15,  s.  t,  Act  ZIY  of  1859,  the 
Bait  was  barred.  The  snit  waa  dismissed' on  the  I2thMarcl[ 
t869».  and  on  tiie  28ti  Nbyember  1869,  the  or^dr  of  dismissaf 
was  confirmed  by  the  High  G6art.  From  this  decree  dismissing: 
the  anit,  the  plaantiff  appeated  to  Her.  Majeaty  in/Gonncil.. 

« 

Mr.  Leith,  Q.C,  and  Mr.  Arathoarij  for  the  appellant,, 
contended' that  the  poasession  of  the  respondent  waa  possession 
as  mortgagee  nnder  a  nanfirnctnary  mortgage,  and  that  snciL 
nsnfmotnary  mortgage  was  not  within  the  meaning  of  s.  1,. 
d:  18,  Act  XIV  of  1859.  Limitation  does  not  mu. 
against  an  nanfifuctnary  mortgage  ;  see  Regulation  11.  of  1805, 
B.  S;  d.  4.  Bren  if"  d.  15  applies  the  mookhtarnama  of  22nd 
August  1846,  and  the  written  statement  filed  under.  ii!b  antbority,. 
aire^  when  taken  together,  a  suffident  written  acknowledgement  of. 
tlxe  title  of  the  mortgagor  within  the  meaning  of  the  clause^  Ihe^ 
decree  of  1804  ga/re  the  nghb  of  poaaesmn.  nntil  the  liquidatioa 
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t>f  the  debt,  and  tbereifore 'no  oanse  of  action  aroso  till  1274       ^^ 

-BuKSB  Sot 

_  M 

Jtf r.  2)oy»«  for  the  respondent.  ^  Kwjbm  bah 

E4KDAV> 

Their  LoBDSHiPS  delivered  the  following,  jad^ent':-*^ 

^his  is  a  suit  brotfght  by  the  appellant,  the  descen^nt  ol 
tjujraj  Roy,  Who  in  the  year  1790  inortgajjei  five  mauizas  to 
Idotee  Bam  Panday,  the  ancestor  o{  the  present  respondent.  It 
may  be  assumed,  for  the4)ai:pose  of  the  present  judgment,  lihait  tbe 
InorirgagB  Was  a  Usufmofenary  mortgage,  or  In  the  natnre  of  otie. 
The  defenoas  made  to  the  sait,  independently  of  a  defence  on  tlrd 
merits,  was  thlat  it  was  barred  l)y  limitation,  and  tlie  only  tjaes- 
'tion  is  whether  the  snit  has  been  so  barred  or  not. 

It  appears  (hat  in  {he  year  1802  the  moi^gagee1iad1beelti  dis« 
possessed  of  fonr  of  the  fire  manias  by  the  sons  of  tbe  mort- 
gagor;  apparently,  it  was  an  unlawful  dispossession^  and  be 
1t>rought  a  suit  in  that  year  for  the  restoration  of  possession,  to 
wliich  suit  the  £hen  mortgagor  set  up  the  defence  tfaiEit  the  mort- 
gage money  had  been  folly  satisfied  by  tbe  usufruct  of  the 
)>rQperty.  An  account  Was  taken  and  it  was  found  that  so  {ar 
from  the  mortgage  debt  having  been  satisfied,  interest  had 
accrued  upon  ittoa  larger  amount  than  the  debt  itself,  and  it  was 
-therefore  ordered  hj  the  Court  that  the  mortgagee  was  entitled 
to  a  restitution  of  possession,  and  it  made  a  declaration,  which 
perhaps,  was  unnecessary,  that  he  was  entitled  to  hold  posses- 
sion nntd  the  amount  found  due  was  fully  paid.  That  suit  and 
the  decree  in  it  do  not  really  affect  the  question,  because  the 
present  sttit  was  not  brought  within  sixty  years  after  the  decree 

in  1804.  Even  if  it  had  been  within  that  period,  it  might  be  a 
question  whetiher  that  decree  at  all  affected  the  right  of  the 
mortgagee  to  rely  on  limitation,  for  the  suit  was  brought  only 
to  recover  the  possession  of  the  mauzas  which  had  been  unlaw- 
inlly  taken  from  the  mortgagee  by  the  mortgagor  or  his  sons. 

The  limitation,  which  applies  iu  this  case,  is  found  in  s.  1, 
cl.4*  of  Act  XIV  of  1859,  and  is  in  these  terms  :  "  To  suits 

(1)  2  Mad.  H.  a  Rep.,  79. 
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l87d       agpahifil  n  depositary^  pawnee,  or  ttortgagfee  of  toy  propert]^ 
LucBim    moveable  or  immovdalAd  for  the  recoyerj  of  the  BamOf  a  period 
^^^^^^^  of  thirty  years  if  the  property  be  moveable,  and  Bixty  yearn  if 
ituNjisTBAM  it  be  immoveable,  from  the  time  of  the    deposit,   pawn  or  mort- 
gage -;  or  if  in  the  meantime  an  aokDOwIedg:ment  of  the  title  of 
depositor,  pawnor  or  mortgagor,  or  of  his  right  of  redemption 
shall  have  been  given  in  writing  signed  by  the  depositary,  pawnee, 
or  mortgagee,  or   some  person  claiming  tinder  him,  from  the 
date  of  snch  acknowledgment  in  writing."    It  \b  clear  that  a 
period  of  sixty  years  has  elapsed  since  the  mortgage. 

Two  points  have  been  made  by  "Av.  Leith  for  the  appellant^ 

fitst,  that  a  nsnf  rtictuary  mortgage  is  not  within  this  clause  at  alL 
£[e  pointed  out  that  in  usnfractuary  mortgages,  the  possession 
was  consistent  with  the  original  intention  of  the  parties  nntil  the 
mortgage  debt  was  paid  oS,  and  Contended  that  a  limitation 
which  ran  from  the  time  o£  the  mortgage  could  not  apply  to 
them ;  bat  the  Legislature  has  enacted  this  limitation  in  the  most 
general  terms,  and  in  language  stifi&ciently  large  to  embrace 
evety  kind  of  mortgage.  There  can  be  no  doubt  it  was  deliber- 
ately done,  and  that  the  provision  found  in  the  4th  clause  of 
the  3rd  section  of  Regulation  ll  of  1S05,  Which  excluded  cases 
of  mortgages  or  deposit  itom  the  Begulatious  relating  to  limit- 
ation, was  designedly  set  aside,  a  different  pt)licy  prevailing 
with  those  by  whom  the  recent  Act  was  passed.  Their  Lordships 
therefore  think  that  this  mortgage  is  clearly  within  Act  XIV 
of  1859. 

The  other  and  the  main  question  is  whether,  sixty  years 
having  elapsed  from  the  date  of  the  mortgage,  the  right  of  the 
mortgagor  to  bring  this  suit  has  been  kept  alive  by  such  an 
acknowledgment  as  is  referred  to  in  the  Statute  ? 

Now,  the  section  requires  an  acknowledgment  of  the  title  ef 
the  mortgagor,  or  of  his  right  of  redemption,  tjo  be  given  in 
writing,  signed  by  the  mortgagee.  In  this  case  two  documents 
are  relied  upon  which  appear  in  a  suit  instituted*  in  the  year 
1846.  It  seems  that  in  that  year  a  descendant  of  the  mortgagor 
instituted  a  suit  in  the  Civil  Court  of  Lohardugga  for  an  adjust- 
ment of  accounts^  The  suit  was  dismissed  on  the  ground  that 
the  Court  was  not  competent  to  entertain  it,  but  in  that  suit  the 
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rdapondenfcv  the  mortgagee,  gare  a  mookhtamama  to  a  mookhtar        1873 
to  defend  it,  aad  the  mookhtar  filed  a  written    atatement,  whioh^     i,uch«i«"' 
it  18  alleged,  contains  an  ackuywiedgment  of  the  title  of  the    BuKiaBcT 
mortgagor  and  of  his  right  to  redeem.     It  is   plain   that  neither  KvmjbvtBav 
of  the  dognments  by  itaelE  satisfies    the  Statute — the  mookhtar-     Paw>^*' 
xiama  is  signed  by  the  mortgagee,  but  contaiqs  no  acknowledg- 
ment of    title  ;the    written   statement  of    the   mookhtar  doea 
contain,  or  miiy  be  assumed  to  contain,  an  acknowledgment,  bat  « 

is  not  signed  by    the  mortgagee — ^and  their  Lordships  think  that 
it  IB  impossible  to   put  those    two  documents  together  so   as  to 

aatisfy  the  requirements  of  this  Statute. 

It  was  argued  that  the  signature  of  an  agent  was  saffioien(> 
and  that  the  mookhtar  being  authorized  to  defend  the  suit,  and 
to  use  such  arguments  as  he  thought  fit,  authority  was  g^ven 
to  him  to  make  an  acknowledgment  of  title,  and  that  such  an 
acknowledgment  having  been  made  and  signed  by  him,  the 
Statute  was  complied  with*  Their  Lordships  think  that  is  not 
BO.  The  Statute  must  receive  a  construction  according  to  ita 
plain  words.  It  requires  the  signature  of  the  party  himself 
namely,  the  mortagagee,  and  it  would  be  a  wrong  construction 
of  it  to  hold  that  any  other  signature  would  satisfy  those  words- 
The  same  question  arose  upon  Lord  Tenterden's  Act  in 
Sngland,  and  was  decided  in  the  case  of  Hyde  v.  Johnson  (1). 
Tyndal,  0,  J.,  in  giving  judgment  there,  says, — "  When,  there- 
fore,we  find  in  the  Statute  now  under  consideration  that  it 
expressly  mentions  the  signature  of  the  party  only,  we  think  it 
a  safer  construction  to  adhere  to  the  precise  words  of  the  Statute, 
and  that  we  should  be  legislating,  not  interpreting,  if  we  extended 
iti  operation  to  writings  signed,  not  by  the  party  chargeable 
thereby^  bnt  by  his  agent."  their  Lordships  entirely  adopt  that- 
pmciple  of  construction  which  they  think  applicable  to-  the 
preaani  case. 

Tkef  are  alto  of  opinion  that  the  written  statement  cannot  be 
■aid  to  be  inocM*porated  into  the  mookhtarnama  so  as  to  make  it 
a  part  of  the  document  signed  by  the  mortgagee.  The  mookh- 
tarnama    is  no  more  than    an  authority  to  the  mookhtar  to 

(I)  2  Bing.,  N.  C..  776. 
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^^^       cfefend  tflie  action  in  tlie  best  way  he  can  aeisording    to  tlio  best 
liocBMVB    ^  bis  judgment. 
•BvEgH  Rar      j^.  j^^^  ^^^^  ^^j ^  ^y^^  ^y^  ^^^^  oaght  to     be  decided  npon  an 

Vt7K#tifRiM  eqaitable  constractiani  and  not   upon  the    strict  Words  of   th^ 
Statute^  bdt  their  Lordships  think  that  Statutes  of  Limitation « 
like  all  others,    ought  to    receive    such  a    construction  as  tbe 
language  in  its  plain  meaning  imports.     Statutes  of  Limital^ion 
•  are  in  their  nature  strict  and  iuflezible  enactments.     The   object 

of  the  Legislature  in  passing  them  is  to  quiet  long  possession 
and  to  extinguish  Stale  demands.  Such  legislation  has  been 
advisedly  ckdopted  in  India  as  it  has  been  in  this  country,  anS 
their  Lordships  think  that  in  construing  these  Statutes  the 
•ordinary  rules  of  interpretation  must  prevail. 

Their  Lordships  are  therefore  of  opinion  that  the  judgments 
of  the  Courts  below  are  correct,  and  they  must  humbly  advise 
'Her  Majesty  to  afBrm    them,  and  to  dismiss  this  uppeal  with 

•costs. 

Appeal  dismisaei, 

^Agpnts  for  the  appellant:  Messrs.  J.B.    and    S.  B.    SeiyleTSon. 

m 

jk^entsfor  the  respondent:  Messrs.  BarroU)  and    Barton* 


UIBZA  BXMKUT  B^aADOOaCPL&UTm)  «.   SAEABiAlOsm 

2^w.^27 & 2^  P>»1PI»1  fromifce  High Coart  irf  Jwttonlafe  ^^  Port  William  kn  Bw#lri 

The  plaintiff,  B,  aud  M  wero   the  iZlegitimata  sons  and  ^MigtMt^>0t^^\K 

Hahomedan  woman.    ^  died,  and,  after  his  death,  the  plaintiff  sned  his    widow 

.  'ii«d  «lf/^r^f 9r hi^«l«u:i9«oC'  b|in>|BQp#e<y  ef  S  whitfa  die .  oiotniBd:  ^v^flokheir 

o(^.  .JSeirQiiedujpoQiai-opitfil  inap^bitioa  iA  whioh  i?»  th%  pl«^at#»  i^^n^  jK* 

■^esoribinfl^th^mselvesasth.  sons  aud  daughter  of  B,  had  prayed  for  a  certifi« 

cate  ander  A(^  XXVII  of  1860.    HM  that  this   was  not    such  an  acknowledge 

••  Pre«m<  .— SiB  J.  W.  Colvilb,  Sib  B.   Pracock,  Sir  M.  B,  Smitb, 

4[B   B.    P.    COLLIEB,   AND  SiB    L.   PERL. 
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m«kt  of  the  {datatiff  byfi  as  to   oonstiinte  between  then  the  staiae  of  •  foH         1873 
brotherboodaod  beirehip^by  Mabomedan  law.  ^^ 

S&t^le. — ^The  aoknowledgment  by  one  man  of  another  as  his  brother  is  not      Hwmut 
by  Mahomedan  law  valid,  so  as  to  be  obligatory  on  tlte  other   heiM}  bat  ia    BAiM^Dooa  * 
biadiag  agakist  the  aokiiowtedger.  _        ^* 

BsoyM  < 

Abfual   f rom  a  deoisioa    o£    the    Bigh^   Courb    (Keiop    and. 
dourer,  JJ^y  dated,  the  13th  December  1869^  reveFaing  a  deci8i9ii 
of  the  Subordinate  Judge  of  Glya^    dated  the-  I4tb    September'  • 

186& 

Tfaasnifrwaa  broiight  hy  the-  appellant  in  the  Odnrt  of  tfaa^: 
SnboTdtiiate  Jbdge  of  Gya^  to  recovor  possession  itwai  tb^^ 
ve8pondeiit&  of  two  oat  of  three  shares  of  the  real  and  personal ) 
yroperfy  of  one  Mirza  Ekbal  Bahadoor^  a  deceased.  M&faomedan/ 
of  the  Sbia  sect* 

The  plaintiS,  Ekbal>  and  Bistnullah^  the  second  defen&nt, 
were  the  illegitimate  sons  and  daughter  of  Modenarain-Singh  and 
Samtee^  a.  Afahomedan  woman.  The  respondent  Sahebzadee 
-was  the  widow  of  Ekbal  who  died  on  15th  Angast  1867.  The 
plaintiff  claimed  the  property  sued  for  as  being  the  brother  of ' 
Ikbal  and  co-heir*  with  him^of  tbeir  mother  Bftratee  ;  and  in. 
support  of  his  daim  he  relied  upon  an  acknowledgment  by  Ekbal* 

ki  his  lifetimoi  that  the  plaintiff  wae  his  brother  and  co-heir- 
The  alleged  acknowledgment  mis  contained  in  a  petition  present- 
ed to  th^  Civil  Court  of  Gya  on  20th*  Jiranary  1 866,  in  which  it 
wafr  recited  that  *^  Mirza  Eimmot  Bahadoor^  Mirza  Ekbal  Baha- 
door,  and  Mu«samnt  Bismnllah  Bdgnmj  sons  and  daughter  of 
Ifussamnt  Barateo-Begum^  deceased,  pmyed:  for  a  cer£ifi<;at»'' 
under  Act  XXVII  of  1860."  It  alsoappeared, that  Ekbal,  the 
plaintiff,  and  the  defendant  Bismnllah  hadi  in.  another  case 
obtained  some-property  which*  they  claimed  as  heirs  of  an  elder 
sister.     The  suit  was  brought  on  11th  September  1S«7. 

On  the  14th  September  lfi68;  the  Subordinate  Judgd  held 
that  the  plaintiff'  and  the  deceased,  were  illegitimate,  anrl  could 
not  therefore  by  Mabomedan  law  be  heirs  to  each  other ;  bui 
that  Ekbal  had  in  hia  lifetime  acknowledged  the  plaintiff  as  hia 
brother,    and    that  such    acknowledgment   gave  the   plaintiff  a» 

irightof  succession. 
On  the  13th  December    1869,    the  High  Court,  on  appeal  by 
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1878       Sahebsadee  Begam»  confirmed  the   finding  of  the  Sabordinate 

jfiBiA      Judge  as  to  the  illegitimacy,  bat    reversed  the  finding  as  to  the 

^BADooa  >M)knowledgment  (1).     They    held,  moreover,  that  even  if  sooh 

V.         acknowledgment  had    been  made,  the  appellant  wonld  have  had 

BaeuM.      no  right  of   inheritance    according  to  the  law  of  the  Shia    sect^ 

and  thereupon  dismissed  the  snit. 

The    plaintiff  then    preferred    the    present  appeal    to    Her 
*  Msjesty  in  Coanoil. 

Mr.  Doyne  and  Mr.  CutUr,    for  the  appellant,  amongfst  other 
points,    contended  that   the    acknowledgment  by  Ekbal    of  the 
appellant    as    his    brother,    and   as    co-heir    with    himteU    of 
Baratee,  legally    entitled  him   to  inherit  as   a  brother   after  the 
aatisfaction    of  the  respondents'  claim  to    a  defined    share  as  a 
widow.    The  law  applicable  to  the  case  was  admitted  to  be  that 
of  the  Shia  sect   of  the  Mahomedans   under   which  illegitimate 
Bona  were    disqualified   from    inheriting,  contrary    to    the  rule 
which  prevailed   with  the    member  of  the    Sunni  sect  amongst 
whom  illegitimate  sons    could  inherit  from   their  mother.     The 
learned    Counsel  referred  to  Macnaghten's    Mahomedan    Law, 
oh.  i,    s.  1,    rule  55  : — ^^He  has   a  right    to  succeed    whom  the 
deceased  ancestor  acknowledged  conditionally  or  unconditionally 
aa  his  kinsman ;  and   provided    that  the    acknowledgment  was 
never  retracted,  and  provided  that  it  cannot  be  established  that 
the    person    iu   whose  favor  the    acknowledgment    was    made 
belongs  to  a  different  family  /'—to  the  Hedaya,  Bk,  xxv,  p.  187, 
as  explaining  the  meaning  of  the  word  ikrar  or  acknowledgment, 
and  also  to  the  Hedaya,  Bk.  zxv,  p.  170  ;  Hustamut  Nawdbun' 
m$aa  v.   Mu89amut    Fuzlooniasa  (2),    and    Baillie's    Digest    of 
Hahomedan  Law  (1865),  Bk.  v,  p.  406. 

The  learned  Counsel  also  submitted  that  the  acknowledgment 
would    be   good  as  against  the  acknowledger,  although  it  might 
not  operate  to  the  prejudice  of   a  third  person,  who  was  a  reoog- 
niaed  heir ;    see  Macnaghten's  Principles  of  Mahomedan    Law, 
oh.  i,  s.  1^  rule  IS,  and  s.  2,  rule  14.  » 

I>Ir.  Cowie,  Q*C.,  and  Mr.  William8(m,  for  the  respondentSi 


(1)  4Bh.  R.,  A.  C.,103.  (2)  Msrah.  Eep.,  428. 
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con  tended  that  no  mArriage  did  in  fact  take  place  between  bim        1878 
sod  Baratee    Begum,  and  that  consequently  their    children  were      Uteza. 
iUegitimate  and  iacapaWle  bj    the  Shia  law  of  inheriting  the     Hi»kct 
ailateof    the  &ther.    By    the    Shia   law    acknowledgment    of         v. 
brotheriiood  is  not  admissible    to   confer  a  title    by    succession,  ^^BxavM." 
where  the  person  in  whose  favor    the    acknowledgment  is  made 
ii  of  kaown  paraitagse,  whether  legitimate  or  illegitimate.    They 
ah  0  oontended  that  on  the  evidence,  and  having  regard  to  the 

nalnre  of  the  proceedings  in  the  Civil  Coart  of  Gya,  referred 
to  in  the  pdgmMit  given  below,  there  was  no  proof  of  any 
safibien  %  acknowledgment  by  the  deceased  of  the   appellaot's 

brolherhood  so  as  to  constitute  the  relation  of  heirship 

The  judgment  of  their  Lobdshipb  was  as  follows: — 

This  was  a  case  in  which  Mirsa  Himmnt  Bahadoor  was  the 
plaintiff,  and  BAhebsadeeBegum  and  Mussamut  Bismullah 
Begum^  one  being  the  widow  and  the  other  the  illegitimate 
sister  of  Mirsa  Ekbal  Bahadoor,  were  defendants.  The  case 
of  the  plaintiff  was  that  he  was  one  of  the  co-heirs  of  Miraa 
Skbal.  If  this  point  were  decided  in  his  favor,  other  questions 
would  arise  respecting  the  title  of  che  widow  to  dower,  •  and  the 
title  of  the  sister  to    maintain   possession  of   certain  property  0£ 

Bkbal  ifhich  she  was  possessed  o£  j  but  if  the  question  of  heir- 
ship be  decided  against  Mirza  Hinunut,  none  of  these  questions 
arise :  and  their  Lordships  are  of  opinion  that  the  judgment  of 
the  High  Court  is  rights  which  decided  this  quesiion  against 
him. 

In  the  Court  below  a  question  was  raised  on  which  a  good 
deal  of  evidence  was  given,  and  which  was  discussed  at  great 
length,  whether  or  not  Mirza  Himmut  and  Ekbal  were  the 
legitimate  sons  of  their  mother  Baratee  and  their  father 
Hodenaraiu  Singh  ;  but  the  Court  below,  as  well  as  the  Court 
above,  havcToome  to  the  conolasion  that  there  was  no  marriage 
between  their  parents,  and  it  must  be  takeu*  and  indeed  is 
admitted,  that  ttiey  were  illegitimate.  The  Court  below  held. 
however,  that  notwithstanding  this  illegitimacy,  and  notwith- 
standing therefore  that  by  tbe  law  of  the    Shia  sect    of   the 
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^^^       Mahomedaafi  (wlucb  bf  admission  of  botit  partis  afyltoMP  ^bia* 

BiuzA       oaaa)|.  Uia  plabtiff  wcmld  Bot  bo  hair   Qf  Ekbal^  that  Sikbal^ 

B?u A^R    had  ao  aoknowlbdged  the  phiuAfl  to  bo  Ua  bauTi  tbak^tha  pMiM^S. 

vk         toqpirei  that  6taA]is»  and  waa  eotikldd  to  sacooed.  to  hte  p0o{ioriji.  i 

^zQujc*^  8A  aiMh*.    Tho  High  Ooarr^  agreeiog  irtlh«4ba  Govvl  behnkr-  iq^oa* 


Uio  first  queBtiou  aato  tha  legitimaoy^   fevomod  its -dteiaiaibiv 
upon  tho  saeoad  point*,  being  o£  opinioti  that  tliar»iaaai^aa'|>taQ& 
of  any  snob;  acknoitiedgairat  im.  tho  pact  ol  Sdbalj<  a«4  ^^^Ma 
aolo  qnostioa  beforo  tiieir  Lordshipa  aow  i4<iiholibar.oa  aoi  iikwt 
waa  snch.  aa  aekaowWlgnioiit,,   Thet«  is.na  qpaaUoa  th^^andec- 
tho  Hahomodaa !&»-».  aokaosiiedgtneata  siay  bo  mada^of  awek  a^ 
kind  as  to.  operate  not  laaral]:  as  admiaaioos  bnfc  aa    ariariHr 
conferring  certain  descriptiona  of  statns,  among  othera  a  statna. 
of  heirshsp^.  limited  or  general^  aa.  tho  ease  may  he,  apon  the 
persona   acknowledged.     With,  respeci  to  acknowledginents  of 
relationships^,  their  Lordships  have  been,  referred  to  fir.  Baillie's- 
^^  Digest  of  Mahomed&n'  Law/' Part  1,  published  in   L80S,  add^ 
they  find  it  there  thus  laid  down  : — *'  The  acknowledgment  of  a 
man  is  valid  in    regard   to   five   persons^. — ^his  father^    mothet'>^ 
child,   wife>.  and     linowta,.    becanse   in.    all    these    caaea*  bo 
acknowledges   ain  oblfgation,   and    it  is  not  valid  esoepfr  tbr 
these:'' and  then^.  farther;  after  giving  cases  of  those  acknow- 
ledgments which  bave  been,  stated,  to  be  valid,   on  p.  406.  thA^ 
is  found  :-^*'  'Fhe  acknowledgment  oft  a  man.  fa  not  Valid 'wfA. 
respect  to  any  other  porsoim  than  thoae  befove^meatioaed;  BbdH. 
as  a  brother,  dr  ^  paternal  or  mfitteraal  ande/  Or  tho  tike/^  06. 
that  if  this  passage  stood  witfaool  hirther  oxplanatioaj  ii  #oaIcl. 
lead  to  the  conclnsion  that  by  the  Mahomedan  law  an    ackaow* 
lodgment  of  one  person  by  another  as  his  brother,  and^as  auoh. 
his  heir  and  sacce^sor,.  would  have  no  validity.     However^  the 
passage  is  further  explained  thus  :r— '*  Wheu  it  is  said  that  the 
acknowledgment    of  a   man  is  not  valid   with   respect  to  any 
other  than  tbose  above-mentioned,  it  is.  6nly  meant    that  it  is 
not  obligatory  on  any  other  except   the  acknowledger  and  the 
acknowledged ;  bat  with  regard  to  such  vights.  as   afEect   thetn 
only  the  ac^ndwledgment    is  valid.     So  ihst  if  one    were  to. 
acknowledge  ii  bi*other,  for  instance^  having  other  heins  beaido 
who  deny  tb^e  brothersfaip^  and  the    acknowledger  shoald  dio 
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'tiM  *K>tlior  ^wM^ot  ittliedt  wit*  iike  oAot  keiwp,  hop  wotiU  _  ^^ 
4e  ivkerit   ifrom    ifae  adniowl4<%6»'B   father   if  he  deny  tke      MfszA 
40iO8iit>  but  hm  motM  be  mtiiled  (^  naiciteofi^Bce  as  fligatnst    ^^^^[^^ 


iha  aokoiyirledger  himsell  ctmriiig  hmlife.^'    Tlie   acknowledge         ^- 

imdtii  eoatended  fo4r  eoDsiafo  ia  tbisi  and  this  only  i — It  app^r^      9ievii. 

that  after -ifie  detfbh  ef  the  itioiiier  a  proeeedmg^  in  the  Crni 

^urt  ef  )6ya  was  iniditated    en  the  SOih  January  1866^  in 

idaoh,  ii  it  reeMed  that  Mii'ssa  Htemxib  Bahadoor>  Mii%a  Eklml 

'BahadoQf^  andt  Mmsamat/  Bisnmllafa  ^egurn,  sons  atid  datight^r 

«if   KossakBAt  fiaratee  9eg^m,   dt^eeaeed,  by  their    pleaders, 

,pmf»d.i6r  a  icertifieate  ender  the  prorisions  of  Act  XXVlt 

of  1860,  on  the  proof  of  beiniMp  te  tlte  eaid  Mnssamnt  Barat^e 

6i^W)-    That,  eotxpkd  mth  (his  lattber  fact  which  appears, 

'thai  theae  thraa  cU^  by  seme  laeami  or  ether  obtain  possessfon 

of  acane  tpvoperty  1>el(mgieg  to  an  elder  aister^  apparently  in  the 

/ohsiMler  e(  lier  beivs,  is  rdied  tipon  as  Btich  an  acknowledguient . 

ivaitO'eDaattltite^he  crtahist)f  fnll  brotherhood  and  heirship  on 

.'tiie  ^piuft  of  ^he  plaizHiME   to  the  defendant.    Their  Lordships 

^sfre'ef^epibiM  'Aatit  w<yald  be  carrying  the  doctrine  of  heirship 

'<eeBStiivtted  by  acknowledgnke^t  to  an  extent  to  which  it  has 

;ae«er JbeM-cavriedibeferef  and  further  than  the  principles  of  the 

Mahomedan*  la'W  as  to  acknowledgments  warrant,  if  they  were 

'l^e  ghre  snch  an  effect  as  has  beeii  contended  for  to  what  is  bat 

tan  ai^lfnmentattve  or  infereatial  admission  at  best.    All  that  is 

MSMetiy  admicted   by   the  statement    in  Court  (the   langoage 

being  that  of  the  pleader  of  the  parties)  is  that  the   plaintiff 

anijybhe  dej^endaot  were  the  sons  of  Baratee,  and  as  such  claimed 

her   property.    It  is   soaght   to  dedace    from  this  that  they 

mnsttheir^£Qr^^B^sswn^y:be;,^)KW  ^<i}»W  4^^t^  Mt  anly 
that  they  were  sons  and  heirs  of  Baratee>  but  that  they  were  to 

all  injtQutsfi|idj)i»rpe«?qibri^4im>  i^n^lwa  ta^tcdl  fdliarif^^' f uU 
.brothers''  is  the  term  in  the  plaint,^-and  that  they  were  entitled 
to  ancceed  to  each  other's  property^  not  only  property  obtained 
from  Baratee,  bat  any  property  which  may  have  been  obtained 
by  either  of  them  from  any  source  whatever.  It  appears  to 
their  Lordships  that  it  woald  be  very  unduly  stretching  the 
purport  of  this  document  to  give  it  any  sonch  interpretation. 
It  does  not  appear  to  their  Lordships  by  any  necessary   implica* 
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isn       tioQ  ^hat  they  mtuit  liave  iBietided  to  cooBtitnte  eftok  full  broUier 

MIES4       ot  the  o^her  for  all  iotantc  and  parpoooB  as*  has  been  oontendod. 

Bahj^o^    ^^  ^^y  ^^  ^^^  ^^^7  soo^ht  to  avail  themselves  of  the  Snntii 

Sahbuaobs  ^'^^o™^*^*^^  1«^^>  whereby,  as  it   was    admitted,   they    would 

Bsaoa       although  illegitimate,  be  heirs  of  their  mother.    If  that  were  so, 

the  statement  in  this  dooament  amounts  to  no  ftdmissioa  at  all, 

bot  simply  to  a  statemeat  of  faot,  and  to  the  inff^rence  which  the 

law  would  derire  from  that  fact.     Bat,  be  that  as  it  may,   their 

Lordships  are  of  opinion  thati   it  is  by  no  means  shown,  and  no 

inferenoe  can  be  fairly  deduced,  that  it  wse  the  iatentton  of  the 

parties  by  this  document  .to  constitute  each  brother  to  the  other, 

BO  as  to  make  him  an  heir  to  his  estate. 

This  being  their  Lordships'  opinion  on  the  qaeation  of  faet 
it  is  unnecessary  for  them  to  consider  the  question  whether  the 
widow,  who  is  generally  included  with  the  other  idiarerB  in  the 
term  "  heirs,"  but  is  not,  like  sharers,  entitled  lin  the  absence  of 
"  residuaries"  to  a  "  return,"  is  or  is  not  an  heir  in  the  sense  in 
which  the  words  is  used  in  the  passage  above  oited,  and  also  in 
the  passages  in  the  Hedaya  to  which  their  Lordships  were  refer* 
red  in  the  course  of  the  argument,  so  that  her  existence  woold 

have  destroyed  tbe  effect  of  the  acknowledgment,  had  ona  been 
proved. 

On  these  grounds  their  Lordships  are  of  opinion  that  tbe 
judgment  of  the  High  Court  is  right ;  and  they  will  humbly 
advise  Her  Majesty  that  it  be  affirmed,  and  this  appeal  ^JTmiBBtrd 
with  costs. 

Appeal  dimimd. 
Agents  for  the  appellant:  Messrs.  Barroio  and  BofrUm. 
Agents  for  the  respondent :  Messrs.  WaOsim  and  Lahey. 
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Before  Sir  B.  Oouchy  Kt*j  Ohief  JuatUe,  and  Mr,  Justice  Pontifex. 

B AMASOONDBRB B  DOSSBE  v.  W-  VBBNBR.  ^^^^ 

May  20, 
Land  AcquisiUon  Ad  {X  of  1870),  «.  35--^pp«ca-**  DieHci  Judge'''-     _^-t— - 

Officer  epeeiaUy  appointed  under  Act  X  of  1870— Co<fo. 

An  appeil  horn,  the  deonkm  of  a  judicial  officer  appointed  to  exerpiso 
tbe  fanotlioas  of  a  Jadge  under  Act  X  of  1870  within  the  town  of  Calciitta 
lies  ^  the  Bi^  Ceart  sitting  to  hear  appeals  from  deoisions  bj  tbe  Court  in 
its  original  civil  jorisdiction. 

The  words  ''District  Jndge"  in  s.  85,  Act  X  of  1870,  indade  the  High 
Court  in  its  appellate  jorisdi  ctioa,  and  there  is  nothing  in  the  decision  of 
those  wopdasivan  in  Act  I  el  1866,  s.  2  ol.  12,  opposed  to  tiiis  meaning. 

No  appeal  lies  on  a  question  of  costs  in  a  case  under  Act  X  of  1870.  Is 
this  ca^  the  costs  of  the  sppeal  were  allowed  by  the  High  Court  on  scale  2. 

Appbal  under  tlie  Land  Acquisition  Act  (X  of  1870)  from 
4he  jadgmant  and  award  of  Mr.  F.  L.  Beanf  ort,  who  had  been 
ajiecially  appointed  to  hear  oases  nnder  the  Act. 

:Th«  fMToeeedings  out  of  which  the  appeal  arose  were  taken 
by  Mr«  Vomer  the  Collector  nnder  Act  X  of  1870  to 
acquire  for  publio  purposes  certain  land  comprising  the  premises 
Jk^owu  as  No.  27^  Hattie  Bazar  Street^  in  the  town  of  Calcutta^ 
cwt^Lning  2  oottahe  7  chittacks  and  22|  feet  of  land,  with  a  two- 
storied  building  thereon.  The  owner^  Bamasoonderee  Bossee, 
demanded  Rs.  9^000;  the  Collector  tendered  Ks.  2^710^  viz,, 
Bs.  2«600  for  the  land,  aad  Its.  100  for  expenses  incidental  to 
ihe  olaimaht's  change  of  residence ;  and  as  he  was  unable  to 
Hgrea  with  Ae  owner  as  to  the  amount  of  compensation  to  be 
iiUowedy  the  Collector  referred  the  matter  for  the  determination 
of  ihe  Court  under  s.  15  of  Act  X  of  1870. 

The  si&e  of  the  laud  was  visited  by  the  Judge  and  the  assess- 
oUf  when  the  assessors  were  asked  by  the  Judge  to  satisfy 
th^mselyes  w  to  the  value  of  the  building  by  measurement. 
Mr.  Heodry,  the  aasessor  appointed  by  the  owner,  employed  one 
KobU'-ur^Bohman^  a  native  assessor,  to  measure  the  building  : 

27 
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1B74        his  estimate    showed  16^688    feet   of    madonry,    his  valaation 
BA1IA800K-.    amoantiDg  to  Es.   4^531.    Mr.   Hendry   was  of  opinion    tfaati 
j>BK«B  DosBBE  gg^  400  was  a  fair  price  per  cottah  for  the  land,  and  20  per  cent* 
Ybbmbb.     being  deducted  on  accoant  of  deterioration,   that  the  vaUiation 
•of  the 'building   should  be   Bs.  3,625;  he  however   deducted 
Bs.  300  for  allowance  for  the  decayed  condition  -of -some  of  the 
wood-work,  leaving  his  estimate  at  Rs.  3,325. 
•  Mr.  Rowe.the  assessor -appointed  by  the  Government,  person 

ally  ascertained  the  measurement  of  the  building,  which  he  found 
contained  14^503  feet  of  masonry,  and  was  worth  Rs.  2,230  ;  he 
took  the  rates  for  the  maaovtYj  and  wood-work  at  the  present 
value,  and  therefore  made  no  deduction  for  deterioration  :  he 
considered  the  market- value  of  the  land  was  Bs.  150  per  cottah, 
his  whole  estimate  amounting  to   Bs.  2,605. 

Two  other  estimates  of  the  value  of  the  building  were  m  evi. 
dence.  One  by  Nilmani  Mrtter,  a  surveyor  employed  by  the  owner 
of  the  land  for  which  compensation  was  claimed,  which  showed 
16,340  feet  of  masonry,  the  valine  of  whieh  he  estiiqated,  after 
deducting  10  per  cent,  for  deterioration,  at  Rs.  4,661.  The 
other  by  Degambar  Manna,  a  raj-mistri  'em'play^d  by  the 
Collector  to  measure  the  building,  showed  15,282  feet  of  masoiiry, 
worth  Rs.  3,636,  and  25  j)ercent  being  allowed  for  deteriorati(ta| 
amounted  to  Bs.  2,727. 

As  to  the  land,  >the  Judge  was  of  opinion  that  en*the  evid^co 
the. estimate  of  Mr.  Rowe,  viz,,  Rs.  150  per  cottah,  was  the 
full  market-value  of  the  land.  In  arriving  at  a  yaktation 
of  the  land,  the  Judge  relied  on  the  measurement  ef  Mr.  Rowe 
as  having  been  made  with  -skill  and  care,  bnt  he  was  of 
opinion  that,  as  a  general  rule,  in  making  valuations  of  bttildlngs 
something  should  be* allowed,  in  addition  to  what  is  shown 
by  an  accurate  saeasurement,  as  a  margin  for  possible  niistakei 
and  omissions,  and  for  the  incidental  •expenses  which  occur 
in  the  erection  of  a  building ;  and  on  this  ground  he  added 
5  per  cent,  to  Mr.  Bowe's  measurements,  making  15,227  feet 
of  masonry.  As  to  the  rates  allowed  for  the  work,  the 
Judge  thought  those  taken  by  Mr.  Bowe  were  exceptionalfy 
low,  and  less  than  those  which  ought  to  be  accepted  in  a  case  oC 
ibis  inature.    On  the  whole,   the  Judge  allowed   Bs.    1,068  for 
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5^1  feet  o£  pacea  masonry  at  Bs.  20  per  100  feet ;  Rs«  898  for  ^ 
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7yitf0  feet  of  outcha-pacoa  masonry  at  Rs.  12 ;  Bs. 526 for  2^277   Baxabqoik- 

feet  of.  roofing  at  Rs.   24;    and  Rs.    19   for  129  feet  of    flooring  *'"\^""** 

at  Rs.  15,  making  altoget  her  a  total  of  Rs.  2,511,  and  deducting    V«aK«R/ 

20  per  oent.,  Rs.  502>  for  deterioration,  he  found  the  total  value  of 

ihe  masonry  to  be  2,009^.     For  the  wood-work  the  Judge  thought 

Se.  500" a   fair  valuation.     He  allowed  therefore  Rs.    2,509  for 

tiie  baiiding,  and   Rs.  375  for  theland«  amounting  to  Rs.  2,884  ;  * 

to  this  he  added  15- per   cent,  allowed  by  the  Act,  viz,,  Rs.  432, 

making  the  total  award    Ra.    3,3}'6.     He  also  gave   Rs.  555<1I 

for  costs.     As  the  amount  awarded  was  more  than  that  tendered 

By  the  Goltdctor,    it  was  ordered  that  the    costs  should   be  paid 

by  the  Government. 

Fiom*  this   decision  Bamasoonderee  IDbssee  appealed'  umd^ 
8.  35,  Aot  X  of  J 870,  to  the  High  Gourt. 

Mr.  Low&  and  Mr.  Agcar  for  the  appellant.. 

.  ♦  •     ■• 

The  AdvoccUe-Oenetal   offg..    (Mr.   Paul)   and  the   Standing 

Counsel  (Mr..  Kennedy)  for  the  respondent. 

The  Advocaie'Oenerai  took:  a  preliminary  objection  that  the 
appeal  would  not  lie..  Under  s.  35^  an  appeal  lies  to  the  High: 
Court  only  in  two  caaes ;  Ist,  where  the  Judge  ivhose  decision  is 
appealed  from  is  the  Distrrot  ckidge ;  .2ncl,  where  the  amount 
which  the  Judge  proposes  to  award  exceeds  ^Rs.  5,000*.  Here 
the  decision  appealed  •  from* is  not  thait  of «  the  District  Jiidge, 
but  o£  a  judicial  offioer  appointed  under  the  Act  to*  perform  tlia 
functions  of  a  Judge  j  and  the  amount  awarded  is  less  than 
Bs..'S,000»  Unless^  therefore,  the  High  Cbtkrt  is  a  District  Court 
within  the  moaning  of  s.  35>  no  aj^eal-will  lie.  It  is  submitted' 
it  is  not  a  District  Court  within- the  meaning  of  that  section. 
In  8.  3  of  the  Act,  the  word  ^*Conrt''  is  defined  to  mean  ^'a 
principal  Civil  Court  of  original  j^nrisdictiouy  unless  w  hen.  the 
local  Government  has  appointed  a  judicial  offioer  to  perform  th& 
functions  of  a  judge  under  this  Act>,and.  then  the  expression 
KjOfLvV  means  the  Court  of  such  officer.'^  The  ordinary  course- 
would  have  been  foe  the CoUeobor.to   refoi:   the  pane   totb^ 
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l'^'*       piinoipal  Civil  Conrt  of  th^  district,  but  ttie  Jv^gv  lim  wpeiiMf 

Bakaioon-  appointed  to  trj  cases  under  the  Act ;  there  is  no  District  Ceari 
piBBi  Do«u  ^  ^i^i^  ^^  ^ppg^l  ^iU  Ijg^  therefore  no  appeal  lies  at  all- 
Mr.  Apcar  for  the  appellant. — In  this  case  the  Judge  waa 
specially  appointed  to  perforin  the  functions  of  the  High  Courts 
as  the  Court  of  principal  civil  jurisdiction  ;  and  there  being  as 
appeal  from  the  High  Conrt  in  its  original  jurisdiction^  there  ia 
an  appeal  in  this  case  ;  there  is  au  aj^eal  from  the  Court  of  a 
District  Judge  to  the  High  Court*  [PoNTinXi  J. — Ch  12, 
s.  l.Act  I  onSGS,  declares  that  the  words^'Dislrict  Jndge^* 
shall  mean  the  Judge  of  a  principal  Civil  Court  of  original 
jurisdictioD,  but  shall  not  include  the  High  Court  in  the  exeircis^ 
of  its  ordinary  or  extraordinary  civil  jurisdiction/'}  There 
xnust  be  a  vight;  of  appeal ;  tha  only  question  ia  to  what 
Court  it  lies.  The  Judge  who  was  appiointed  to  try  eases  wfthio 
the  jurisdiction  of  the  High  Court,  is  also  appointed  to  try  cases 
outside  the  jurisdiction  of  the  High  Court.  Outside  the  juris* 
diction  an  appeal  lies  from  his  decision  to  the  District  Conrt:  and 

inside  the  jurisdiction    of  the  High  Court,  the   Judge  being  ^ 
District  Court  as  being  in   the   place  of  the  original  sidle   of  the 

High  Court,  the  appeal  lies  to  this  Conrt. 

The  Conrt  took  time  to  consider  its  judgment*  and  on  a  subse- 
quent day  intimated  that  the  appeal  would  be  allowed  to  ]yro- 
ceed.    The  appeal  was  then  heard  on  the  merits. 

As  to  costs  it  was  oontencled  for  the  appellant  that  the  Judgla- 
was  wrong  in  the.  amount  of  costs  he  had  awarded*  He  was 
Bitting  in  place  of  the  High  Court  in  its  original  jurisdiction  ; 
and  costs  ought  to  have  been  allowed  on  the  ordinary  scale  ia 
contested  suits^-vtz.,  scale  2^ 

For  the  respondent  it  was  contended  that  theaanoont  of  oosta 
was  »in  the  discretion  of  the  Judge,  that  no  appeal  would  lie  on 
that  point,  and  that  the  costs  had  been  properly  estimated. 

ft 
The  judgment  of  the  Court  was  delivered  by 

OoucH^  C.J.— This  was  an  appeal  from  the  award  of 'Mr.  Beau* 
fort,  the  Judge  appointed  by  the  Government  of  Bengal  under  the 
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Land  Aoqaisition   Act,  1870,  for  ike   town  of  CalcutiA,  and  itie       ^^f^ 

qnestioli  to  bo£r»t  determinod  is  wbotker  tbe  appeal  lies  fo  this  BAviidoir- 

Cotnrt,    Tlie  Act  say  ft  in  g.  a-  that  "the  expression  'Conrt/'^  which  *««*^*^o*»«^ 

is  foand  in  a  sabsequent  section  where  the  Collector  is  directed     VikKii* 

to  refer   the  matter  to    the  Conrt^   ^^means,  in  the    Regulation 

Provinces,  IBritishBartnah^    andSindh,  a  principal   Ciril  Court 

ol  origrhal    jurisdiction/'     In  these  the  town    of  Calcutta  must 

he  indnded  ;  otherwise  there    would  he  no  provision  in  the  Act 

for   any    reference  in  cases    within    Calcutta*    The   principal 

Court   of  artginal  jurisdiction  here    is  the  High  Court,   and,  if 

there  were  no  other  provision   in  the  Act,  it  would  have  seemed 

that    the    compensation  would    have    to   be  awarded    by   this 

Conrt.    But  the  Act   aays  that  the  expression  ''Conrt^'  means  a 

prinoipal  Civil  Court  of  original  jarisdiction^  ^'ifnlesa  when   the 

local    QovemiDent  has  appointed    (as  it    is  hereby  empowered 

to  dM^,   either  specially  for  any  case,  er  generally    within  any 

specified  local  limits,  a  judicial  officer  to  perfenn  the   functioni 

of  a  Judge   under   this  Act,  and  then  the  expression  'Court' 

means  the  Court  of  such  officer  »^'    This  has  been  done  here,,  and 

Mr^  Beanfort  has  been  appctnted. 

The  appeal  is  given  by  8»  S5,  which  says,  **  if  the  Judge 
diffors  irom  both  the  assessors  as  to  the  amount  of  covpensation> 
he  fthalt  pronounce  his  decision,  and  the  Collector  or  the  person 
interested  (as  the  case  may  be)  may  appeal  therefrom  to  the 
Court  of  the  District  Judge,  unless  t  he  Judge  whose  decision 
18  appealed  from  ia  the  IKstriot  Judge,  ortudess  the  amount 
which  the  Jadge  proposes  to  award  eneeda  Be.  5,000,  in  either 
of  which  casea  the  appeal  shall  lie  to  the  High  Court.'* 

I^efore  cxmsidering  what  ia  the  oonatruotioB  of  this  sectioA,  I 
quote  the  language  of  Mr,  Justice  Blackburn  in  giving  hia 
opinion  to  the  house  of  Lords  in  The  Eastm-n  CoutM^  and  <fce 
London  and  Bhckwall  Bailmy  Oompaniea  v.  Uarnage  (1), 
which  was  a  oaie  depending  on  the  construction  of  the  porovi- 
aions  of  an^Act  of  Parliament  in  whbh  there  was  a  great 
diference  of  opinion.  The  learned  Judge  says:-"  We  are 
bound  to  look  at  the  language  used  in  the  Act,  construing  it 

(I)  9  &.  L:  C,  32,  a;t  p.  3d. 
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1874       ^itix  reference  to  the  object  with  respect  to  which  the  Legidafcare^ 
Bama«>on-  '  has  used  that  laogiiage,  bat  cooetraiDg  it  ia  its-  ordinary  gram* 
9IBBC  DoMu  matical  sense^  unless  there  is  something  ia  the  8abject*>matter  or 
YwHiB.      the  context  to    show  that  it    is  ta  be  understood  in   some  other 
sense,  and  doing  all  this    we    are  to  say  what  is  the  intention  o£ 
the  Legislature  expressed  by  that  langoage.'' 
Now  it  appears  tome  that  the  object  o£   a*.  35  was  tof^VB  aik 
•         appeal  in  all  cases  from  the  decision  of  the  Court  which  assessed* 
the  compensation ;   and  looking   at  the  definitioa  or    statement 
of  the  meaning  of   ^^Gourt"  in  the  3rd  section,  with  the  words  oi 
8.  35j  if  there    was  an    assessment  of  compensation  in  Calcutta 
by  the  High  Gotu-ton  the  original  sidor  there- would  bo  an  appeal 
from  that  in  the  same  manner  as  from  a  jadgment  of  the  High 
Court  on  the  ociguiaL§i4^  in  a  suit-    And  if  the  local  Govern- 
ment substitute  for  the  High  Court*,  a  Jadge-spectally  appointed 
aa  Mr..  Beaufort  was^  it  appears^  to>  me  that  it  was  not  intended 
that  his  de(asion  in  a-^ase  in  Calcutta  should  be  final,  whilst' hig- 
decision  in  a  similar  gsbo  oojbsida  Calcutta^  would  be    subject  ta 
appeal.    The  object  of  the   section  vna  tiiat  there  should  be  an 
appeal^    and  bearing  this  ia  mind  we    mast  read    the  words    of. 
a.  So  '^may  appeal  tlierefrom  to  the-Gourt  o£  the  Di&trick  Judge/' 
npt  literally  biit  as  meaning    the  Court  which  is  the  Appellate- 
Court    of  the    district*    By    "  District    Judge"    is  meant   tho 
Appellate    Court  fof  the   district   which  the  IXistrict  Judge's 
Court  is.    It  would  not   be  vight  to  read  those  worda  in  th0i^ 
lirdinaify  grammaticdl  senaev    They    should  be  road   with  safer- 
ence  to  the  object  of  the  section  and  as  meaning   the  Court  of 
Appeal  for  the  district^  treating  Calcutta  as  a  district^   which  it 
is  for  thepurposea  of   tfaia  Aeb^  and  the    High  Court  e»rcisifig 
its   appellate  jurisdiction    as  the   Court  of   AppeaL    There    is. 
nothing  in  the  Qeneral  Clauses'  Act  (Act  I  of  1868)^  &,  S,  which  ia 
opposed  to  this.    That  section  says  i-^"  District  Judge  shall  mean 
the  Judge  of  a  pripcipal  Civil  Court  of  original  ji^risdictioo  ;  bnt 
shall  not  inolude  a  High  Court  in  the    exercise  of   its  ordinary 
or  extraordinary   original  civil   jurisdiction."    If  in  s^  2  of  0ie 
Land    Acquisition  Act  the  words.   ^'  District  Judge"    had  been 
used,  instead  of  ''Court/'  the  High  Court  would  not    have  been 
included,  because  the  section  says  those  WQrds  shall  not  iaclude 
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%  Sigh  Gonrt  m  'tli«  exercise  of  its  original  «ivil  jarisdictioii.       ^^^^ 
Bat  Hxe  General  Claused'  Act  does  not  prevent  this  Conrt,  where  bamaaxik* 
the  subject-matter  and  the  apparent  object  of  the  Legislature  ■■■«"^i>««»* 
require  it,  giving  to  those  words  such  a  meaning  as  will  include     Tbsksb. 
the  High  Court  on  the  appellate   side.    The  Language  is  not 
prohibitory.    It  is  not  that  ''  District  Judge^  shall  mean  the 
prmcipal  Court  orf  original  jurisdiction,  and  no  other — ^not  the 
Court  of  Appeal  for  the  district.    9?here  is  aothing  in  ^he  Act  to  * 

prevent  us  from  putting  on  s.  35  of  the  Land  Acquisition  Act  a 
construction  which  catries  out  the  object  of  the  Legislature, 
For' these  reasons  we  think  that  the  appeal  lies. 

We  preceed  therefere  to  consider  whether  the  compensaAioB 
which  has  been  awarded  by  Mr.  Beaufort  is  sufficient.  The 
witness  Nilmaui  Hitter,  wh«  was  called  on  the  paxt  of  the 
claimant,  makeiS  the  value  considerably  more  tthaa  hae  hwA 
allowed  by  Mr.  B^aufortw  He  says  he  has  calculated  the  value 
at  Rs.  4>6$l,  aad  has  mnde  'Cex^e^n  dductieaB.  la  the  latter 
|)firt  of  )iis  evidence  be  says, ''  tblt  the  value  is  the  coat  of  the 
building,  minus  10  p^r  cent,  far  deteriopations.^'  According  to 
i;he  opinic^  of  thfB  assessor  for  the  claimant,  Mr.  Hendry,  this 
witless  has  not  made  a  proper  dedu&tipn*  Mr.  Hendry  con^ 
aiders  there  oaght  to  be  a  deduction  of. 20  per  cent.  Nilmani 
Mitter  says  he  believes  the  value  of  the  land  to  be  B^  300  a 
pottah,  bat  he  gives  no .  grounds  for  this  belief,  and  I  think  it 
obvious  that  in  fixing. the  value  at  Rs.  300  a  cottah,  he  has 
given  too  great  a  value  for  the  land.  Looking  at  these  circum- 
stances, it  appears  to  me  that  he  is  a  witness  who  has  exaggerated 
the  amount  which  should  be  awarded  and  cannot  be  safely  relied 
on  in  determining  what  the  amount  should  be.  Oegambar 
Manna,  a  witness,  who  was  called  for  the  Government,  is*  I 
think,  one  whosie  .opinion  may  much  more  safely  guide  ns  in 
coming  to  a  conclusion.  He  appears  from  bis  own  account  (and 
^e  was  not  cross-examined  to  show  that  what  he  said  was 
untrue)  to  be  a  man  w.hohad  considerable  experience  in  estimating 
the  value  of  buildings.  He  said  that  the  total  value  was 
Bs.  3,636.  I  think  this  may  be  taken  as  a  fair  opinion  of  the 
value.  There  appears  to  be  no  reason  for  distrusting  his  judg* 
ment.    He  makes  a  deduction,  as  he  says ,  of  25  per  cent. ;  but  on 
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IBU       tbi«  I  think  wo  ahQold  rather  be  guided  l^  what  )fr*  'Pim^ry 

BjLMMooir^  ^^  ^°^  ^^®    ^b^  proper  deduotion  for  deteriopcfUioa  to  he,  dO 

fti»w  Dquu  per  oent.    We  may  aafelj  follow  the  opinion  of  the  clfdmax^t^s 

VvMBB.     ^^^  asaeaeor  as   to    that.    I  would  deduct   20  per  cent,  from 

Bs*     S,6'i6,  the  amofint  which  Degambar  Manna   gives^  viz., 

Bs.     727^  leaving  Bs.  2^909  for  the  value  of  the  building. 

We  have  next  to  consider  what  ought  to  be  allowed  for  the 
*  land,  I  put  oat  of  sight  the  Bs.  400  a  cottah  whioh  was  giveu 
for  other  land-  The  oirouQutauces  of  that  purcl^aee  ^re 
unknown  to  us,  and  it  can  therefore  afford  no  criterion  of  the  valu^ 
of  this  land.  Nor  would  it  be  aafe  to  take  the.  prioe  at  which 
land  was  sold  in  this  locality  at  the  Begistrar's  sale  as  showing  the 
value  of  this  land.  Mr.  Bowe  says  it  is  Ba.  150  a  cottah  ; 
but  I  think  Mr.  Kowe  was  disposed  to  inake  the  value  of  the 
land  as  tow  as  possible.  I  do  not  say  that  Mr.  Bowe  would 
intentionally  do  so;  but  what  the  Judge  has  said  in  hie 
retaiArks  ^^n  that  subject,  shows  that  Mr.  Bowe  fixed  the  value 
as  low  as  it  could  be,  I  am  therefore  not  inclined  to  adopt 
the  estimate  which  Mr.  Bowe  has  put  on  the  land.  As  far  as 
we  have  the  means  of  judging  of  it, — and  we  have  very  little,— « 
on  the  materials  which  have  been  given  to  us,  I  should  allow  for 
the  laud  at  Bs.  200  a  cottah,  which  will  make  Bs.  500  the 
amount  to  be  given  for  the  land.  To  this  must  be  added  the 
15  per  cent,  allowed  under  s.  42  of  the  Act,  and  I  think  we 
should  also  add  the  Bs.  110  for  changing  residence.  Mr.  Apcar 
might  very  fairly  have  supposed  that  it  was  not  necessary  fo^ 
him  to  argue  that  before  Mr.  Beaufort :  it  had  been  allowed 
by  the  Collector  for  compensation  for  removal,  and  was  not 
disputed ;  it  was  not  necessary  for  the  learned  Council  for  the 
claimant  to  press  that  before  Mr.  Beaufort.  The  total  sum 
to  be  awarded  will  therefore  be  Bs.  4,025. 

It  has  been  contended  that  the  decision  of  Mr.  Beaufort  as 
to  costs  is  wrong,  I  think  an  appeal  does  not  lie  on  thq 
question  of  the  amount  of  costs.  By  s*  85  the  subject  of  appeal 
is  the  amount  of  the  compensation.  The  Act  does  not  clearly 
lay  down  what  is  to  bo  done  about  costSt  or  how  the  amount  of 
them  is  to  be  determined  ;  but  it  seems  to  me  that  the  Judge 
is  to  determine  the  amount  of  costs  incurred  by  either  party  in 
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the  same  way  as  it  is  done  in  suits  by  the  Taxing  Officer.    In       ^^74 
similar  prooeedings  in  England,  the  Taxing  Officer  determine  BamItoon- 
ihe  amomnt  of  the  cbsts.    1  think  there  is  no  appeal    under  this  ^■""  ^oesaa 
Act  on  a  question  of  costs^  and  there  is  no  analogy  between     Tbbnek, 
this  land  an  appeal  from  a  judgment  of  the  Court  where  the 
question  of  costs  may  be  gone  into.     The  general  rule  in  such 
cases  is  that  the  quantum  to  be  allowed  is  left  to  the  Taxing 
Officer.    What  the  Court  deals  with  on  appeal  is  not  whether  * 

the  proper  amount  has  been  allowed,  but  whether  the  allow- 
ance has  been  made  on  a  proper  principle.  Here  there  is  no 
appeal  either  as  to  the  amount  or  the  principal  on  which 
the  costs  have  been  allowed,  but  only  as  to  the  amount  of  com- 

peni^ation  to  be  awarded. 

We    direct    the    award   of  Mr.   Beaufort  to    be    altered    in 

accordaQoe  with  the  opinion  whieh  we  have  just  given.     The 

Bs.   4,025   will  bear  interest  at  6   per  cent,  per  anntim  from 

the  date  of  possession  being  taken  by  the  Government  up  to 

|bhe  date  of  payment.     The  appellant  is  entitled  to  the  costs  of 

ihis  appeal.     It  appears  to  us  that  in   this  Court  we    should 

prd  costs  on  the  same  scale  as  we  would  in  an   appeal  from  the 

decision  of    a   Judge    exercising    the    ordinary    original   civil 

jurisdiction,  and  that  the  costs  of  the  appeal  should  be   allowed 

on  scale  No  2. 

Appeal  allowed. 

Attorney  for  the  appellant  :  Mr^  LesUe* 

Attorney    for    the    respondent :   The     Qovemment    Solicitor 
(Mr.  Sanderson.) 
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ReguiaHofi  VIIl   «/  1819,   ».  11,    cU.  I   ^  ^^8ale  of  Taini—Sate  of  Rtni-^ 

Incu7iibrancB--Remand— Appeal— kci  V III  of  1859,  s.  m—Btg^*twn,  Viflo/ 

1S19^  «.  11,  cl«.  I  ^  »— Co»«i. 

The  grantor  of  a  pafcni  toniue  who  •abseqneatly  parohases  iha  lands  granted 
bj  him  in  patni  at  a  sale  of  the  patni  tenure  dpee  not  roTeit  ipfo  fado  to  th« 
position  he  formerly  held  tM  proprietor,  and  is  not  entitled  to  reoorer  rent  ft-om 
the  tenants  at  the  i«tehe  was  reoeiYing  when  ba  granted  the  paftni^  ^itboot: 
Bifvreniea  to  the  rents  realised  by  the  patai-holder  in  the  intariai. 

A.  lower  Appellajte  Court  is  not  oompetent  to  remand  a  case  for  a  second 
deoision  except  as  provided  by  s.  351,  Act  VIII  of  1859,  and  therefore  has  no 
power  to  remand  a  case  when  a  Coutt  of  first  instance  has  inTeetigated  th6 
rt.erits  of  the  case  and  passed  its  judgment  upon  the  evidence. 

Thu  obfectioB,  that  a  case  has  been  improperly  remanded  by  th*.  Imrar 
Appellate  Court,  can  be  taken  in  special  appeal  from  the  decree  passed  upon 
the  remand  although  a  special  appeal  might  have  been  preferred  from  the 
order  of  remand,  but  the  appeHantswere  held  not  entitled  to  tiieir  costs. 

iTfiis  was  a  suit  against  tlie  shareholders  of  a  certain  village 
for  arrears  of  rent  for  part  of  the  year.  1274  (1867-68) 
and  for  the  whole  of  the  years  1275  and  127'0  (1868-69) 
and  1869-70^  at  a  yearly  rent  of  Bs.  210-8-11.  The  plain. 
tiS  had  granted  the  lands,  for  which  he  now  claimed  rent^ 
in  patnij  to  one  Annoda  Persad,  and  had  subsequently  pur- 
chased the  same  at  a  sale  of  the  patni  tenure.  He  now 
contended  that  he  was  entitled  to  receive  rents  at  the  rate  he 
was  receiving  when  he  granted  the  patni. 

Only  some  of  the  defendants^  the  holders  of  a  2i-^nna  share 
of  the  village*  appeared  and  pleaded  that  they  held  their  tenures 
at  a  fixed^quit-rent  of  Es.  88-1-0,  and  they    produced  a  copy 

*  Special  Appeal  No.  881  of  1873,  from  a  deoision  passed  by  the  Judicial  Com* 
inissioner  of  Ghota  Nagpore,  dated  the  Slst  of  Janoary  IS7S,  ceTeising  a  de  eree 
pf  the  Depaty  Conunissioner  of  Manbhoom,  dated  the  6tli  Jnly  1672. 
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of  a  judgment  in  a  Buit    brought  to  recorer  rent   for  the  year       ^^^^'    . 

1267  (1860)^  in  which,  aa  between  them  and  the  patni  talookdaf    Hajobam 

it  was  declared  that  the  rent  payable  by  them  was  Bs.  8S.    The       ^^ 

Mae  was  fixed  ^from  whom  and  to  what  amount  call  the  plaintiff      I^a 

recover  rent/*    The  Deputy  CotDmissioner  gave   the  pkintiff  a  simcS^Ex^  ' 

decree   as  against    the  defendants  who  appeared  for    the    rent 

admitted  by   them.     Against    those  who  had  not   appeared  aii 

expait^B  decree  for  ttie  amount  elaimed  was  passed.    The  plain*  * 

tiff  appealed  against   the  former  portion    of  the   decision   ta 

Hie  Judicial    Commissioner   who    held  that  the   plftintift  was 

entitled  to  recover   rents  from   the  tenants   at  the  same  ifate 

he  was  receiving  ^hen  he   granted  the   patni   without   refer* 

eaee  to  the  amount  realisied   by  the  talookdar  in  the   interim  ; 

that  the  plaintiff  by  his  repurchase  of  the  talook  from  Annoda 

Persad  had»   by   virtue  of  els.    1  and  3    of    s.  11    of  Begala- 

tion  YIII  of  1819,  reverted    ip8of(ieta  to  the  position  he  held  as 

proprietor ;  that  the  tenure  in  question  was  a  khirajihrahmuUer 

holding   at  a  fixed    rent;    and    that  this    was    not    a    case 

in  which    notice  under  s.    13  of  Act  of  X    of  1859   oould  issue 

He  was   however  of  opinion    that   the  evidence  was  insufficient 

to  determine  whether    the  amount  of  rent  alleged  by  the  plata- 

tiffi  or  that  alleged  by  the  defendants^  to  be  payable^  was  the 

right  one^  and  remanded   the  case.    Upon   remand^  no  farther 

evidence  wasadduced,   and   the  Deputy  Oommissioner  affirmed 

hia  former  decision,  expressing  an  opinion  that   notice  should 

have  been  issued  under  s.  18  of  Act  Xof   1859.    An  appeal 

was  again  preferred  to  the  Judicial  Commissioner  who   reversed 

the  decision  of  the   lower  Court,  and  gave  the  plaintiff  a   decree 

for  the  fuU  amount   claimed  with   costs   and  interest.    From 

this  decision  the  defendants  who  had  appeared,  brought  a  special 

appeal  to  the  High  Court. 

Baboo  Ohunder  Madhub  Ghost  for  the  appellants.-^The 
order  of  the  ihidicial  Commissioner  remanding  the  case  was 
illegal ;  if  he  considered  the  evidence  insufficient,  he  ought  to  have 
dismissed  the  plainiff's  suit  under  s.  352  of  Act  YIII  of  1859. 
Only  when  the  lower  Court  decides  a  case  upon  some  pvelissinary 
point;  so  s»  to  exclude  evidenea  which  t^  Appellate  Court  mf^ 
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1674.      oonsider  essential,  can  a  remand  be  directed   under  8»    351 

^"luToBAic     of  *the  Act.     The  lower  Court  decided  this  case  on  the  evidence* 

^'^       and  not    on   a    preliminary  point.     [Pontifik,  J.— Why  did 

R^A       you  not  appeal  from  the  order  of  remand  ?    Is  it  not  too  late  to 

Binaa  Dio*  raiwd  that  objection  now  that  you  have  submitted  to  that  order.} 

It  is  submitted  it  is  not ;  see  In  re  Mirza  Himmat  Bahadur  (1) 

A  special  appeal  lies  from  the  decision  of  the  lower  Gontt  in  ita 

•  entirety  ,  and  that  could  not  be  until  the  case  was  decided  on  the 

remand'  It  is  submitted  that  under  such  cireumstances.as  tha 
preset  t  the  law  does  not  prohibit  an  appeal,  although  the  appel 
lanta  might  not  be  allowed  their  costs.  The  principle  oS  In  ra 
Mirza  Eimmat  Bahadur  (1)  has  been  applied  to  sobaeq^uent 
caaeB-^Mahesh  Chandra  Das.  v.  Madbab  Chandra  Sirdas-  (2)i 
and  Brindahun  Dey  x.  Biaana  Bibee  (3) .    Aay  interlocutory  order 

(1)    B.  L.  R.,  Sup.  Vol., 42^  rate    paid  by    adjacent   occupters.  of 

t8)    9  B.  li.  R.,  S.  N.  rlii.  similar  land.    With     ngard  to  tkis  th» 

(d)   B</or«   Mr.    Justice   Vhear    and    Judge  says. .—"It   is  said   that  there. 
Mr.  Justice  />.  MiUer^  were  no  witnoases.  on  the  spot  who  ac- 

tually paid    at  the  rate   claimed  by 
The  26th  TcmuarylS70,  plaintiff,    but    there    was  ample   evi- 

dence  to  show  that,  if  the  ratewer» 
BBTNDABCK  DBT  (D«feni>*nt}v.    re-adjusted,   they    would  come  up  t6. 
BISON  A  BIBEE  (PifAiTiFF)  *  the  rate  claimed,   and  for  that  reasoa 

Bv.it  for  a   Kahulial — Grounds   of  En-    lie  appears   to  be  of  the  opinion  that 
hancememt— Trial— Enhancement     of    the  plaintiff  has  eatablished  her  gronad 
Bent — Proc/ — Remand — Act         YlII    of  enhancement. 
6/lSfi9  w.|3^#'3^  I   dbnfeaalaui  otterly^  unable  to  SM^ 

that  there  was  any  eridence^  according 
Mr.  Qt^  A.  I'widale  for  the  appellant,  to  the  Judge's  own  account,,  before 
Baboo  Anund  Oopal  'Pattlit   for  the    him  which  could  justify   this  conclu- 

respondcnt.  sion.     The   probability,   or   even   the 

Tus  judgment  of  the  Coni't  was  certainty,  that,,  if  the  rates  of  th» 
deUrered  by  neighbouring    occupants      were  re-ad* 

Pbsab,  J. — ^Tbe  judgowenfc  of  the  jnsted,  they  would  oome  op  to«tbe  rate, 
lower  Appellate  Court  is  clearly  wrong  claimed  does  not,  to  my  mind,  make 
on  the  face  of  it.  out     that  the  rate  claimed  is     actually 

The  plaimtiff  sued  the  defendant  for    being  paid  by  neighbouring  ryots, 
a  kabuliat  at  enhanced  rates  of  rent        But  not    only     is  the    judgment  of 
and    the    ground  of  enhancement    ou    the  lower     appellate   Court  now     sent 
which  she^  rdied  was  the  prevailing    up   to    ua  in  my  opinion    bad  in  law,. 

•  Bpeoial  Appeal,  No.  2384  of  18Q9,  against  the  decree  of  the  Offioiivtii^  ^^f^'^ 
^t  Judge  of  Zilla  Chitta^cong,  reversing  a  decree  of  the  Deputy  Collector  of  tnat 
diltriet,  dated  tb«  Iftth  f^oacy  1869*  u .  £r    
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can  besetrighk  in  appeal~Mtwa«ittt  Wuzeerun     Beebee,   v.       W4 
Sheikh  Warris  4lli  (1)  and  Vithal  Vishvanath  Frahhu  v.  B«ta-    mamai* 
cAandra  Sadashiv  Kirkire   (2).     It  is  not  necessary   to  appeal       ^"^ 

1)iitae  zmn«nd  order  made  by  the    that  it     is    not    oomfetent   to   the.  SuiaEilao,. 
Jndge  in    May  1867    was  I    think  im-    Appellate    Court    to   remand   la  any 
properly    made.      It    nms    thus:-*    otihercase. 

••riaintiff   sues  for  a  kabuliat   at  an        ItJa  true,  that,  although   theJuage 
enhanced  rate  of  rent  and  relies  on   a    in  this  case  did  remand  it,  he  hi'uiselP  * 

deoM,   gained    fcur    years   itgo  by    oonsidered  that,  in  so  doing,  he  acted 
aqotbermanagaiast  this  defsmdant,  for   under     the     provistons     of    e.     394. 
Mnt  at  the  rate  noir  claimed*  and  the   But     under      s.    964^     if    «he    oir* 
evidence  of  five   witnesses.    This   is    cumstances    existed  which  ceuld  give, 
not  enough    in  my  opinion.    Plaintiff    him  the     discretion    provided  for    by 
must  prove    distinctly    that  defendant    that    section,    he  ought  not  to  havtf 
hold*  eemueh   land  as  she  taye  he    remanded  the  case,  but  to  have  framecl 
does;   because  .defendant   put  it  at  a    an  issue  or  issues  for  trial  by  the  lower, 
rather  lower  amount.    She   must  also    Court ;    upon  which  the  lower    Courts 
Prove  that  the  rate  claimed  is  fair  and    would  have    been  bound  to  try   those 
equitable.    This    is  not   to  be  proved    issues  and  to  return  to  the  Appellate 
by  one  decree  gained  seme]  yews  ago.    Court  its  finding  theieon  together  witltf 
It  must  be  shown  that  the    prevailing    the  evidence.    Now  ib»  importance  <4 
rate  of  such  lands  as  defendant  holds    following     the    procedure    thus    laid 
is  that  claimed  by  plaintiff.    This  has    down  by  this    section  is  this,  thai  the 
not  been  shown,  but  I  think    it  right    lower     Appellate    Court    would  have 
to  give   plaintiff  a   further  chance  of    been  obliged  in  the  commencement  of 
proving  her  case  by  means  of  measure*    its  aetion  to  frame  an  issue  or  isshes 
ment  (and  local  enquiry,  and  for  this    between    the   parties  which   the  first 
purpose  I  remand  the  oase«  which  will    Court  had  omitted  to  raise  or  to  try, 
be  returned   with   the  result   o(  the    and  which  were  such    that  the  Appel"' 
enquiry  for  final  decision."  late   Court  could  not  itselC    determine 

Now  the  lower  Appellate  Court  has    them  by  means  of  the    evidence  on  the 
no  authority  to  remand  a  cases  which    record. 

comes  before  it  for  trial,  ezceptiog  If  the  Judge  in  this  case  had  seh 
when  the  Court  of  first  instance  has  himself  to  frame  such  an  issue,  he 
dispdsed  of  a  case  on  a  preliminary  would  have  discovered  that  there  wa» 
point,  ftoaa  to  exclude  any  evidence  of  truly  no  material  issue  between  the. 
fact  whieh  shall  appear  to  the  Appel*  parties  left  untried  by  the  lower 
late  Court  essential  to  the  determina-*  Court,  and  certainly  no  issue  on  which 
tion  of  the  rights  of  the  parties,  and  the  plaintiff's  claim  could  rest,  and 
the  decree  of  "ihe  first  Court  on  anoh  which  he  had  not  himeslf  disposed  of 
preliminary  point  has  been  reversed  in  the  first  part  of  his  remand  order» 
by  the  Appellate  Court.  In  such  a  for  he  there  distinctly  states  that  the 
ease  the  Appellate  Court  might  remand 
the  case  for  trial.on  the  merits,  fiut  (1)  1  W.  R.,  61, 
f.  352  of  the  Frooeduro  Code  enaots       (2)  7  Bom.  H.  C.  Rep..  149. 

•  »  *  • 


p     • 
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^^^       horn  an  interloontoTy  order  wbicfa  does  not  d»po6&  of  the  caie  ; 
Maiobam    Btich  order  can  be  impeached  on  appeal  ttom  tho  final  ^iecree— » 

V.         J^ffieB  r.  Ameerooni^sa  Beffum  (I). 
-^^^  -       The  tenure  was  not  liable  to  enhancement,   and    the  learned 
SummiDmi.  Jiid|^  was  wrong  m  saying  that  the  plaintiff  on  his  reparefcasa^ 
rereHied  to  hisiormer  position* 

•  Baboo  Bhowany   Chum   Jhkti    for  the    respoiident«^-l%» 

condnot  of  the  appellanta  has  been  Fexatio«M  and  hara«H 
ing  inasmneh  as  they  did  no4  appeal  from  th»  vemaod  ordei%. 
and  as  in  this  ease  the  order  was  a  final  and  not  an  interlocntor  j 
one.  Under  s.  363  of  Civil  Procednre  Code,  an  appeal  might 
have  been  brought — JIf  oiomoct  JLtiQcb  v.  GharypenkaiiMi  Shaw  (2)^ 
[POKTifiZiJ.-^The  eases  go  to  show  that  a  party  may  either 
treat  a  remand  order  as  a  final  order  and  appeal  tberef  rokn ;  or 
he  may  at  his  option  treat  it  as  an  interlocntory  order.] 

The  lower  Appellate  Court  was  nnableto  come  to  a  decision 
apon  the  endence,  and  did  right  to  remand  tbe  case  for  afortber 
trial.    At  any  rate  the  appellants  are  not  entitled  to  oosts*^ 

Baboo  Ohvft^der  Ma^vh  Qho9^  in  reply* 

C«r*  aSh^  wdt. 

The  judgment  of  the  Court  was  deliTered  by 

Biflcn,  J.  (who  after  shortly  stating  the  faoti^  oontkiMd.-^ 
It  is  contended  that  the  Judicial  Commiasioner'iB  order  of  lemaud 
was  illegal  and  ought  to  be  set  aside ;  and  farther  that  his  judg- 
ment  reversing  the  order  of  the  Deputy  Commisaioner  passed 
on  remand  is  based  on  an  erroneous  interpretation   of  the  law. 

plainftiil  had  i^ed  to  make  oat  tbe  evideno»wfaioh  has  been  ebtoiaedb]f 

ground  of  aofeioa  on  whiob  sheplaoed  virtue  of  that  remind  order  aocord- 

her  right  of  suit,  and  I  think  that,  if  ing  to  tb»  judgment    of   the  lower 

he  had  been  himself  conscioas  of  this.  Appellate  Goorti  the-  plaintflrs  case 

he  would  never  have  supposed  that  is  net  made  out. 

8.  364  justified  him  in  remanding  The  appeal  mast  be  dbcreed;  and 

the  case  as  he  did.  the  plaintifPs  suit  must  be  dismis* 

It  appears  to  me  dear  that  that  re-  sed  with  costs  in  all  the  Ooorts* 
maud  order  was  improper,aud  should 

be  even  now  reversed.  I  have  already  (^10  Moore's  I.  A.|.  3i(\ 

said  that  even  with  the  aid  of  the  (2)  6  ff ,  B.,  62. 
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W«i  ttink  ihidit  tim  ibJMtioA  tifc  itbm  i«i>aiid  oaflsr  eto  bd  »W 

vntettained  now.    It  is  trae  that  the  special  appellants  B^lit;  lUimur 

htve  {wefeihvd  a  ^bml  appeil  to  tihis  Comrt  asaiMt  the  order  ^^ 
titf  remattd^  bat  we  are  not  prepiuced  to  si^y  tluA  tkcir  omisiioB'       lun 
to  prelcft  Hid.  ii{ipe«l  aj^iMt  that  order  preblndea  iSkem  from.  swMTDooi 
^ae8f»<|niDS  i^  legeiiiOF  when  tbo  oaB6  etwees  up  ia  epeoUtej^peel 
from  (be  eiibseqaeat  deoUioa  passed  after  eemead. 

The  Judicial  Coinmissiotier  was^  we  think*  wrong  in  law  in 
retsfanding  the  case  as  he  did  by  his  order  <xf  the  30th  January 
1872«  &  332  capressly  limits  the  power  of  the  Appellate 
Court  to  remand,  and  says  that  it  is  not  competent  to  remtod  a 
case  for  a  second  decision  except  as  provided  by  s.  351. 
The  provisions' of  the  latter  section  caimot  apply  in  this  case, 
as  it  is  apparent,  that  the  lower  Court  went  into  evidence  upon 
the  whole  case^  and  did  sot  dispose  of  it  on  the  first  trial  upon 
any  preliminary  pointw  It  investigated  the  merita  of  the  ease 
and  passed  its  judgmeut  upon  the  evidence.  This  being  soothe 
Judicial  Commissioner  was  not  anthoriaed  to  remand  the  case»    , 

In  the  judgment  containing  the  order  of  remandj  the  Judicial 
Cenunissioner  ha^  held  that  the  plaintiff,  by  his  repurchase  of 
the  talook  be  bad  granted  in  patni  to  Annoda  Persad^  revert- 
ed ipso  facio  to  the  position  he  held  as  proprietor,  and  is  entitled 
to  recover  rent  from  the  tenants  at  the  rate  he  was  receiving 
when  he^  granted  the  paid*  Without  reference  t6  the  amount 

reelSsEcd  by  ihe  talookdar  in  the  interim.  Cb.  1  and  8  oi 
ru  11,  Beg.  YIII  of  1819,  are  cited  as  vesting  the  pnrohaaar  with 

sneb  powecst  We  thiqk  that  the  section  quoted  oaomot  bear 
tbe  uute^retationi  pnt  upon  it,  and  that  theve  is  Uo  ptfovisioa 
in  the  patui  law  wkicb  gives  the  purchaser  at  a  patni  sale  the 
powcff  to*  collect  rent  at  a  higher  rater  than  was  demandable  by 
bis  predecessor  without  establishing  his  right  ao  to  do.  The 
3rd  dause  expressly  provides  that  engagemenisr  entered  into  by 
a  patnidar  with  ryots  having  certain  defined  rights  shall  not 
be  cancelled  by  a  purchaser  at  a  patni  sale  except  by  a  regular 
suit»  clearly  iftt»wing  that  the  patni  law  does  not  give  a  pur- 
chaser the  extraordinary  power  the  Judicial  Commissioner 
assumes  it  to  give.  Such  a  purchaser  can  in  a  suit  for  arrears 
of  rent  demand  only  what  was  payable  to  his  predecessor  until 
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^W       ]^e  esfcablielies  his  right  to  obange  the  arniiigement  pmviottsly 

UutMJM     8«lMi8tiagi 

^^^        .  Looking  to  the  form  of  the  eait  as  originally  laid^  and  the 

Raja       simple    issue   framed    therein^    "  from    whom    and    to    wha| 

^QH^SL.  >unoant  can  the  plaintiff  recover  rent f   we  think  that   the 

Judicial  Oommissioner  should  not  in  the  order  of  remand  have 

found  that  the  tennre  was  a  *^  khiraji  brahmutler  holding  at 

*       a  fixed  rentf ''  or  declared  that  ^'  this  is  not  a  case  in  which 

notice  under   s.    18^  Act   X  of  1859,  could  issue*''    All  that 

could  be  decided  in  a  suit  framed  as  this  was^  would  be  what 

was  the  rent  payable  in  the  years   immediately  preceding  that 

for  the  arrears  of  which    the   suit    was    brought.    The  Deputy 

Commissioner  has  expressed  an  opinion  that  notice  should  have 

been  issued  under  s.  13^  Act  X    of  1859.    That  expression  o£ 

opinion  mightj  if  allowed  to  remain    unnoticed^  prejudice    the 

defendants  in  any  future  litigation.    While,  therefore,  we  ar^ 

of  opinion  that  the  decree  of  the    Judicial    Commissioner  is 

wrong  in  law  and  must  be  set  aside,  and  the  order  of  the  Deputy 

Commissioner  restored,  we  must  express  our  opinion  that   the 

remark  in  the  judgment  of  the  Deputy  Commissioner  as  to  the 

application  of  s.   IS,  Act  X  of  1859,  should   not  have  been 

made,  and  must  not  be  considered  as  determining  the  status  of 

the  defendants  who  have  appealed. 

We  reverse  the  order  of  the  Judicial  Commissioner  and 
restore  that  of  the  Deputy  Commissiner  to  the  extent  of 
declaring  that  the  sum  due  to  the  plaintifE  from  the  defendants 
who  have  appeared  is  Bs.  35-8-9*  We  observe  that*  an  exparie 
deoree  has  been  passed  against  the  owner  of  18^  annas  of  the 
village  ;  that  portion  of  the  decree  remains  nntoaohed. 

As  the  appellants  might  have  appealed  against  the  order 
of  remandi  and,  by  so  doing  stayed  further  proceedings,  we 
think  that  they  are  not  entitled  to  the  costs  of  this  Court. 
Each  party  must  bear  his  costs  in  this  appeal. 

Appeal  uUowed. 
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GOKULDOSS  And  anothbb  (Defbndakts),  i).  KEIPABAM  ANi)  othxeb        1873 

(PIAINTOTS).  ^tMw27^ 

[Oil  wsppM  Iroin  the  ^Cotzrfc  of  the  JttdicM  Cbitimissionerj  Central 

Provincest  India.] 

JPtovineeB^Proptietorship — Sttflemewt^-'Rei  Judicata.  • 

fiy  a  botid  dated  10th  fV^braaxy  1857,  a  certain  yilli^e  was  mortgaged  by 
one  Q  to  the  a{>pellant3  and  their  father  as  security  for  a  loan ;  the  bond 
providing  that,  -'if  I  fail  to  pay  the  money  as  stipulated,  I  and  my  heirs  shall 
without  objection  cause  the  settlement  of  the  said  village  to  be  made  with 
yon."  The  interest  of  Q  in  the  village  was  described  as  that  of  a  mdlguzari 
^d  his  proprietary  right  therein  Was  declared  by  the  Revenue  Authorities 
shortly  after  the  exeontion  of  the  mortgage^  but  his  payments  of  Bevenue 
being  in  arrear,  the  Board  of  Bevenue  granted  a  lease  of  the  village  fotf 
ten  years  to  the  appellants'  father.  The  mortgagees  in  a  suit  on  the  bond 
obtained  the  following  decree  on  3rd  November  1860: — "As  the  defendant 
acknowledges  the  plaintiffs'  claim,  it  is  ordered  that  a  decree  be  given  to 
tbe  plaintiffs  for  principal  and  interest  and  costs  against  the  defendant  and 
the  mortgaged  property/*  In  proceedings  in  the  Civil  Court  taken  nndei* 
this  decree»  the  mortgagees  asked  for  possession  of  the  village,  and  obtained 
on  17th  July  1862»  an  order  in  pursuanoe  of  which  they  Were  put  in 
possession,  an  appeal  by  Q  being  rejected.  0  took  various  steps  to  reeover 
possession  of  the  mortgaged  property,  or  a  declaration  of  his  proprietary 
interest  therein,  but  failed  in  his  endeavours  ;  an  application  for  a  grant  of 
the  proprietaiy  right  in  the  village,  and  an  appeal  from  an  order  cancelling 
his  potta,  being  rejected  by  the  Revenue  Authorities  on  8th  December 
1864)  and  27ih  Joly  1866  respectively ;  and  on  12th  August  1867  O  conveyed 
the  village  by  deed  of  sale  to  the  respondents.  In  a  suit  brought  by 
them  to  redeem  the  mortgage  and  obtain  possession  of  the  property. 

Beld  the  suit  was  not  barred  by  the  order  of  the  Civil  Court  of  17th  July 
1862,  nor  had  the  orders  of  the  BevenUe  Officers  of  8th  December  1864 
and  27th  July  1865[effected  such  a  transfer  of  any  right  which  G  might  have 
had  to  the  appellants,  as  to  render  the  sale  to  the  respondents  invalid* 

Sdi  also  that  the  effect  of  the  bond  was  to  create  a  simple  mortgage^ 

and  not  a  oonditional  deed  of  sale ;  and  that  the  proceedings  taken  under 

the  decree  of  3rd  November  1860,  and  the  order  made  therein  of  17th  July 

1862,  by  virtue*  of   which  the  mortgagees  obtained  possession  of  the 

mortgaged  property,   did  noti  operate  so  as   to  extinguish  the  right  of 

redemption, 

*  ?r$89nt  .—Sir  J.  W.  Colvile,  Sis  B.  Peacock,  Sib  M.  S.  Smith 
Sis  B.  p.  Collisb,  amo  Sib  L.  Fssl. 
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1S7S  The  rale  thai  a  hai-h%lrwafa  does  not  become  absolute  upon  breach  o! 

"^T^ Ihe'oondition  as  to  payment,  without  prooeedings  for  foreclosure,  obtaina 

^.  in  the  Central  Provinces  of  India. 

>KBirABAii.      fpaitahhhiramierv-VewsaiomMNaicken  (I)  distinguished. 

Appeal  from  a^  decision  of  the  Jadioial  Gommiasioner  of  the 

Central  Provinces^  dated  Ist  July  187 1,  reversing  a  decision  of 

the  GommisBionerj  dated   14th   April  1871  and  affirming  the 

•  original  decision  in  the  case  passed  by  ^e  Deputy  Commissioner 

on  the  16th  February  187  L 

'The  suit  was' brought  by  the  respondents  for  redemption  of  a 
mortgage,  and  for  possession,  of  a  certain  village  which  had  been 
conveyed  to  ihem  by  deed  of  sale  dated   12th   August    1867, 

'  executed  in  their  favcr  by  one  G-ajraj  Singh,    The  faots  were  aa 
« follows  :—*0q  10th  February  1857  Gujraj  Singh  mortgaged  the 
'village  iu'suit  to  Hie  appellants^and  their  father  (since  deceased) 
<to  secure  a  loan  of  Bs.  1,049-8:  the  mortgage-bond  containiug 
'the  following  provision :-— 'fAs  security  for  the  above  loan  I  mort* 
:gage  the  village  of  Gobra  on  this  condition  ;  that  if  I  fail  te  pay 
>tho  mon§y  as  stipulated^  J  and  my  heirs  shall  without  objeotien 
*  cause  the -settlement  of  the  said  village  of  Cbbra  to  be  made  with 
:you.'^    The  interest  of  Oujraj  in  the    village  was  described  in 
the  bond  as  that  ot  a  matguzar,  and  he  was  shortly   after  the 
execution  of  the  mortgage  declared  by  the  Bevenue  Authorities 
^to  have  the  proprietary  inter  est  in  the  sul;gect  of  the  mortgage ; 
but  his  .payments  -to  the  Board  of -Bevenue  having  faUen  into 
arrears, -a  lease  of  the  village  for  ten  years  was  granted  to  the 
father  of  the  appellants.     On  Srd  November  1660  the  appel- 
lants, in  a  suit  brought  by  them  on  the  bond,  dbtained  the  fol- 
lowing decree  in  the  Court  of  the  Sudder  Ameen  of  Jubbulpore :— « 
^  As  the  defendant  acknowledges  plaintifEs'  claim,  it  is  therefore 
^  order^  that  decree  be  given  to  the  plaintiffs  for  principal  and 
f  interest  and  costs  against  the  defendant  and  the  mortgaged  pro- 
,perty."    After  allowing  some  time  to  elapse,  the  appellants  in 
iproceediogs  taken  nnder  this  decree  prayed  that  they   might  be 
\pnt  into  possession  of  the  mortgaged  property ;  anoTin  pursuance 
of  an  order  of  the  Deputy  Commissioner,  dated  I7th  July  1862,  in 
which  heezpressed  an  opinion  that  the  village  was  '^distinctly  mort- 

1)  7  B.  h.  Bo  136  ;S-  Cm,13  Moore's  I.  A, ,  5€0. 
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gaged  and  pledged/'  they  obtained  possession  thereof ;  an  appeal      ^^^ 
brought  by  Gnjraj  from  the  deoision   being  on  Srd  March  186«$   Gokuldow 
rejected  by  the    Judicial    Commissioner.     Yarions  steps    wero         ^' 
taken  by  Gnjraj  Singh  to  recover    possession  of  the   mortgagedt 
property,   or  to  obtaiQ  a  declaration    of  his  proprietary   right- 
therein ;   but  his  endeavours  were   nnsuccessf  ol*.    These  steps, 
shortly  were»  an  application  to  the  Revenue  Board,,  pending  the 
appeal  in  the  suit  on  the  bond,  that  the  village  should  be  restored 
to  him,  which  was  rejected ;  an  application  in  1864  to  the  Settle- 
ment  Department   for  a  grant  of  the   proprietary  right  in  tha 
village  which   application  was.  refused  on  8th  December  1864. 
and  the   mortgagor's  potta  was  cancelled,    on  the    ground  the. 
village  bad  been  sold  to  the  appellants  under  the  decree  of  thd.- 
Civil  Uourts,  anda  potta  granted  to  the  appellants,  an  appeal  from  \ 
that  decision  by  Go  j'raj  being  rejected  by^the-  Settlement  Officer 
on  27th  July  1865;  and  lastly  a  petition  in  1857  to  the  Civir 
Court  on  the  expiratibn  o!  the  ten  years'  lease  to  the  appellants^  ^ 
father,  for  a  release  to  him  on  his  satisfying  the  mortgage  debt, 
which  was  alsorejiBoted.    Gnjn^shortly  afterwards  executed the^ 
deed  of  sale  nndi^r  which  the  respondents  claimed  the  property* 

On  6th    October  1867  the  respondents   brought    the  present, 
suit   in  the   Court  (^    the   Deputy  Commissioner  of    Jubbul- 
pore  to  redeem   the  mortgage    and  recover    po9session  of   the- 
village..    Vhe  appellants  pleaded  that  the  mortgage  had  beco^^ 
foreclosed,  to  which  the  respondents   answered    that  the  alleged^ 
order  of   foreclosure-  was  made  in    e:(ecntion,  and  not  in   the, 
original  suit.    The  suit  was  dismissed,  by  the  Deputy  Commia. 
aioner  on  the  ground  that  the  question  at  issue  had  been  decided- 
in  proceedings  te  which  Qujraj  Singh-  hadbeen  a  party.     The* 
Commissioner  oonfirmad  this   order,  but  the    Judicial   Commis- 
sioner remanded  the  case  for  trial  on  its-  merits  to  the  Commis«^ 
sioner,  and  subsecyiently  to  the  Deputy  Commissioner^  who,  on« 
tiie  16th  February  1871,  held  that  the- possession  ordered  to  be 
given  by  the  decree  of  Srd  November  1860 .  meant  a  possession, 
nstil  the  mortgage   debt   was  liquidated^   and  not  a  permanent., 
possession   of  full   proprietorship.    On  the  14th  April  1871  the* 
CrOmmisraoner  reversed  this  decision,  but,  on  the  (Ist  July  187 1^>. 
the  Judicial  Commissioner  restored  the  decisiones  of  the  Deput; 
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^Commissioner  holding  that  the  decree  of  the  3rd  November  1860^ 

GoiEULQOM  did  not  warrant    a  permanent   transfer  of  the    property  to  tha* 

|^xrA«4ii  appellants,  and  that  nnder  the  order  of  17th    July  1862  no  snoh 

transfer  had    been  made.    He,  however,    granted  a  certificate 

nnder  s,  1,  Act  II  of  1863,  that   the  case  was  a  fit  one  for 

appeal  to  Her  Majesty  in  ConnciL 

Mr.  Forsyth,  Q.C.,  and  Mr.  Stallard,  for  the  appellanU,  con- 
tended that  the  suit  was  barred  as  being  res  judiatta ;  that  it 
was  barred  by  the  orders  of  the  Settlement  Department,  dated 
Sth  December  1864  and  27th  July  1865;  and  that  on  the  evi- 
dence the  possession  given  under  the  execution  proceedings  was 
a  permanent  snd  absolute  possession^  and  the  respondents  took 
nothing  by  their  purchase  from  the  mortgagor. 

As  to  the  mortgage  deed  the^earned  Counsel  contended  that^ 
according  to  its  true  construction,  it  amounted  to  a  bairai-wafa^ 
and  that  the  appellant's  interest  nnder  it  had  become  absolute, 
without  the  necessity  of  foreclosure  proceedings  ;  see  i'a^to-* 
hhimmer  v.   VanoaUiraw  Naiek&i^  (l)^ 

The  respondents  did  not  appear. 

The  judgment  of  their  Lobsshipb  was  as  follows  :-^ 

This  is  an  appeal  from  the  Central  Provinces  of  India.;  and 
the  question  is  whether  the  decree  of  the  Judicial  Commissioner 
of  those  Provinces  was  right  in  holding  that   the  respondeatt 

were  entitled  to  redeem  a  certain  village,  in  which   the  appell- 
lants  contended  that,  though  they  were  originally  mortgageee^ 

they  had  acquired  an  absolute  interest.  The  nature  of  the 
property  is  some  what  peculiar.  On  the  face  of  the  mortgage, 
the  mortgagor,  one  Gujraj,  is  described  as  malffut$ar  of  the 
village,  and,  it  appears,  that,  previous  to  and  at  the  date  of  the 
instrument,  the  interest  of  a  malguzar  was  not  exactly  that  of 
proprietor.  Five  days^  however,  after  the  execution  of  the 
mortgage, — that  is  to  say,  on-  the  15th  February  1857,  the  law 
having  been  modified,  Gujraj  was  declared,  by  the  Kevenue 
Authorities,  to  have  the  proprietary  interest,  and  we  most^tliere- 

(1)  7,  B.  L.  B.,  186 ',  13  Moore's  I.  A^  560 
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fore  assnme  (bat  his  iirteF^st  ia  the  vfllago  was  capable  of  being       ^^73 
disposed  of   eitber   by   mortgage  or  «ak.    The  tide  of  tbe  Qgmvv^ 
respondents  is  founded  on  a  deed  of  saleeacecnted  by.Qujra},   KwwuuBf, 
on  tbe  Igtb  J^ngnst  1867^  and  having  tiins  acquired  whatever 
interest  then  remained  in  bim^  they  brooght  ft e  present  snit  ^ 
redeem  tbe  mortgage  \  and  the  only  substantial  question  between 
tbe  parties  is,  whether,  by  reason  of  the  prooeedii^jfa  which  ara 
about  to  be  reviewed,  the  appellants  had  acquired  the  absolute 
iuterest  in  the  property^,  so  that  at  the  date  of  the  sale  to  the^ 
respoadents  there  was  no  right  of  redemption  dupable  of  passings 
from  Gajraj  to  them* 

Their  liordships  think  it  will  he   convenient,   before  they 
consider  this  question  on  its  merits,  to  dispose  of  twa  prelimi- 
nary points,  in  the  nature  of  issues  in  bar  of  tbe  suit  which 
were  raised  in  the  Courts  below,  but  have   not  been   pressed 
very  strongly   here   at  the  bar.    The  first  was  in  the  nature 
of  a  plea  of  t%9  judicata,  being  in  effect  that,  in  the  course 
of  the    miscellaneous  proceedings   had  in   execution   of    the 
decree  of  the  3rd  of  November  ]860,  there  had  been  snch  au 
adjudication  upon  the  rights  of  the  parties,  that  under,  s^,  2  of 
Act  YIII  of  1859  the  present  suit  was  not  cogniaable  by  the 
Court.    This  was  decided  ip  the  first  instance  in  favor  of  tbe 
appellants,  but  the  decision  of  tbe  Officiating  Deputy  Commis- 
aioner,  although  affirmed  by  the  Commissioner,  was^  on  special 
appeal,  reversed,  and  in  their   Lordships^  judgment  correctly 
reversed,  by  tbe  Judicial  Commissianer..    They  entirely  concur 
with  the  last"  named  officer  in  the  opinion  that  the  present  causa 
of  action  tH«.,  the  right   to  redeem,  was  not  heard  and  deter- 
mined in  the   course   of  the   proceedings   in   question  ;    and, 
consequently,    that   whatever   may  be  the  effect  of  the  latter, 
they  did  not  constitute  a  bar  to  tbe  hearing  of  the  present  suit 
within  the  meaning  of  the  2nd  section  a£  Act  YIII  of  1859. 

The  other  point  raised  was  in  effect  that  a  settlement  of  the 
village  madf  by  the  Beveuue  Officers  with  the  father  of  the 
appellants  had  so  taken  tbe  proprietorship  of  the  village  out  of 
Gujraj  and  vested  it  in  the  other  party,  as  to  mal^e  the  sale  hy 
the  former  to  the  respondents  utterly  invalid.  This  point,  after 
repeated  remands  and  appealsi   was  ultimately  disposed  of  in 
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^  favor  o£  the  respondents,  and,  as  their   Lordships  think  was, 

QonuhPfm  correctly  decided  in  their  favor.    It  is  unnecessary  to  go  at  any ' 
y;jtjf>4Vj^f,   length  into  the  consideratien  of  this  question,  because  one  of 
the  Judges,  a  Mr.  Qrant,  who  seems  ta  have  had   coostderable^ 
experience  as  a  Settlement  Officer,  imd   whose  decision  was 
generally  in  favo1^  of  the  appellants,  fairly  admitted  not  only 
that  it  had  been  concloBively  disposed  of  by  the  Jodicial  Comr 
•         BEusaioner,  but  that  the  settlement  proceeding,  in  his  opinion^, 
conld  have  a£Ebrded  no  bar  ta  the  suit,  inasmuch  as  the  Sett^e- 
ment   Officers  have    no  power  to  daterwine  questions  of  titte* 
Therefore  that  point  may  also  be  treated  83  out  of  the  Ipresenfr 

appeal* 

Upon  the  merits  the  first  question  to  be  considered  ie  whai 
was  the  effect,  and  what  the  true  construction  of  the  instrument 
of  mortgage  f  It  has  been  treated  by  several  of  the  Judges  in 
the  Courts  below  %s  a  bai-bU-wc^a^  or  deed  of  conditional  sale> 
and  that  is  the  construction  which  the  learned  Counsel  at  the 
bar  have  to-day  put  upon  it.  Their  Lordships,  however,  are  by 
QO  means  satisfied  that  it  is  a  security  of  that  character.  The 
word  '*  sale ''  is  never  used  throaghout  the  instrument.  The 
security  is  described  in  terms  aa  a  mortg^e  of  the  village  of 
€robra,  and  the  only  passage  f ronii  which  any  inference  that  it 

w^s  in  the  nature  of  a  deed  of  conditional  sale  can  be  drawn  i$t 
the  final  sentence,  *'th^t  if  I  fail  to  pay  the  money  as  stipulated,  * 
I  and  my  heirfr  shall  withou,t  objection  cause  the  settlement  of 
the  said  village  of  Gobra  ta,  be  made  with  yon/*  Now,  ugon 
that  it  is  ta  be  observed  that  when  the  d^ed  was  executed  the- 
consent  of  the  Revenue  Offiioecs  would  have  been  required  in. 

order  to  carry  out  such. a  stipulation.;  that  the  proprietary  right 
qt  the  mortgagor  had  not  then  been  declared  in  the  terms  in. 
which  it  wa3  afterwards  declared ;  and  that,  supposing,  it  had. 
been  so  declared,  the  instrument  would  not,  like  an.  ordinary 
deed  of  conditional  sale,  have  imported  in  terms  a  sale  of  the. 
interest  of  the  party  which  was  to  become  absolute  ind  conclu-- 
i^ive  upon  his  failure  to  pay  the  stipulated  sum.  at  a  certain  date. 
Such  a  contract  would,,  independently  of  any  rule  of  law  to,  the 
qontrary,  execute  itseU,  and  the  remedy  a£  the^  party  upon  it 

wouldj  if  he  were  out  of  posseesion^  be  a  euit  for  poBseseioiH 


VOL.  Xin.l  PBIVY  COTINOIL.  211 

Their  LordshipS)  therefore^  in  constroikig  tbis  inst^timdtit^  ^^78 
iodine  to  tlie  opinion  that  the  eSeot  of  the  document  was  to  eoKOLnon 
oreato  a  nrnple  mortgage  hypothecatmg  the  right  of  the  party  «^^' 
in  ilid  village  of  Oobra^  and  that  the  deed  was  not  meant  to 
opeirate  by  way  of  conditional  sale.  That  this  was  the  oon. 
ijtmotion  'originally  put  upon  the  instrument  by  the  mortgagees 
themselves  seems  to  their  Lordships  perfectly  clear  from  the 
£r8t  prooeediorg  which  they  took  to  enforce  it.  They  brought 
a  suit  lolt  the  recovery  of  the  mortgage  debt,  and  obtained  & 
decree  for  the  satisfaction  of  the  amount  die'creed  either  by  the 
d  ef enda&t  himself  or  out  of  the  mortgaged  property.  That  id 
the  only  constilldtion  which  their  Lordships  c^n  pttt  upon  the 
dect*ee  of  Srd  Nov^t&ber  I860.  The  decree^  ho^^eVBr,  was  not 
executed  iti  that  way.  Afteir  two  years'  delay,  thie  mortgagees 
tkpplidd  for  execution  of  their  decree,  but  in  a  different  way. 
Afteir  stating  that  the  money  had  not  been  p^id  According  to 
the  decree*  they  say  the  eutorcement  of  the  condition  of  the 
bond  is  now  just,  and  therefore  they  pray  that  the  full 
possession  of  the  village  may  be  given^to  them  in  perpettiity. 
and  thedeifendant  be  released  from  liability  under  the  decree. 
These  proceedings  differ  entirely  from  those  which  wotild  have 
been  had  by  parties  entitled  tinder  a  deed  of  conditional  sitle  to 
an  absoltite  ititerest.  If  the  law  did  not  iifipose  upon  them  the 
necessity  of  taking  proceedings  for  foreclosure,  they  Would  have 
brought  Uieir  suit  for  the  possession  of  the  estate^  If  the  la# 
required  them  to  t&ke  proceedings  f ot  foreclosure,  they  would 
have  taken  stich  proceedings,  ftnd  after  fbrclosure  lirould  have 
sued  for  possession ;  or  possibly,  having  regard  to  the  hature  o£ 
£he  properly  and  the  terms  of  itistru£uent»  they  might  have  sued 
to  compel  a  specific  performance  of  the  undertaking  of  the  mort- 
gagor to  catise  a  settlement  of  the  village  to  be  ma<)e  with  them^ 
But  they  certainly  would  not  have  sued  for  the  mortgage  debt^ 
or  taken  a  decree  in  the  form  of  that  of  the  Srd  of  November 
1860. 

It  is»  however),  argued  that  the  substantial  effect  of  the 
proceedings)  taken  in  execution  of  this  decree,  was  to  destroy 
any  right  of  redemption  Which  may  previously  have  existed. 
It  is  not  necessary  to  go  in  detail  through  those  voluminous 
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^^^  proceedings.  Their  Lorddiiips  are  not  prepared  to  flay  that  it 
.GoKULDOflR  ^^9  ^^^  ^^®  intention  of  the  mortgagees  to  obtain^  or  ermi  of  the 
,  V*  aathorities  who  executed  the  decree  to  makoi  bj  means  of  those 
prooeedingSj  saoh  a  permanent  transf  w  as  would  extinguish  to 
the  mortgagors  of  the  village  the  right  of  redemption*  But  their 
Jjordshipa  folly  concur  with  the  Judicial  Commissioner  in  the 
oonclusioQ  that  the  decree  did  not  warrant. such  a  permanent 
^  transfer  to  the  respondents  ;  and  that  the  Courts^  in  executing 
the  decree,  did  not,  and  could. not  effectually  make  such  a 
transfer.  If  the  construction  which  they  are  disposed  to  put 
upon  the  instrument  is  correctj  if 'the  sucurity  was  in  the  nature 
of  a  simple  mortgage,  the  proper  course  for  the  mortgagees  to 
pursue  was  to  raise  the  amount  for  which  they  had  obtained  a 
decree  by  the  sale  of  the  village,  paying  the  surplus  proceeds,  if 
any,  to  the  mortgagor.  They  oould  not  make  such  a  decree  the 
foundation  o  f  a  transfer  which  should  destrc^  the  right  of 
redemption^  supposing  the  right  of  redemption  existed^  Again,! 
assuming  that  Mr,  Forsyth's  construction  of  the  instrument  is 
the  correct  one.  and  that  it  is  to  be  treated  as  a  bai-hilrtoafaf  their 
Lordships  would  have  "equal  difficulty  in  saying  that  the  interest 
under  that  hai^oil-wafa  has  become  absolute^  as  Mr*  Forsyth 
contends  it  has^  The  argument,  indeed,  involved  this  proposition^ 
that  inasmuch  as  the  Bengal  Regulations  have  not  been  intro- 
duced generally  into  the  Central  Provinces)  a  conditional  sale 
must  be  taken  to  become  absolute  on  the  failure  of  the  mortgsgor 
to  pay  the  mortgage  debt  on  the  day  fixed,  and  that  the  mort^ 
gagee  is  under  no  oblif^ation  to  take  any  proceedings  by  way 
of  foreclosure.  In  support  of  that  proposition  Mr.  Forsyth 
relied  upon  the  decision  of  this  Board  in  the  case  of  Pattahhiara" 
mierY.VencatroiJoNaictten  {l)k  If  this  contention  were  correct, 
it  would  be  unnecessary  to  consider  whether  the  proceedings 
actually  taken  had  the  effect  of  destroying  the  equity  of 
redemption,  since  after  the  day  fixed  for  the  payment  of  the 
mortgage  money,  the  interest  of  the  mortgagees  had  ipso  facta 
become  absolute^  and  there  was  no  such  equity  to  destroy.  It 
has   already   been  observed  that  in  such  a  oase  their  proper 

« 

(1)  7  B.  L.  B.,  136 ;  S,  C,  13  Moore's  I.  A,  560. 
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remedy  was  a  salt  for  possession,   and  not  saoli  a   suit  as  that       ^'^ 
which  they  aotuallly  brought.     Bat  their  Lordships  have  also     Gokuldom 
to  observe,  that  the  case  cited  by  no  means  laid  down  broadly    ^    ^' 
that  out  of  the  Regulation  Provinces  of  Bengal — those  provinces 
to  which  the  Bengal  Regalation  law  strictly  and  in  all  its  fulness 
applies — the  rule  laid    down    was    to    be   adopted,    it  is  said 
distinctly  at  the  end  of  the  judgment,  '^  it  must  not  be  supposed 
that  in  allowing  this   appeal  their  Lordships   design  to  disturb  « 

any  I'ule  of  property  established  by  J  udicial  decision  so  as 
to  form  part  of  the  law  of  the  forum,  where\rer  such  may  pre- 
vail, or  to  affect  any  title  founded  thereon."  In  the  province 
of  Madras,  which  is  governed  by  a  body  of  Regulations  or  its 
own,  it  may  well  have  been  assumed  that  if  those  Regulations 
do  not  prescribe  forms  of  foreclosure  similar  to  those  of  Bengal, 
mo  such  forms  have  been  introduced.  But  the  Judicial  Com- 
missioner, who  decided  this  case,  in  his  judgment  clearly  assumes 
that  the  law  of  foreclosure,  as  it  obtains  in  the  Begnlatioa 
Provinces,  is  so  far  adopted  that  it  is  the  course  of  the  Courts  in 
the  Central  Provinces  to  allow  a  time  for  foreclosure,  and  that 
some  proceedings  must  be  taken  in  order  to  obtain  an  absolute 
foreclosure:  and  it  lay  upon  those  who  came  to  impeach  his 
decision  to  show  that  his  ruling  was  inaccurate.  They  have 
referred  us  to  no  law  to  that  effect,  and  inasi^uch  as  it  is 
notorious  that  in  the  Non-Begulation  Provinces  a  certain  dis- 
cretion is  given  to  the  Courts  to  apply  the  principles  which 
prevail  in  the  Regulation  Provinces  in  the  administration  of 
justice  according  to  the  rules  of  equity  and  good  conscience, 
their  Lordships  must,  until  the  contrary  is  shown,  presume  that 
the  law  has  been  correctly  declared  by  the  Judicial  Com- 
missioner, who  is  the  highest  legal  authority  in  this  particular 
province.  And  if  that  be  so,  it  is  perfectly  clear  tliac  there 
had  been  no  proceedings  before  the  assignment  to  the  present 
reapondents,  which  could  in  any  possible  way  operate  as  a 
foreclosure  of  a  mortgage  by  way  of  conditional  sale.  A  decree 
was  obtained,*  which  was  a  mere  money  decree ;  there  were  then 
proceedings  in  execution  irregular  and  inconsistent  with  tha^ 
decree,  but  there  was  nothing  which  really  gave  the  mort^ 
gagor  the  opportunity  of  coming  in  and  redeeming  ;  or  notico 


au  BENGAL  LAW  REPOBTS.  [VOL.  XIIL 

that  he  would  stand  foreclosed  if  he  did  not  redeem  before  a 

GoKULDOfis    certain  time. 

£kifabam.  It  appears,  therefore,  that  upon  either  view  of  the  instrument 
the  appellants  have  failed  to  show  that  they  had  before  the 
assignment  to  the  present  respondents  acquired  the  absolute 
interest  in  this  village,  and  that  the  decision  of  the  Judicial 
Commissioner,  and  of  the  Court  of  fii*8t  instance,  in  this  suit 
that  the  respondents  are  entitled  to  redeem  on  payment  of  the 
6um  found  due,  is  correct* 

Their  Lorpships  must,  therefore,  humbly  advise  Her  Majeste 
to  aflSrm  the  decree  of  the  Judicial   Commissioner  «nd<dismisy 

this  appeal. 

Appeal  dismissed. 

Agents  for  (he  appellants  :  Hessrs.  Merriman  and  Pike, 


April  22 


FULL  BENCH. 


Before   Sir  Richard  Couch,  Xt,   Chief  Justice,  Mr.  Justice  L.  8.  Jachson 
Mr,  Justice  Phear,  Mr.  Justice   Ainslie,  andMr.  Justice  Morris: 

KEISHNA  KISHORE  PODDAB   (Plaintiff)  v.    WOOMBSH  CHUN- 

DBR  ROY  AHD  ANOTHER    (DlSFENDANTS).* 

Betig,  Act  III  of  1870,  ss.  3  &  5 — Transfer  of  Decree—Applicalion  to  se 
^°JrL^  aside  Decree — Jtirisdiction. 


When  an  fto  ^arte  decree  of  a  Revenue  Court  has  been  transferred  to  the 
Civil  Court  under  the  provisions  of  s.  3  of  Beng.  Act  III  of  1870,  an  appli- 
cation to  set  aside  the  decree  must  be  made  to  the  Civil  Court,  and  not  to  the 
Revenue  Court. 

The  plaintiff,  on  the  SOth  July  1870,  obtained  an  ex  part, 
decree  against  the  defendants'  father  in  the  Revenue  Court. 
Subsequently,  upon  an  application  by  the  defendants  to  set 
aside  the  decree,  the  Revenue  Court  reduced  the  amount  award- 
ed  thereby^  The  plaintiff  appealed  to  the  Additional  Judge^ 
urging  that  the  Revenue  Court  had  no  jurisdictioit  to  entertains 

*  Special  Appeal,  No.    1601    of  1873,    fix)m  a   decree '  of   the  Additional 
Judge  of  ZillaBackergunge,  dated  the   5th  of  February    1878,  confirmingL 

a  decree  of  the  Deputy  Collector  of   Madareepore^   dated  the   30th  oi^ 
November  1871, 
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the  defendants^  application^  inasmach  as  tbe  decree  bad  been 
transferred  to  tbe  Civil  Court  under  tbe  provisions  of  s.  3,  Beng  • 
Act  III  of  1870^  wbicb  Aet  came  into  force  on  tbe  1st  June  1870* 
The  objection  was  overruled,  and. tbe  appeal' dismissed';  and  tbe 
plaintiff  tben  preferred  tbe  present  appeal  to  tbe  High  Court. 
Tbe  appeal  was  beard  by  Jackson  and  Ainslie,  JJ.,  who> 
in  consequence  of  tbe  decisions  in  tbe  cases  of  In  re  Woomci 
Ohurn  Mozoomdar  {V),   Oodwunt     Mahtoov^  v.  Biddhi  Chand 

(I^  Before  Mr,   Justice  L.  S,  Jackson^    expressed    an  opinion    that  it    was  not- 

and  Mr.  Jxtstiee  Macpherson..  in    the    Munsirs    Court,    bat   in    the 

The   IZth  September  1871.  Deputy  Collector's    Coart  alone,    that 

1m    thk    matter  of    the  Pbtition  of    the  application    nnder    g.  58  could  be 

WOOMA  CHURN  MOZOOMDAE.*    entertained.     An  application  waa  aub- 

Beng.    Act    III   of   1870— Transfer   of    seq^iently    made  to    the    Deputy   Col-- 

Deeree— Jurisdiction.  lector,  -who    sent  for    the  record    from 

On  the  7th  May  1870,  a  decree  fop  the  Court  of  the  Munsif,  and  on  the 
rent  waa  obtained  by  one  Chunder  22nd  of  December  1870  ordered  that 
Kant  Roy  Chowdhry.  against  the  there  should  be  a  frebh  trial.  On  the 
petitioner  in  the  Court  of  tbe  Deputy  27th  of  f  ebrnary  1871.  he  reheard 
Collector.  Before  any  execution  had  the  case  and  decided  it  in.  favor  of 
been  token  out.  under  that  decree,  the  defendant  (the  present  petitioner). 
Beng.  Act  HI  of  1870  came  iiito  The  Collector  on  appeal,  on.  the  9th 
foroe,  andunder  B..2  of  that  Act  the  May  1871 »  held  that  the  Deputy.  Coir 
suit  waa  transferred  to  the  Munsifs  lector  had  no  power  to  sec  aside  the 
Court.    Stibsequently  the  M  unsif  made    order. 

an  order   for  the    issue   of  execution,        On  an  application    by  the  petitioner. 
aJid  thereupon  the   present   petitioner    to  the  High.  Court    (Maopkerson    and 
appeared  in  the   MunsifB   Court,    and    Ainslie,  JJ.)  the    learned   Judges^    oik 
stating  that  be  wished  to  apply  under    the    3  tot    July    1871,    granted   a  rule 
8..68  oi  Act  X   of    1859   to  have   the    calling  upon  Chunder  Kant  Boy  Chow* 
Que  reheard,  on  the  ground    that    the    dhry  to  show,  cause  why    this- order    of 
decree- of   the    7th   May    had    been    the  Collector   should  not  be    set  aside 
obtained  against  him.  ex  parte  without    on  the  ground  that  it.   was  made    with.. 
his  having  had  any    notice  that  a  suit    out    jurisdiction,    the  following   judg. 
was  instituted  against,  him,    he  prayed    ment  being  delivered  by 
the  Munsif  to   send  the   record   bcM^k        MACPHsasoN,.  J. — The   reason    why 
to  the-  Deputy   Collector  in   order  that    1  think  that  the    petitioner  is    entitled. 
An  application  might  be  made   to  the    to  the  rule  is,    that    it   appears    to  me 
Deputy     Collector    for    a    rehearing,    that    the    whole    of    the    proceedings.. 
The     Munsif     <IecUned    to    send    the    both    before    the    Collector    and   the 
record  back  to  the    Deputy  Collector,    Deputy  Collector,  were  without   juris* 
but   at   the  same    time,    apparently,    diction. 

*^Rule  No.  2247  to  show  cause  against  an  order  of  she  Collector  of  24-<' 
Pergunnahs,  date  the  9th  May  187.1  quashing  an  order  of  the  Deputy  Collector  of 
Diamond  fiarboor,  dated  the  7th  May  1870, 
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2974       Chowdhry  (I)  and  Raja    Moheah    Chunder  Siiigh    Surmtm  v. 

KBtsHNA          ^Th6  learned  Judge  then   stated  the  be   transf erred  to    the  Court  of  the 

KisHoRie      facts  as    above,    and    eontinaed)  :—  It  Huns' f^  who  will  consider  the  propriety^ 

appears  to  as    to   be   clear    that    the  of  granting  anch  application.    We  do* 

WooMlMf     Deputy    Collector     had    no    jurisdic-  not  allow  any  costs. 

CauNDBR     tioQ   in  the  matter    and  that  nnder  (1)   Before  Sir    Richard    Coueh,    Kf.y 

^^         Beng.  AetllX  of  1870  it  was  by  th»  Chief     JugUce,      and    Mr.     iuttie^ 

Mnnsif,  and  the  Mansil    alone,  that  Ainalie. 

^               the  application    lor  the  rehearing    of  TJie  2Ath  Jtme  1872. 

the  case  nnder  s.  68^  Act   X    of   1859,  OODWUNT    MAHTOCMi    (Jxtdghewt* 

eonld  be    heard.    I  think  the  whole  dkbtob)<v.B1DDH1  CHANDGHOW. 

of  the    proceedings    of    the     Deputy  DHKY  (Decbrb- holder).* 

Collector    are    irregular   and   without  Meng.  Act    III  of    1870^ — Transfer  of 

jurisdiction.     But    the    fact    that   the  Decree — Proced%are, 
Pepoty  Collector  was    acting    without 

Jurisdiction    does    nob    give  cbe     Col-  The    judgment-debtor    in  this    case* 

lector  jurisdiction  in  the  matter.     The  having  been    arrested    in  execution    of 

Peputy  Collector's    proceed  ings  were  an  ex  ^arU  deeree  passed    against   hiux 

wholly  irregolar ;  but  so  far  as  I  know,  by  the  Revenue   Court,   which  decree- 

no  provision  is  made   for  any  appeal  was    afterwards     transferred    to   tha 

to  the  Collector  in  such  cases,  and   the  Civil   Court  under   Beng.   Act   III    of 

proper  remedy  would    have    been  by  1870^    applied   to    tho    Mansif    for    a 

an  application  to  this  Court.  review   of  judgment.    This  applicatiorv 

In  strictness,  therefore,  I  think  the-  was  made  more  than    fifteen  days  after 

petitioner  is  entitled  to  a  rule    (if  it  process  of  esecotion  first  issued.    The 

be  worth  while  to  issue  it)  calling  upon  Munsif    held    that  the   case  mtist   be 

the  opposite  party   to  show  cause  why  cEecided    under    Act    X  of   1859,   and 

the    Collector's  order    should   not  bo  refused     the-      application,     and     hia 

set  aside.  order    was     con&rmed    on   appeal   by 

Baboos    Rash     Behaii    Ohose     and  the  Judge,   who  was    of    opinion    that 

Bhoioani  Chum  Duit  showed  cause.  the  cases  of  In    re  Sreemuttt/  Jiiggo- 

Baboo    Amvndio  Chitnder    Qhosal    in  dumha   Bossee     (a)  and   In  re   Woomat 

support  of  the  rule.  Churn    Mbzoomdar  (b)    clearly  showed 

The    judgment   of   the  Court     was  that  the  case    must  be    reheard  under 

dellivered  by  s.  58,  Act  X  of   1859,   and   not   under 

Jackson,  J. — We  do    not  ooneider  it  s»  110,  Act  Vllt  of  1859. 

necessary    to   quash  the  order  of   the  The   judgment' debtor  then  preferred 

Collector  by  which  the  original  order  the  present  appeal, 

of  the  Deputy  Collector  was  set  aside,  Baboo  NUMadhvh   Sen  (or   Appel- 

but  we  add  to    it  the  direction   that  lant. 

the  application  made  by  the  defendant  Baboo  Kalikishen  Sen    forKespond^ 

to  the  Deputy  Collector  for  a  new  trial  ent.                               « 

(a)  10  B.  L.  R.,  App^  22.  (6)  Ante  ,  p.  215. 

•  Miscellaneous  Special  Appeal,  No.  U  5  oT  1872,  from  an  order  of  the  Judge  of 
Zilla  Patna,  dated  the  19th  Januaiy  1872,  affirming  an  order  ot  the  Munsil  oi 
Behar,  dated  the  9  th  September  1871. 
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Bhoobun  Moyee  Debia  (1),  being  la  confiict  ^ith  the-decfsions  m 

The     f^lowiog     jadgBMntB      weie  shoal  d   be  regnlated  by    the    Code  of 

Slivered-  Ci^il    Procedure,  it    was  natural    that 

the  Bengal  Ligialatnro^  should  say   that 

CoircH,  CJ--— It  i»  powible  that  the  all    future   proceedings    in  the    trans- 

Jndge  may  have  been  mialad  by  a  pa«-  ferred  suits  should  be  regulated  in  the 

•age  in  the  judgment  in  the  case  of  In  same  way,  and    that  the    Civil  Court 

re     Wooma    Ghurn     Uozoomdar    (a),  ehonld    not    apply  to    the  transferred 

where   it  is  said  that   the  application  suits    a  procedure  whiob  it    was    not 

for  the  rehearing  of    the   case   under  accustom  ed  to. 

■-  68,  Act  X  of  1859,  could  be   heacd,  The   provisions   appear  to  me  to  b© 

and  h©   may  have   suj^osed  that    the  quite    consistent-     In    this  case    the 

Court   waa     laying   down     that    the  appb'cation    was  governed    by    s.   119» 

application    was     one    under   s.     68,  Act  Till   of      1859,    and     the  period 

Act  X    of    1859,   and   must   be  dealt  allowed  by  that  section  ou^t  to  have 

with    according    to     that    Act.    But  been  given  to  the  party. 

Matpherson,      J.,      was    there     only  We  must  reverse  the    order  of    tl^^ 

describing  the  appb'cation  in  the  terms  lower  Court,    and  remand   the  case  for 

in  wbiclk  it    had  been    made    by  the  rehearing..    The  appellant     will    have 

party.    It  had  been  erroneously  made  the  costs  in  this  Court, 

to  the   H nnsif  under  S.  58,  Act    X   of  Atnslib,    J.— I  wish  to  add    that  in 

1859^,  when    it    ought  ta  have   been  the  order    granting  the    rule  in  In    rs 

made  aceoiding    to    the    provisions  in  Wooma  Chum  Mozoomdar  (a),  the  only 

8'    119,  ActVlIIof   1859,    becansfrit  question  before  Mr.  Justice  Macpher- 

was  by  that  Act  that  the  procedure  in  son  and  myself  was,  what   Court  had 

the    tramsf erred    inita     was    to     b&  juiisdiction   to  try   the  cose.    We  di^ 

regulated.  not    conflider    what  procedure  was  to 

The   provisionET  of  the  Taw    appear  be  applied    by  the    Court  that    might 

to  me  to  be    clear  in  the  first  instance^  eventually  have  to  try  the  case,  and  it 

the  suits   which  were  pending   in  the  was  not   intended  to  decide  that  s,68> 

Bevenoe  Cearts  were  not  transferred  Act  X  of  1859^  would  apply. 

to  the    Civil   Courts,  but  suits    which  (1)    Before    My.  JusHcb    Bayley    anet 

were    brought  after  <ct  VIII  of  1869  Mr.  Jmltce  Ainslie^ 
came    into  force   were    to  be   brought 
in  the  Civil  Co«rte  and  to  be  regulated 
by   Act   VIII    of    1859L    The    Bu.iti» 
which  remained  in  the  Revenue  Courts 


18^4 


The  2nd  July  1872. 
RAJAMOHESH  CUUNDER  SINGH 
SUftMAM  AND  OTHERS  (Plaintipfb)  V. 


were  naturally  allowed  to  be  reguUted  BHOOBUN  MaTEB  DEBIA  (Defbnd- 

by  the  practice  of  those  Courts.    The  ant).* 

Act  of  1870  provided  for  the  transfer  Beng.  Act  III    of    ISIO— Transfer  of 

from  the  Revegoe  Coorts  of  the   suits  Decree — Jurisdiction, 

whioh   had  been   allowed  to   remain  Baboo    OopaL    Loll    }Aitter    for    tha 

there,  and  It  having  been  provided  by  appellants. 

the  Act   of  1869   that  the  new   snits  (^a)  An^  p.  2l5w 

*MiBcdInneoa8  Special  Appeal,  Ko.  134  of  1872,  against  a»orderof  the  Officiating^ 
Jndgo  of  Zilla  Mymensingh;  dated  the  7th  February  1872,  reversing  an  order  of  ibo 
Peputy  Collector  of  that  district,  dated  the  itb  October  187  K 
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In  re  Sreemutiy  Jagcfodumba  Dossee  (l)^.and  In  re  Bamsoonder 
Bandopadhya  {2},  referred  for  the  opinion  o£  a  Fall  Bench*  the 
q^aestion  t 

''Whether^  after  a  decree  has  been  transferred  for  the  parpose 
of  execution  onder   the  provisions  o£  Beng.  Act   III   of  1870> 


BabooB  Rmnesh  Chunder  fJtUter  and 
Lain  C?tunder  Sen  for  the  raapondttit. 

The  facts- of  thia  case  appear  taffi- 
ciently  in  the  judgment  of  the  G  onrt^ 
which-  wa»  pronounced  hy 

AiNBLiE,   J.— In  this  case    jadjjrinent 
was  delivered  by  the  Deputy  Collector 
on   the    3rd    September  186&  against 
certain     defendants,     then     present 
before   hfrn,  and   the   hasband  of   the 

present  respondent,  who  has  since 
died,  and  who  was  then  not  present. 

On  appeal  by  the  plaintiff  against 
so  much  of  the  order  as  disallowed  a 
j>ortion  of   his  olium,  the   Jtidge  made 

an  order  on  the  25th  November  r868 
confirming  the  decision  of  the  first 
Court,  and  that  judgment  waa  also 
affirmed  by  the  High  Court  on  the 
17th  June  1869.  Execution  as  against 
the  husband  of  the  present  respondent 
was  sued  out  on  the  9th-  May  1870, 
and  on  the  13th  August  following  a 
list  of  certain  moveable  property 
belonging  to  him  was  filed  in  Court, 
but  when  the  order  for  attachment 
issued  none  of  those'  properties  could 
be  found,  and  a  return  was  made  to 
that  effect  on  the  24th  Aogast  1870^ 
On  that  same  day  an  application  was 
made  for  the  sale  of  certain  immovo* 
able  properties,  and  on  the  31st  August 

1870,  the  respondent  filed  a  petitioa 
applying  for  a  rehearing,  on  the  g^und 
that   her   husband     had  received   no 

notice  of  the  suit.    This   applioation 


was  refused  by  the  Munsif,  to  whonr 
it  was  presented  (Beng.  Act  Till 
of  1869  having  in  the  meantime 
come  into  force),  on  the  S5th  February 
1^71,  on  the  ground'  that  the  rehear- 
ing was  barred  by  the  institution  of 
an  appeal  and  special  appeal. 

This  was  clearly    wrong,  for  if    tho 

husband   of  the  respondent    really  had~ 

no  notice  of  the    suit,    he  oeuld  not  be 

concluded-  by    anything-    done    in   it. 

The  plaintiff  ought   to  have    tried  th» 

question  of  due  service  of  summons. 

Oh  appeal  to  the  judge  that  officer 
held  that  the  Munsif  had  no  juris- 
diction in  the  matter,  but  that  th» 
application  should'  be  madd  in  th» 
Revenue  Court. 

An    application   having  been  made- 
to  the  Deputy   Collector  on   the  I2tb 
September    1871,   was-  disallowed    on 
the   merits   OU'  the   4th  October   fol- 
lowing. 

On  the  17th  February  1872,  the 
order  now  appealed  against  was  made- 
by  the  Judge.  Tt  says. — "Let  tho' 
papers  be  returned  to  the  Colleotor 
for  disposal  with  veferenoe  to  the- 
preceding  remarks*.** 

The  first  ground  of  speoial  appeals 
is  thai)  the  Deputy  Collector  had  no 
jurisdiction  in  the  matter,  and  that 
the  Judge  was  wrong  in  sending  the 
case   to-  be-   tried   by  ^  the   Revenue 

Court. 

The  jurisdiction  of  the  Bevenno 
Co  nrt  is  now  at  aa  end,  and  it  has  very: 

recently  been  determined  in   Oodwunt 


(1)  10  B.  L.  R.,  App.,  22. 


(2)  W..  2U 
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Hncli  decree  haviDg  "been  passed  ex  parte,  fhe  application  to  set 
tlie  decree  aside  should  be  loaade  to  the  Court  to  which  it  has 
be  en  transferred^  or  to  the  Court  whicli  originally  made  it?'' 

In  referring  the  qtiei^tiim  tlie  foll(ywing  t)b8ervations  were 
made  l»y 

Jackson^  J.  (  Ainslis,  J.,  concurring)  : — ^It  appears  to  us  as 
Bt  present  advised  that  the  2nd  and  the  5th  sections  of  Beng, 
Act  III  of  1870  will  not  bear  the  meaning  that  has  been  put 
upon  them  in  the  case  of  In  re  Sreemutty  Juggodumba  Dosaee  (1) 
S.  5  says  :— "  Nothing  in  this  Act  shall  affect  applications, 
not  being  applications  in  suits,  nor  applications  for  execution 
o'f^  or  in  relation  to^  decrees  transferred  under  the  provisions 
aforesaid.^*  Now  the  application  made  in  this  tsase  was — whether 
ft  was  made  under  s.  119  of  Act  VllI  of  1859,  or  under  s.  68 
Act  X  of  the  same  year — an  application  to  set  aside  a  judgment* 
which  had  been  obtained  ex  parte.  It  appears  to  me  that  such 
an  application  is  most  strictly  and  entirely  an  application  in 
respect  of  a  decree  transferred  and  that  consequently  the  Act 
would  apply  j  and  as  the  Act  would  apply,  itis  the  Court  to  which 
the  decree  has  been  transferred  that  ought  to  deal  with  the 
a.pplication. 

Baboo  Baeh  Behari  Ghase,  for  the  appellant,   contended,  that 


1874 


1 


Kbishna 

KiSHOBS 
PoDDAB 
V. 
W0OME8H 

Ohu.sdcb 
Roy. 


"MahtoM^  ▼.  Biddhi  Chanci  Chow- 
dhry  (a),  {hat  all  proceedings  under  Act 
ni  of  1870  muBt  \)e  h^ard  and  disposed 
of  by  the  Civil  Courts,  and  that  the 
»rocedure  to  be  followed  is  that  of 
Act  VIII  of  1859.  Everything  that 
has  been  done  in  this  case  by  the 
Bevenne  Court,  and  the  order  of  the 
Jndge  remanding  the  case  to  the 
Revenue  Court,  must  be  set  aside  as 
altogether  without  jurisdiction. 

The  second  g^roand  of  appeal  is 
that  the  Judge  oagh  t  to  have  deter- 
mined whether*  the  application  for 
revival  could  be  entertained,  the 
said  application  having  been  made 
after  expiry  of  the    period  presented 


by  law.  If  the  state  of  the  case  put 
before  ns,  and  >vhioh  has  not  been 
contested,  is  correct^  it  would  appear 
that  the  first  process  for  the  enforce, 
ment  of  judgment  was  executed 
within  thirty  days    of    the    date   on 

which    the    application  for     rehearing 
was  filled. 

The  case  will  have  to  go  back  t^ 
the  Munsif,  in  order  that  he  may 
enqmre  and  detennine  whether  notice 
of  the  suit  was  actually  served  upon 
Ijie  husband  of  the  respondent.  If 
not,  she  will  be  entitled  to  a  rehearing. 

The  costs  of  this  appeal  will  follow 
the  result 


(a)  JbUe,  p.  216* 


(i;  10  B.  L,  B.,  App.,  22, 
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the  "balaDce  of  antliorities  was  ia  favor  of  the  appellant's  view. 
In  In  re  Sreemutty  Jugigodumha  Dossee  (1),  Norman,  J.,  appears 
to  have  <;on8id&red  that  the  decree  is  transferred  for  purposes  of 
•execntion  only  ^  but  in  that  case  one  woald  expect  to  find  a 
proviso,  such  as  is  contained  in  s.  288,  Act  YIII  of  1859,  that 
the  Coart  to  which  the  decree  is  transferred  should  not  have 
power  to  enquire  into  the  validity  of  the  decree. 


Baboo  Doorga  Mokun  Doss,  for  the  respondent,  admitted  that 
he  must  rest  his  case  on  the  judgments  in  In  re  Sreemutty  Juggo 
dumha  Dossee  (1)  and  in  In  re  Bamseonder  Bandopadhya  (2)* 
[Couch,  O.J- — This  was  an  application  in  relation  to  a  decree 
transferred  under  Act  III.  The  Act  is  to  affect  such  applica^ 
tions  ;  see  s.  $.  How  can  it  do  so  except  by  compelling  them 
to  be  made  in  the  Court  to  which  it  has  been  transferred?] 

Baboo  Bash  Behari  Gkose  was  not  called  on  to  reply. 
The  judgment  of  the  Full  Bench  was  delivered  by 

Couch,  C,J. — It  appears  to  me  that  the  Legislature  has 
used  words  wide  enough  to  include  a  case  of  this  kind,  doing 
what  might  reasonably  be  supposed  to  be  their  intention,  and 
providing  that,  when  a  decree  has  been  transferred  from  the  one 
Court  to  the  other,  any  application  afterwards,  whether  for  the 
execution  of  it,  or  to  set  it  aside,  should  be  made  to  the  Court 
to  which  it  had  been  transferred.  It  would  be  very  inconvenient 
if  one  kind  of  application  were  to  be  made  to  one  Court  and 
another  kind  to  another  Court. 

The  3rd  section,  after  providing  for  decrees  being  transferred 
says,  that^^  such  execution  and  proceedings  may  be  had  in  ree^pect 
of  such  decrees  as  if  the  same  were  decrees  of  the  Court  to 
which  they  shall  have  been  so  transferred."  I  do  not  under- 
stand these  words  as  meaning  that  the  proceedings  %re  to  be  only 
proceedings  in  execution,  but  generaly  proceedings  relating  to 
the  decree.     If  they  were  to  be  limited  to  proceedings  in  exo- 


(1)  10  B.  li.  R.,  App.,  22 


(2^  10  B.  L.  B.,  App.,  21. 
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cution,  the  words  should  have  been  ''  and  sncb  ezecution  and 
proceedings  thereon  in  respect  of  such  decrees."  The  word  s 
**  proceedings  in  respeot  of  such  decrees''  are  wide  enough  to 
inclade  an  application  to  set  aside  a  decree  as  having  been  made 
exparUt  and  there  being  ground  for  setting  it  aside. 

Then  in  the  5th  section  it  is  said  that  nothing  in  the  Act  is 
to  affieet  **  applications  not  being  applications  in  suits^  nor  appli* 
catiohs  for  execution  of^  or  in  relation  to^  decrees  transferred.'^ 
These  words  show  that  the  Legislature  *  considered  that  applica* 
tions  in  suits  would  be  affected  by  the  Act.  In  fact  all  appli- 
cations would  be  affected  by  it.  An  application  in  a  suit  where 
the  decree  has  been  transferred  to  set  it  aside  is  an  application 
in  the  suit.  It  is  also  an  application  ^*  in  respect  of"  the  decree* 
We  must  consider  that  those  words  were  intended  to  include 
something  more  than  proceedings  in  execution  of  the  decree. 
They  apptsar  to  have  been  inserted  in  order  to  give  the  Court  aa 

large  atk  authority  as  possible  where  decrees  had  been  transferred* 
It  is  to  my  mind  much  the  more  reasonable  construction,  that 
where  a  decree  has  been  transferred  to  a  Courts  Miy  application 
after  that  in  relation  to  it  should  be  made  to  the  Oonrt  to  which 
it  has  been  transferred.  I  think  our  answer  to  the  question 
should  be  to  that  effect. 

We  shall  reverse  the  decrees  of  both  the  lower  Courts* 
l^he  application  to  setaside  the  ex  parte  decree  will  be  trauif  erred 
to  the  Court  of  the  Subordinate  Judge  of  Backergunge.  The 
plaintiff  will  have  the  costs  of  this  appeal,  the  parties  will  Itear 
their  own  dosts  of  the  proceedings  in  the  lower  Courts,  and  the 
costs  of  the  suit  will  abide  the  result. 
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S^ore  Mr.  Juitiee  Phear  cmd  Mr,  Juitiee  Morrii. 

BSBABY  LALL  MOHUBWAB  (oite  o?  iu  Drnnmi^m)  v.  IIADHO 
LALL  SHIB  GYAWAL  (Phkuttm)  and  LUOKHO  DAYEE 

•(Dkfevdaut).* 

Dedaraiory  Deores-^SuUioiet  oiide  Ihed^ActVIII  of  18^,  8.  15— Cau<6 

of  Acium-^Beversioner. 

'  A  Hindu  died,  leaving  a  widow,  two  danghters  B  and  P,  and  a  grandflon 
15  B  li  ]R  79  '^  ^7  ^^  daughter  B.  The  widow  took  possession  of  the  estate  and 
exeonted  an  ilbranuima,  wherein,  after  reciting  that  she  was  in  possession 
*\  without  the  oo-parcenary  of  any  one,"  she  declared  that ''  B,  the  grandson 
of  me  the  declarant,  is  the  heir  of  my  late  husband  and  of  me  th^ 
declarant,"  and  that  all  the  property  was  **  the  right  of  B  as  aforesaid/* 
attd  continued : — "  During  the  life  of  me  the  declarant  I  am  in  possessioa 
without  the  co-shareship  of  any  one,  and  will  continue  to  be  so ;  after  my 
death  B  will  get  possession  of  the  whole  of  the  moveable  and  immoveable 
proper^ties  appertaining  to  the  estate  of  my  late  husband.  ISfo  one  else 
hfs  the  right  or  demand  to  the  same ;  therefore  these  words  have  been 
written  and  given  as  an  ihramama  that  it  may  be  of  use  when  occasion 
arises."  Under  the  ihrcumama  proceedings  were  completed  for  mutatien 
of  names  in  favor  of  B.  Subsequently  to  the  execution  of  the  ikramama 
F  gave  birth  to  the  plaintiff,  and  shortly  afterwards  died.  The  plaintiff. 
op,  attaining  his  majority,  and  during  the  life  of  the  widow  andB,  brought 
a  suit  against  B  to  have  the  ihrcurwinM  set  aside^  and  declared  void  as^ 
against  him,  and  for  a  declaration  of  his  right  to  a  moiety  of  the -estate  of 
his  grandfather  on  the  death  of  the  widow,  Held  that  he  had  no  cause  of 
action. 

One  Damoodur  Mahton  Gyawal  died  possessed  of  considerable 
property »  and  leaving  a  widow^  Luckho  Dayee^  two  daughters 
Raneee  Dayee  and  Phoola  Dayee,  and  a  f^randson  by  his  daughter 
Ranee  Dayee,  the  defendant  Beharee  Lall.  Subsequently  the 
other  daughter^  Phoola  Dayee  gave  birth  to  a  sou^  the  present 
plaintiff,  and  three  days  after  his  birth,  she,  Phoola  Dayee*, 
died. 

*  Regular  Apppeal,  No.  52  of  1873,  against  the  decision  of  the  Subordi- 
tate  Judge  of  Zilla  Gya,  dated  the  21st  December  1872. 


• 
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Between  the  date  of  the  death  of  Damoodar  Mahton  and  the       ^^^^ 
birth  of    the  plaioiifF,    Lackho  Dayee,  who    was    in  possession  Bkrart  Laii. 
of  the  estate   as  widow  of  Damoodur,   executed  an   ikrarnama         ^^ 
in  favor  of  the  defendant  Beharee   Lall,  wherbin,  after  reciting^^^]?*^^^^ 
that  she  had  two  daughters  by  her  late  husband  Oumoodut,  viz., 
Banee  Dayee  and    Phoola    Dayee^    and  that  her  husband   ,$va3 
dead  leaving  her  his  heiress^  and  that  she  was  in   possession  of  « 

bis  estate,  moveable  and  immoveable^  '^  without  the  co-parcenary 
of  any  one/'  she  continued  :— 

**  Whereas  Mnssamnt  Phoola  Dayee,  the  daughter  of  me,  the  declarant, 
has  no  son,  and  Mnssamnt  Banee  Dayee  has  her  son,  Beharee   Lall ' 
Hohnrwar,  living,  so  that  I,  the  declarant,   have  no  son  of  my  own,' 
iherefore  by  the  shastras,  the  said  Beharee  Latl  Mohurwar,  the  grand- 
son of  me,  the  declarant ,  is  the  heir  of  my  late  husband  and  oi  me;  thie 
declarant.    For  instance,  Beharee  Lall  aforesaid  does  all  the  work  of  the 
Oyawals  for  th^jairis  (pilgrims)  who  come  from  Tirhoot  and  other  parts 
of  the  ooontiy  appertaining  to  my  hnsband :  and  I,  the  declarant,  still 
in  order  to  comply  with  the  ikrar^  I  write  and  gwe  that  all  the  maitzas 
of  this  Zilla  and   Zilla  Tirhoot,   and  the  houses   and    household  goods 
cash  and  things,  jewellery,  precious  stones  and   utensils,   instruments* 
pilks,  wooBensv  slave  girls  and  the  slaves  and  jairii,  specially  ja<rt«: 
of  Maharaja  Boodra    Narayan  Bahadeor,  the  Bajah  of  Durbanga,  and 
of  the  Baboo's  relatives,   and  of  the  caste  of  the  said   Baja  and   others, 
property  of   my   late  hnsband   and  of  me,  the  declarant,    and    in  my 
possession  and  the   other  dues  to  and  demands  of  my  husband  and  n^er 
aVeaU  the  right  of  Beharee   Lall  Mohurwar  as  aforesaid*    During  the 
life  of  me,  the  declarant.  1  am  in   possessiou    without  the   co-shareship 
of  any  one,  and  .will   continue  to   be  so,   that    I  may   be  able  to  give 
charities*    After  my  death  Beharee  Lall  Mohurwar  will  get  possession 
of  the  whole  mauzas  of  this    Zilla  and  Zilla   Tirhoot,    and  of  all  the 
moveable  and  immoveable  properties,  and  dues  and  demands  appertainicg 
to  the  estate  of  my  late  husband.    No  one  else  has  the  right  or  demand 
to  the  same.    Therefore  these  few  words  have  been  written  aud  given 
aaant&ramama,  that  it  may  be  of  use  when  occasion  arises." 

It  was  alleged  on  behalf  of  the  plaintiff^  and  appeared  to  be 
proved  that,  under  this  ikrarnama,  certain  proceedings  for 
mntation  of  names  had  taken  place  in  favor  of  the  defendant 
Beharee  Lall. 

The  present  suit  was  brongkt  by  Madhoo   Lall  Sbir^ ,  after 
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ISfi       attainiog  his   majority,  io  have  the  {&ranuima    declared  Toid  as 

Bkb AST  Lul  ftg<^inst    him    and  to  have  it  cancelled.     He  also  prayed    £or  a 

HoHURWAB  decree  to    declare   his  right  by    inheritance  to    possession  of  a 

Madho  Lall  moiety  of  the  estate  of  the  late  Damoodor   Mahton  on  the  death 

Bhis  GvAWAL^f  Lnckho  Dayee,  and  to  protect  his  title  from   harm  caused  by 

the  e^stence  of  the  ikramama. 
The  defendant   Beharee    Lall    pleaded  ir^ter  alia  that    the 
*  plaintiff  had   no  such  interest   as  would  entitle  him  to  bring  th^ 

suit ;    and  that,    even  if  he  had,    neither  the    plaint  nor  the 
evidence  disclosed  any  canse  of  action. 

The  first  Court,  relying  on  the  case  of  JavUytUram  v.  Bai 
Jamna  (1),  held^  that  upon  his  mother's  death  the  plaintiff  sue* 
ceeded  her  as  heir-at-law  to  his  grandfather  Damoji^diur  Mahton, 
and  according  ly  gave  a  decision  in  his  favor  under  8»  l&  oi  Act 
VIII  of  1869. 
'  The  defe  ndant  Beharee  Lall  appealed  to  the  High  Court. 

Baboo  Kali  Mohuu  Bobs  and  Baodh  Sen  Biag  amd  Moonshee 
Mohamad  Fi««t{^  for  the  appellant. 

The  Advocate-Qeneralf  offg.  (Mr.  Paul)  (Mr.  C.  Gregory^ 
and  Baboos  Unnoda  Period  Banerjee^  Ohwider  Madhtib  Ohose^ 
and  AfMnash   Chunder  Banerjee  with  him)  for  the  respondents* 

Baboo  Kali  Mohun  Doss,  for  the  appellant^  contended  that 
the  plaintitff  had  no  cause  of  action.  A  contingent  right  is  no 
ground  for  an  action  under  s.  15  of  Act  YIII  of  1859 — Pranr 
putty  Kooer  v.  Lalla  Fuiteh  Bahadoor  Singh  (2).  In  order  to 
entitle  a  plaintiff  to  a  declaratory  decree,  he  must  show  that 
he  has  an  exisiting  right»  and  that  his  right  has  been  invaded  by 
the  defendant — Kenaram  OhtuJcei'buUy  v.  Dinonath  Pcmda  (3). 
The  pain  tiff  is  not  entitled  to  consequential  relief,  unless  he  can 
show  that  he  is  the  next  reversioner,  and  he  is  not  so — 
Bhaslar  Trimbah  Acharya  v.  Mahadev  Ramji  (4).  The  Jvdge^s 
construction  of  the  case  of  JamiyiUram  v.  Bai  Jamna  (1) 
is  entirely  wrong.  Though  some  portions  of  the  sha^siraa^ 
pronounce  the  daughter's  sous  to  be  equal  in  some  respects  to  the 
son's  son's  it  does  not  follow  that  they  are  equal  in  all  respectSi 

(1) «  Bom.  H.  0.  Rep.,  U.  (3)  9  W.  R.  325, 

(2)  2  Hay's  Kep.,  COS.  (i)  6  Bom.  H,  U.  Sep.,  0.  C,  15. 
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eapecmlly  in   legal  qualificatiDnB^jCaWawa  Nachiarv.  Dora'-       ^^^ 


singa  Tevar  (1).     It  wa%  there  beI4  that  daughtars'  song  took  bbhaetLall 
per  capita ;  whilst  the  .plaintiff  in   this  case   seeks  relief  per   ^<«^*^^ 
siwpea.     [Phbab,   J- — ^The    effect    of   that   decision  is    that  a  Kadbo  Lall 
flaoghter's  son  can  have   no  interest  jdnring  the  lifetime  of  the 
othpr  daughter,    The  Bombay  case  seems  to  take  a  wrong  view 
of  the  matter  J     The  plaintiff  cannot  ha^e  any  right  until  th» 
other  dangfater  is  dead^  nor  has  he  any  cause  of  aotion>  inasmoch 
as  he  has  only  a  contingent  interest,  and  it  does  not  appear  what 
interest  he  may  have  after  the  two  iDteTveDiDgKfe  estates,  viz^ 
of  the  widow  and  the  other  daughter,  have  ceased.    This    view 
appears  to  have  found  favor  with  their  Lordships  in  the  Privy 
Cwkucil-^Thakooram    Bahiha    v.    Mohttn     Lall     (2).    In    the 
case  of    Bani    Brohmomotfee  v.    Baja    Anund    Lalt    Bo^jf    {Z), 

{\)  6  Mad.  H.  O.  Bep.  810«  to   adopt,  and  took  some  atepo  towards 

(2)  U  Moore's  I.  A.,  886.  adopting  his  brother's  £;rand^n  Oper- 

as) Before  Mr,    Justice  Iforit&y  end    deo   LaB^  but   afterwards  qvarrelKog 
Jfn  Jtistiee  BircK  with    bis     brotber,.   adapted    another 

ehildy  the   son  of  his   dewaB,  Gnjendro 
The  17th  AprU  1873.  Lall.    Raja  Kand   LaJl    died,  learinc 

hint  snrriTing  his   wife,    the  defendant, 

HANI  BRORMOMOTEE  (DEFE^r-        Brobmom07ee^  and   his  adopted   son, 

DAKT)    V.  RAJA  ANUND  LALL  BOF    Gnjendro!    Gnjendro    has    since   also 

(PLAiVTirr).*  died,     and   the     defendant     Brohmo- 

moyee  has    thereupon  adopted  another 

Btclaraiory  M>ecree — Suit  to   set  asid^    son     Opendro    Ohnnder,     who     is    a 

Adoption— BevwBioner^  defendant  in  this  snit,   by  the  name  of 

Opendro   LallRoj.    Opendro   Chnnder 
Mr.     Woodrojfe    (with    him    Babeos    is  still    a  minor,  and   his   mother  has 
Bhow^ny  Churn   Ihtft^  Mohiny  Mahnn    asfinmed   to  act  as  his  guardian  in  this 
Royf  and   JToder  Nath  Sircar)  for  the    snit,   bat    whether    she    has   obtained 
app^Ila^t.  the  eerti^cate  necessary    for  that    pnr> 

The     Advoeate-Genert^t,    offg.    (Mr.    pose  nnder  Aot  XL  of  1858  does  not 
FavJ)    fyrlih  him   Babooe  Eem  Chun-    appear. 
der       BaTterjee      and      Bama     Chum 

Banerjee)  for  the  respondent.  The    present   suit  was  brought   by 

The     following     judf^ents     were    Anond    La^ll,   the    brother    of   Nnnd 

delirered: —  «  Lall,  originally  against   Brohmomoyee 

Mabkby,  J . — In  this  case  it  appears    al.one,  but   afterwards  the  minor    wss 

that  one   Raja  Nnnd  Lall,    having  no    added.    Anond   Lall    alleges    himself 

sons  of    his  own,  at   one  time  intended    to   bo   the   reversionary    heir   of    his 

*  Regnlar  Appeal,  No.  154  of  1872,  against  a  doQfee  of  the  Ja4gOiof  Zilla  Mid* 
naporei  dated  Uie  4th  April  1872, 
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^*^*       Markby,  J.,  intimated  that  a  suit    could  not  Ke  toaet  aside  an 
BiHABY  LiLL  actual  adoption  dariag  the  lifetime  of  the  widow  ;  a  factiari  no 

MoHOBWAft 
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Mapho  hALh  ^^f^^*^  Kund  Lall ;  that  the  adoption    plaintiff  die  bafor»  BmhinomqyM^  tba 

SsirGxawal  of  Opandio   Chundor   was  mada  with*    person     who  wiU  than     taka,  if     tha 

out  aathoriiy,  and  he  aab  to  have  thia    preeent  adoption    be  Toid»  will  be,  not 

adoption  declared  inTalid,  and  to  have    the  beir   af  the  plaintflT,^  bnt  tlie  htit 

his  revertionary  rtght    established  in    of  Gnfendro,  wboeverthat  may  be» 
the  property  cbseribed]  ii^tiM  sohadole*       Tke    first  qaestioo,     tharefara,  1% 
Sabseqnently   ha    pat   in   a  petition    whether  the  psesomptiva  next   taken 
stating  that   he  only  desired  to  hare    after  a  Hinda  widow  can  ana  to  set 
the  adoption   set  aside  and  his  rever^    aside  her  invalid  adoption* 
sibnsry    right   declared,  bnt   did    not       That    the  presamptive    next     taken 
wish  any  inquiry  as   to  what  tha  pro>    may  &a%  to  lastrain  the    widow  fronr 
party  was  to  which  that  right  attaofaed.    oomiaitting  waste  may  ba  oonaideaed 
It  is  admitted    that^  in  the  preaent    to  hare  been  reopgaiaed  by  this  Court, 
state  of  this  family,  if  the   adoption  be    It  may  also  be  that  should  the  widow 
got  rid  of,  the  present  right  of  posses-    ezoeed    her  powers  of   alienation,    a 
aioB  is  in  Brohmomoyee  as  heiress  of    snit  may    be  brought  to  declare   tha 
her  son   Gujendro  Lall,  in  whom  the    alienation   void,  exoept  as  against  the 
property   had   Tested  absolutely  ;  and    widow  herself.     I  think  the  expressibn 
that,   after   her  death,   the  plaintiff    attributed    to    ma    in   the     case    of 
Anund  Lall,  if   then  alive^  would  taice    Kamikhaprcaad  Boy   t.  Srtmstt  JTo^* 
the  property.    But  the  estete   is  now    damba   Dan  (a)    is   rather  too  strong 
wholly  vested,     either      m     Brohm-    that  the  law  is  so  '^ttled/*    For,,  as 
moyea     or      in     Qpendro    Ghnnder,     I  thera  point  oot»  there  are  opinions 
aooordingas  the  adoption   iaor  is  not    directly  the  other    way;  and  I    find 
invalid :  and  if  the  adoption  be  invalid,,    that  in  another  case,  to  which  1  do  not 
the  plaintiff's  right  of  soooession  is  still    there  refer     whilst     there  are     soma 
C!Onting^nl   upon  his    surviving    Broh-    expressions     which  favor     the   main- 
momoyee*  tenance  of  the  suit,  there  are  certainly 

That  the  pTatntiff  cannot  maintam  other  expressions  which  lead  to  the 
this  suit,  so  far  as  it  seeks  to  have  opposite  conclusion  ;.  see  the  case  of 
what  he  calls  his  reversionary  right  Nobin  Chundir  Chucierbutty  v.  Quru 
declared,  is  clear.  If  he  means  by  that  Vvrsad  Don  (5). 
to  have  it  declared  that  he  is  the  per-  But  even  supposing  it  to  be  the 
son  who  would  take  at  this  moment,  law  that  a  presumptive  next  taker 
if  both  Opendro  Ghnnder  and  the  after  a  Hindu  widow  niay  sue  in  the 
widow  were  out  of  the  way,  nobody  widow's  lifetima,  not  only  to  prevent 
dTspntes  it.  If  what  he  means  is  to  waste  by  her,  bnt  also  to  declare  her 
have  it  declared  that  he  is  the  person  alienations  vofd  exoept  aa  against 
who  will  nltiraately  teke  the  property  herself,  still  it  does  not*  follow  as  a 
after  the  death  of  the  widow,  no  such  necessary  inference  that  he  may  sua 
declaration  can  be  made ;  for  that  to  declare  her  adoption  invalids  By 
cannot  yet   be  known  ;  and  should  the    alienation    the  possession  and  eontrol 

(a)  5  B.  L.U  508  ;  see  p.  619  {bf  B.  L.  B.»  Snp.  YoLilOOS. 
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Boife  will  lie  to  Bet    aside   a  mere  nonioatioB,   as  is  tlie  case  in       ^874 
the  present  suit*     In  cases  of  contingent  riglits>  a  declaratory  Bihart  Lau 

IfOBUBWAR 

cf  the  pvopeHij  pMB  sfe    onee  oat  •!   C^rtlukl  xiottkoBforand  any  decided  j^^^*^^ 

Ite  kande  of  ibe  widow  to  «  itranger.    OfiniOD  aa  to   the  riglit  of  the   proir*  ggiB  Gtawai*. 

TIm   leaolt  of  adoptiea  may   be  im    ■umptive    nenb    taker   to    a    decree 

aeme  oaaea  to  take  the  poeaeeuon  aad    aimply  dedaring  the  adoption  invalid. 

ooatrol   of  the  property  <Mit   of  the     •  BtoD)  therefore,-  if  upon   tiie   evi» 

kande  of  the  widow,  and  pat  it  into  the    denoe  the  caae  were  clear  for  declaring 

hands  of  anotiier  person*    Ai  preeent,    the  adoption  invalid,  I  ahonld  desire 

ho wecfer,  this  has  not  happened  in  the    f  nrther  oonsid^atkin  belare  holding 

caae  before  ns.    The  -  widow,  as  guar*    that    the  svit  wonld  lie.    The  pointy 

dian   of   her  infant  adapted  son,  re*    howoTer,  was  not  folly  argaed,   and 

mains  in  possession  as  before.    The    being  one  of   very  ooasiderablo  diifi- 

caae  which  we  have  been  referred  to   culty  and  importance,  I  do   not  wish 

as   that  in  which  this  question  waa    to   be   considered   as  having  now  ex* 

settled    is    that    of    3rqjo    Kish^^e    pressed  any  opinion  npon  it.    I  merely 

Dassee  v.  Srceaatk  JBow  (a).    But  [  de    refer  to  the  state  of  the  law  as  one  of 

not  think  that  the   observations  of  Six    the  grounds   lor   the    eonclnsion    at 

Barnes  Peacock  and  Sir  Gharlee  Uob>  which  I  nltimately  arrive, 

house  in  that  case   amount   to  more  i)ne  thing   seems    quite   dear   that 

than  au    expression  of    inclination  of  it .  is   wboUy  disoretionaiy  to  make,  or 

an  opinion.    I  do  not  think  it  is  likely  to  decline  to  make,  the   desired   deda* 

that    the  question,  whether  this  suit  ration.    The   Privy  Council  say  in  the 

can   be    maintained,    can    be    settled  case  of  Snenmrain  MitUr  v.   SreemuUg 

without  determining  another  J  question  Kiahmh  Boondery     i>a«MS  .*--^"  It     is 

referred  to  in  that  same  case,  namdy*  not  a  matter  of  absdnte  right  to  obtain 

whether  a  decision   in   it   would  be  a  declaratory  decree*  It  is  discretionary 

binding  on  the  next  taker  after  the  with  the  Court  to  avant  it  or  not ;  and 

deatb    of    the   widow,  whoever   that  in  every  case  the  Court  must    exerdse 

next  taker  might  be;  or. as  Sir  Barnes  a  sound  judgment  as  to  whether  it  is 

Peacock  puts  it^  **  whether  the  decree  reasonable  or  not,  under  all    the    oir« 

would  be  binding   upon  •  the   persons  onmstances   of   the   oase,  to  grant  the 

who  might  eventually    suooeed  upon  relief  prayed  for."    I  think  there  is    a 

the  death,  of  the  widow   in  the  same  misprint  here.    The  context   requires 

manner  as  a  deoree  against  the  widow  that  the    last  words  d  the  sentence 

respecting  the  rights  of  her  husband  should  be  the  **  dedaration  "  not  the 

in  an  estate  is  binding  upon  the  rever*  "  relief  "    prayed  for.    The  judgment 

sionary  heirs."  .  But  that  question  has  then  proceeds  ; — **  There  Is   so   much 

never  yet  been  finally  determined.    On  more   danger    in    India  than  here  of 

the  other  hand,  I  think,  it  is  impossible  harassing  and  vaxations  litigation  s  that 

to  read  the  observations  of  the  Privy  the  Courts  in  India  ought  to    be   most 

Council   in  the   case    of «  Sre#fiarai»  careful  that  mere  declaxatoty  suits  be« 

Mitter   v,  Brtenwtty  Kishm  Boondery  not  oonverted  into  a   new  and  mis- 

J)aM0s  (6))  without  seeing  that  that  ohievons  source  of  litigation"  (o). 

(a)  9  W.  B.,  463.       (h)llB.L,ti.^l7h  .    {c)  nB.L.K,ldO. 
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f s74       decree  oannob  be  given  until  the  life  estate  has  eea8ed--^l}a2^0() 
BraAET  liAu,  ^P^^  Nundiin  Bershad  Bmg  v  Uuasumni  Nwido  Kcoer  (1;, 

V*              Now  luTiag  regard   to   the     only  liu  prii&eip«l  relAfloiit»    B«t  #i   kttoW 

ICoi>hoLall  gy^Qci  npoA  waioh  the  tight  to  ibmb-  ihAfe   bo  kad  qnarrolled  with  faii  neir* 

'  tain  a  bbU  of  ^ia  kind  haa  ever  been  eat  reUtiesai  and  I  think  tba  avidenoa 

plaoed*— I  mean  the   dai^^  that  eri^  ahowa    that     neither    the     plaiiitfffi 

denco  might  be  kMt— it  eeeaia  to  me  nor  Sooreopdaralft,    visited   the   Raja 

that  we  eagfat  not  to  nmke  a  deolara*  during    his   htat  IliiMM.    Merei^)  thi^ 

*            tion  nnleaa  we  aee  at  least  aome  clear  act   wkick    the    M|a   wai   abont  to 

gron&d  to  go   upon.    If  the  rights  of  perform   was   in    direct  o^tM^sitaoii  to 

the  parties  mnst  altimatoly  be  eettted  the   wishes   and  intoretfta  ofhisowti 

mpon  eTidenoe  whieh  is  nnsatislaotoryi  relaiions,    and    none  of     his  rdationa 

that  may  be  as  well  done  alter  Broh-  appear   to   hare  witnessed  a  deed  of 

Bomoyee's   death   aa   now,    when   a  gift  executed  in  the    same    year>    and 

decision  oan  be  given  which  will  be  Which  is  admitted  to'  be  gennine. 

undoubtedly    final;    whereas    it     is  The  District  Judge  thinks  thU   deed 

doabtfml   whether  a  deoision  given  by  of  gfft»  which  the  defendauts  relied  on 

OS  would    effectually   determine   any  rather   tells   against   theurcaae.    The 

question  whatever.  deed  of  gift    says    (a<^oording  to   our 

Now  lei  us  see    the    grounds    upon  translation)  :— "  I  have   adopted    (not 

which  we  are  asked  to  declare  this  <^you  have  adopted"  aa   in  my  copy 

adoption  invalid.    The  parol    evidence  of  the  Judge's   decision)   a  son   with 

in  support  of  the  deed  id   direct   upon  your   consent.     Should  if  be  oeoessary 

the  point,  being  that  of  the  witnesses  in  future  to  adopt  a  son,  I  will  ezecuto 

Who  say  tbey  were  present  at  the  eze-  an    anumati    paira    to    that    effect 

eution.    That  against  the  deed  is   also  hereafter-"^    The  District  Judge  think^ 

direct,  aK  regards  the  evidence  of  the  that    indicates    an   intention   only  to 

witness    Brojoy    Mirto.    As     to   the  execute    an   anunutH  patra    in    case 

others,  it  is  only  indirect.    Probably  Gujendro  Lall  died  in  the    l^ja'a   life* 

^e  vritoesses  on  both  sides  are  strong  time.    But  I  should  have  thought    that 

partizans;  in   that  case   the   Raj  a  would  adopt 

No    doubt    we    oughc   to    attach  another   son   himself,   and    that   the 

great  value  to  the  opinion  <^  the  Dis-  pewer  to  adopt  would  be  given  to    the 

tiiet  Judge  upon   the  evidence  which  widow  to  meet  any   coutiiigendy    that 

waa  given  in  his   presence  c   and    no  might  arise  after  the  Raja's  death, 

doubt  his  opinion  is  in'  favor  of  the  The  Districlt  Judge  points  out    ihab 

pUuntiff.    But  he  does  not   say  any-  there   is   a  clause   in  the  deed  which 

thing  very  decisive  upon  this,  and  I  directs  that  it   should    be   registered, 

think  he  bases  his  opinion  rather  upon  and  that  notice  should  be  given  to  the 

some  external  considavations  which  I  Ckrarto,  but  that  non>re^istratioh  is  not 

will  review.  to  alfoct   ita  validity.  4  It   does   not 

In  the  first  place  he  says  that  the  appear   to   me  that  thid  very  strongly 

witnesses   are  not  of   the   class   one  indicates  that  the  document  is'  a   for« 

would    expect    th*    Raja    to     have  gety.    Thie  at  least   is   oeriaih,  that 
summoned   on  such    aa  occasion,  ^nd 

that  he  woald  vaihar  have  called  ia  (1)1  If.  R.,  219« 


I  • 
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Tbe  Advocate- Oetural,  for  the   re^poDdeQiSt  contended    that       ^^7^ 

the  plaintiff  was  entitled  to  a  deoree  declaratory  of  bia  right  as  buabt^Lu.!. 

UonvKwift 

there  wM   never  any   attempt   or   in-  It    alao    giree    to    his     widow   an  v. 

teatiea    to  oonoeal  the  doonnenl^  lor  abiolate   power   to  divpoeo   of    some  oLt^n^  r!|^![]^ 

it  WM  innodiioed    wiiiiin   a   few   dajs  portion   of   the    property   which    he 

after  tlieBaja'a  death.  had   preyiondy  given    to  her  ;    and 

The     DiBtriot     Jndge     also   makea  npon    the  qneetion    of   gaardianship. 

a   oomparieon  between  the  eignatnree  the    deed     under   e.   7    ef  Act   XL  ^ 

io  thia  deed  and  thoee  to  the  deed   of  of  iSee  wonld  be  oonclnBive. 
gilt»    wfaieh  he-  fonnd   to  be  geniiine.       Now,  ever  linoe   the  death  of   the 

It  iv  a  oompitrieon   whioh  1   ahould  Raja,  there  haa  been  a   deH»erate   liti' 

hardJy    venture   to   make,  bnt  I  agree  gation   going    on  between  the  widow 

with,  the  Diatriot  Jndge   in   thinking  and  the   present    plaintiif,   at  every 

that  it  is  an  nneafe  gnide;  and  eepe^  etage  of  whioh  this  doooment  has  been 

cially  ae,   when  only   two   signatoves  pcodiMed.    The  .    main     snbjecia.    of 

have  been  uqmparedi    It  is  not  at  all  dispute  in  this  litifi;atton  have  been  the 

likely,  that   sneh   persons   as  are  in-  validity  of   the  adoption  of    Gn]endro 

terested   in   this  case  wonld,  in  oom«  Lall,  against  'whom    were  set  np  the 

mitting  a  forgery,  produce  signatures  rival  daims  of  XTpeadro  Lall,  and  the 

which  at  a  glance  oonld  be  detected  as  right   to   the  intermediate. 'custody    of 

false.  the  property.    Upon  both  these  qnes- 

Moreover,  the  District  Judge'  hard-*  tions,  this  document  would   have   an 

ly   gives  sufficient  weight  to  the  delay  important  bearing.    It  is  certainly  to 

which  halt  taken  place.    He  says  that  my  mind   a    circumstance   whioh  re« 

this    deed   is   prinoirally   a    deed    of  quires  explanation,  that  although  this 

guardianship   for     the     boy.    I     am  docnment  has  been  produced  and  filed 

inclined  to  thinkit  is  a  great  deal  more,  on  three  several  occasions,  and  on  one 

I  am  inclined  to  think  that  it  is  a  will  occasion   at  any   rate,   if   not  in  all« 
in   Gnjendro   Lall's  favor.     The  Baja    formally   proved,   its  genuineness  haa 
says    (according   to    the  Hindu  form    not  been  hitherto  challenged. 
addressing    his    wife)  s — <*  Deducting       I  dojiot  think  it  necessary    to    say 

whai>  I  formerly  made  a  gift  of  toypa,  I  more  to  ahow .  how  very  little  estemal 

appoaat  you  executrix   and  manager  circumstances    at    present    seem     to 

under  this  deed  in  respect  of  the  re-  strengthen  the  case  of  the  piaintifP. 
maining   aemindaris,  talooks   and   all       Under   all    these   oircnmstanoes,     I 

the    rights   appertaining  thexeto,r  the  think.the  safest  course  to  pursue  is  to 

mdUkaTM,  &0;  leaving  as  heir  my  own  refuse  to  make   the  dedaraticm    which 

adopted  son  Jogendro  Lall  Roy,  sZiss  the  plamtiff  asks  for,  namely,  that  the 

Gujeiidro  Lall  Roy,  whom  I  have  been  adoption  is  inraHd.    Upon    the  con- 

maintaining."    This    would    seem    to  stmction    of   the    deed  I   express  no 

amount  to   a  devise;    see  the  judg^  opinion. 

ment  of   Sir    Barnes    Peacock    and       Of  course,  however   useful    this   in. 

Pundit,  J.,  in  the  case  ef  Mownnotho-  quiry  my   be   on  any  future  occasion 

nauih    JDeff    v.  Ononthnauth  D$y  (a),  (and  I  think  even  in  the   result  which 

(a)2lJ.,N.  S.,34. 

-  32 
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^^* ^  against  Beharee  Lall.     In  Booke  v.  Lord  Kendngion  (l),'it   was 

BBflARrLitL  held  tliafe  plaintiff  might  hav©  a  declaraticm  of  his   ripfht,  tbongh 

^  .        he  did  uot  prfy  (or  any  consequential  relief;  and  the  same  was 

SmbGyawal  ^^^  ^^  Eenaram  ChuckerbuUy  v.Dinonath  KifAiol^x.  (2). .  U^Kter. 

'  s.  15^  Aot  YIII  of  1859,  the  petitioner  is  entiiiled  to  a  declara* 

tfon  in  the  nature  of  an  injunction  without  any  expread^c^bse* 

quential  relief  being  granted.     The  plaintiff  has  a  substantial 

rjght^  and  his  cause  of  action  accrued  either  on  the  execution  of 

the  ikramamw,  or  when  .proceedings  ware  first  taken  under  it 

for  mutation   of  names^  or  when   the  mutation  of  names  was 

\  >  I  •        . 

actually  completed  by  which   a  proprietary  title  was  pabsed  to 

the  principal  defendant  Beharee  Lall.  A  reversioner  can  bring 
a  suit^  daring  the  lifetime 'of  tbealieBor^  jto  declave  4hat -a 
conveyance 'is  not  binding  npon  him  beyond  the  lifetime  'of  tba 
donor  :  a  deed  of  conveyance  by  a  widow  is  a  sufficient   invasion 

of  a  reversioner's  rights  to  warrant  his  suing  for  a  declaratory 
decree— sS^tDaAratn  Eojf  v.  Mghammed  8kaiifM!ulHoda{'i). 

Baboo  Kali  Mokun  Doss^  in  reply. 

>  •  <  •  •   ■ 

The  judgment  of  the  Goiirt  w^a3  delivered  by 

'Phbar,  J.  (who,  aftetr  shortly  8b»fting  the  facts,  ocmtinuod)  :— 
'Beharee  Lall  is  Evidently  the  real  defendant  in  this  suit.  And 
he  sets  up  more  than  one  Hiatter  ot  defence  ;  amongst   other 

"^..  .'.111  -J  ,  ^9  i    I 

things «he  says-  that  the  suit  ia  barred  by  limitation*,;  ajiao  that  t^ie 
plaintiff  has  no  title  te  bri'^g  the  suit ;  andi  thirdly^  tbateven..  if 

he  has,  neither  the  plaint  nor  the  -evidence  given    at  the  trial 
discloses  any  cause  of  actipu. 

The  question  of  limitation  is  not  very  simple.    And  in  the. 

we  have  oome  to,  it  joia^  be  ;  of.  use)»  ..learned   pollGAgae   in    thii^king     tbafc, 

the   decision   iteelf   is  nofc  in  any  way     under, jthe  circamstanoes  of  this  case, 

'oonolasive.  w^  should  refase  to  gran^   the   deolara« 

I  think  that  the  decree  of  the  Court    toi;y  decree  prayed  for. 
below  shonlfll  be  seb    aside,  .  and    that 
the  soft  should  be  dismissed  with  costs 

in  both  Courts.  (1)'  2  Kay  &  Johnson,  753. 

(2)  9  W.  R.,  326. 

BiBCff,     J.—^I     concur     with    my        (3)  3  B.  L.  F.,  A.  C,  196. 
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view  which  wo  have  taken  of  the  case,  it  i&  not  xveoessary  that      ^^'^ 

we  ahoald  in  terms  decide  it.  Bbhabt  Laix 

We  are  of  opiniea  tihiA  the  plaintiff  has.  no  cause  of  action      ^  ^. 
uponthe  facts  which  her  adduces  in  support  of  his  suit.     Without  ^*^5w>  I/kll 
Iqr  the  mooiept  determiuiug  any  issue  as  to  his  right  to  sue  for  a 

decree  protective,  of  the  inheritance,  and  assuming  that  notwith- 
standing the  existence  of  an  intermediate  heir,  so  to  speak,  in 
the  person  of  Ranee  Dayee^  one  of  the  daughters-  of  Damoodur 
Mahton  (a  person  who,,  unless  she  dies  before  her  mother,  must 
sacceed  to*  the  properij  before  the  plaintiff  can  do  so),  we  think 

that  the  exdeatian  of  tha  ikramama  does*  not  copstituta  suck  a 
dealing  with  the  property. aa  to  a&rd.a  cause  upon.wiiich*  a 
parson  in :  the'  situation  of  a  so-called  ultimate  reversipner.  is 
entitled  to  bring  a  suit  pending  the  life  of  the  person  who  is 
stghtfuUy  enLoying  the  inheritance. 

It  is  remackablot  that  the  plaintiff  does  .not  in  his  plaint  set-out 
the- terms  qi  the  ^ftramama.;.  he  h^s,  however,,  filed  A,cop^o£ 
it  taken  from  the  Kegistry.  Office.     The   defendant.at  first  filed 
an  alleged  or iginal  tX^romama,  |3nrporting.  to  bear* on  thejacd 
of  it  the  Registrar's  stamp  ;  and  in.  addition,  to  this  be  after- 
wards   fijed  another    copy    taken    from   the.  Registry   Office. 
It  is,  admitted  tiiat  the  copy  filed    by  the  plaintiff,  whieh  is  not 
now  upon  the  record,  corresponds  in  terms  with  the  copy  which  is 
filed  l^y  the  defendant  from  the  Registry  Office.     There   is  at  the 
same  time,  no  doubt,  a  very  material  difference  between  the  terms 
o£  the  allegecb  original  document,  first  put  in  by    the   defendant^ 
bearing  the  seal  of  the  Registrar,  and  the  copy-document  which 
ciune  from. the  Registry  Offi*e.     Bat^  for  the   purposes    of  this 
suit,  having  regard  to  the  fact  that  the  plaintiff  did  not^  fis  I. have 
already  remark|,d,  set  out  the  terms  of  the  document  inJiis  plaint, 
and,  that  he  filed,  ashis  evidence  of  what  the  document   was,  a 
c»py  fron^,the. Registry  Office,,  we  think  we  must  take  that  copy 
to  represent  the  document  which   the  plaintiff  complains  pf,  and 
which  he  asks. this.  Court  to  sot  aside  or  declare  inope'rative- 
agikinst  his  ultims^te  injberests* 

(The  learned. :J"udgd  read  the  ikrarmma  and,  continued),:— 
This,  is  the  whole  of  .the  document,  and,  it  seems  to  us 
plipn.tkat  it  does  not  deal  immediately  with  the  property  at 
jail.    Ktwtrlj,  the  whole'  of  ijt   consist?  of  certain  statement^. 
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^^^^       of  facts,  which  we  understand  were    the   jEK^tnal  facts  of    the 

Bbhabt  Lall  case  at  the  time  when  the    ikramama   wis    execated.    There 

o  uRWAB  ^^    ^^  doubt   that,  at  that  time,   Beharee  Lall  was  the    heir 

tow"QTAV2!  ^  ^e^®»«oi^  expectant  on  the  deaths  of  the  ladies  to  Damoodur 
Mahton,  if  one  can  rijfhtly  describe  a  person  as  heir  Irho  has 
such  a  contingent  interest  as  Beharee  Lall  then  had.    The  docu- 
^  ment    only  stated  that   which    was  at   the  time  quite  beyond 

contest,  namely,  that  Beharee  Lall  was  then  the  so-called 
ultimate  reversionary  heir  of  Damoodur  Mahton.  The  last 
statement  that^  '^  after  my  death,  Beharee  Lall  Mohurwar  wilt 
get  possession  Of  the  whole  mauisas  of  this  Zilla  and  Zilla  Tirhoot» 
and  of  all  the  moveable  and  immoveable  properties,  and  doea  and 
demands  appertaining  to  the  estate  of  my  late  husband,"  is  per- 
haps capable  o¥  being  considered  as  an  attempt  to  mtke  a 
disposition  of  the  property  on  the  part  of  the  lady.  If  it  is  a 
mere  statement  that  he  wil)  us  heir  at  that  time  get  possession, 
of  course  it  is  entirely  unimportant.  But  if  the  passage  means 
that  because  he  is  the  ultimate  reversionary  heir  to  m^  husband, 
therefore  I  give  him  this  property  at  my  death  which,  without 
^7  g^'^g  it,  would  go  to  ray  surviving  daughter,  then  no  doubt 
the  document  would  become  an  instrument  professing  to  deal 
with  the  property.  But  even  if  we  take  it  in  this  light,  and  if 
we  suppose  that  the  plaintiff  has  his  contingent  interest,  namely, 
the  expectant  right  to  succeed  to  the  property  at  the  death  of 
Luckho  Dayee,  provided  Ranee  Dayee  should  die  before  Lubkho 
Dayee,  then  it  is  clear  that  the  mischief,  if  there  be  any,  which 
this  document  is  calculated  to  do  to  the  right  of  the  plaintiff,  is 
of  such  a  character  as  will  not  be  affected  either  for  better  or 
worse  by  lapse  of  time. 

The  learned  Advocate-General  placed  th»  right  of  the 
plaintiff  to  succeed  on  the  general  ground  furnished  by  the 
.  pnnciple  of  equity,  that  any  person  having  rights  in  property^ 
whether  present  or  contingent,  is  entitled  to  come  into  a  Court 
of  Equity  to  complain  of  any  attempt,  which  may  be  made  by 
persons  having  no  authority  to  do  so,to  deal  with  the  property  in 
a  mode  which  may  ultimately  harm  him  in  the  matter  of  his  title. 
But  the  learned  Advocate«Qeneral  omitted  to  state  that  this  prin^ 
oiple  of  equity  is  only  aoted  upon  when  the  mere  lapse  of  time  is  of 

uifii  Ukeljf  to  mdw  ftho  plaiatiilj  wh«a  his  rights  begomo  TDite^ 
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la8»  abid  to  meet  ibe  difficttUy,  And  io  clear  away  khe  cloud  whicb       ^^"* 
ibis  deidingwitb' the  property  may  throw  over  his  title,  tbap  heis  Bbkabt  i^bt 
^bA  the  pfesenl  time.  For  inetftBoe^  is  the  ordinaryoase  witb  which    ^^"^^^*^ 
wo  are  famthar  bore,  suppo  so  an  alienatioa  is  made  by  a  widow  ^^^^  ^^ 
whl^h  ppofeeeee  to  be^made  for  aporpoae  sach  as  would  authoi)- 
iBeher  to  lAieoate  the    property.    The  evidei&ce  beariBg  on  the 
qaeetkni,  whether  that  pai:*p08e  is  or  is  not  the    true  purpose  at 
tbe  time  ot  tiM  l^litinsation,  is  likely  to  die  away,  or  become  less  * 

aeoeasiUie  by  mere  lapse  of  time.    Therefore  a  Goiirtf  of  Equity 
permits  a  person  who  has  an  interest  in  the  inheritance^  and  is  ' 
eatitted  to  defend  and  proteot  it,  to  eeme  forward,   merely  upon 
the  -prospect  of  tlie  fature  mischief,  to  ask  that  the  legality  or 
illegaKty  of  the' threatening  act  be  decided  at  a  time  when  all 
the  necessary  materials  are  at  hand  and  can  be  availed   of  by 
boih  parties.    Bat  hare  in  the. case  which  is  now  before  ns,   if 
ibis  document  will  bear  the  construction  which  I  have's ust  ^^'^ 
stated,  namely,  that  the  lady  professes  thereby  to  devise  or  to 
gire  away  this  property   on  •  her  death  to  Behareo  Latl,  then  it 
^will  be  jnst-as  easy — when  the  time  comes  on  ber  death,  fpr 
Behareo  Lai)  to  make  nee  of  this  document — it  wilt  be  just  as 
easy  for  the  plaintiff^  or  any  one  interested,  as  he  is  now  intereated, 
in-  the  iahevilance,  to  establish  the  invalidity  of  that  disposition, 
aa  it  is  at  the  present  time.     It  does  not  depend  upon  evidence 
or    materials   of  .  any  sort,  the  force  of  which  k  likely  to  be 
-weakened  or  deteriorated  by  lapse  of  time. 

Ka  doubt  the    learned   Advocate*G  eneral  did  yay   that   the 

eeaanoe  of  the  complaint  was  that  Lutkho  Dayee  herself  denied 

the  instrument ;  that  is^  she  said  that,  although  she  had  executed 

it,  ahe  had  been  deceived  into  doing  so,    and  she   never   had 

intended  it  to  be  what  it  now  turns  out  to  be.    If  that  be  so, 

of  course  she  would  have  a  right  to  come  forward  herself  at 

any  time  to  complain  of  it.     Bat  this  is  not  her  aait.    This  is  a 

suit  bronght  by  the  plaintiff  in  the   character  of  an   ultimate 

reveraioner  to  have  this  issue^  which    this  lady  herself    might 

raise,  tried.    Now  it  seems  to  us  that  it  is  not  a  material  fact,  so 

far  as  concerns  the  pWntifPs  fature  interest,  that  Luckho  Dayee 

executed  this  instrument  involuntarily,  because  the  instrument 

itself  does  not  profess  to  pass  an  immediate  interest.    At  the 

moat  it  pretcnda  to  give  a  remainder  to  Beharee  Lall;  or  rather 
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^^^       tfl  gi^e  the  pwpflifty  to  B»hat^e  Lall  on  the  ooclirr«n(^bf  liaokfa^ 


Bmabt  Lall  Dnje^'s  deafth.  If  i^  had  in  terms  preteofleck  to-  pass  tha  immed fate 
oBOftwira   j^(^^^3^  1^1^  BehaveeLall,  tUe  aata  migbthava  bean  dsSaraat ;  toBt 

MAbHo  Mm.  according  iSo  the  appareot  facts*  tbe  paraooa  vsImi  ware*  interaaiacl 
^^^  in  the  niatiter  o£  ttMs  ikrarnwivi    were  all  thsf  persons  wlioi-waye 
at  that  uin^entitlod  to  the  property  in  ]}ossa9sion   ai^d  in  r^^ei:- 
sioQ,  Lnckho  Daj^eaezecotedithe  dooamaoti.we  will  say* .in  |A\or 
•  of  Beharee^  Lall  who  was  atk  that  time  tbe^naavetir  pirson/  anIitM 

to  accept    the  uHimaterev  -rsioa    iipo)i  the  •  death  of-  tbe  4JMqMe 
Ufijdd  holders*    lAqd  both  of  Lookho    D^jwfa  daiightera».  i^ao^ 
JDayee  and.Phobla  Dayee^  Assented  to  the  traaaa^rtion.  Aocovdiog 
to  some  cases,  in  this.  Court  on*  each   a  atate  of  facts,.  i.s«,  if  .the 
person  ^n titled  to  t^e  immediate  possession  oELaokbo.Dayeabad 
with   .the  consent  of  her  daughters,  released  thepvoparty  ant) 
given  it  dver  .to  the  hands  of    Baharee  Lall»  the   parson  than 
antitled  to.aocept  tha^ ultimate    reversion^ the   gift  ov  rala^iie 
would  be  held  good   ultimately   against  any  other  person  who 
migkt  eventually*  at  the  time  of  the  surviving  lady's  death, 
provii  to  be  existing- heir  of  Damoodur  JdahtoBj  and-  in  sock,  a 
case  .the  present  plaintifE  would  probably  be-aixtitlod  to  complain 
thaithe  document  waafraodalently  got  up,    or  was  not  the  raal 
oonveyanoo-of  Mussamnt  Luokht>  Dayee.    Bat  this  is  noti  tha 
character  of  tiie  document,  aa  L  have  more  tbaoioace  stated)  ;^i|t 
passes' nothing  at  the  present  time  :  the  widow  twice  oirer  in 
the  course  of  it  asserts  that  she -has  the  entire  enjoyment  af 'the 
right  oi-  the  property  without  corparceuersbip  whatever  during 

her '  lifetime.  And  it  theretbrO'  at  the.  most  amounts  to  a 
future  disposition  of  the  property^  which  caanpt  depend  for  its 
validity  upon  the  question  whether  LjiH^kho  DayjaO;  affected  it 
voluntarily  and- intentionally  or  ^ot. 

On.thie  wholewe  araof  opinion  that,  this  document  does  no^ 
.constitute  a  cause-  of  aotioa  upon  which  the  person  enltit}ad  to 
pvotacb  tha.iiiheritafioe'  ca&.  have*  any  right  .to  hvmgn^  anit. 
And  fon  that  reaeou  alone,,  if  for  no  other„  ^e  think  ths^t.  tUp 
auit  ought  to  fail                                                     <       .  ^ 

. Yft  thera£drers(v.erse  the  deci^on-  of  the  Subordinate  Ji^dgq, 
anddismifls  the  sait.with  posts  in  botth  Courts 

Appeal  altovjedl' 
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PRIVY  COUNGiL. 


DOO&GA  PERSAt)  A»D  OTHERS   rt^BPENDANts)  v.  liUSSAMtTT 

SIUNDUK  STOOWAB  i^^nrm),  j>  n  » 

'■■•'»    V  '.  I  ,'  .  1873 

[Oj|«)p«q|i;Qi;n  tb9  Hjgji  9onrfc  of  Jndioatitte  at  Fort  William,  m   Bengal-]    Dec.  \^. 

JITtndu  taw-^artUion^A'ivisim'-^Qkttus  yif  Ike  nMl^    * 

hkfiXl  <MEpi  of  diF.i«|oi;i  pC  joint .pKppHartji  not-  .oanried  ont  by  a  partitioo  .  by 
If  etes  jand  boaiiid3,  the  qodstion  whether  thQ  status  of  the  family  has  been 
therein  alt^ed  is  a  qQestion  of  intention  of  the  parties,  to  \)A  inferred  froih 
tiha '  iostriment^  ^Uidh'  *  itoy '  bxrt  ezeentdd '  wM  t  he  acts  wU^  they  htire  dim^ 
to^Mbt  tta^diyilion.  ■     '  :        •' 

'  ±wikmimmM^s^i&iA4Avilkv^i^  e£  iiiiaivisi(»,  aiid  did 

not  in  terms  declare  that  the  parties  thereto  should  thenceforth  be  an  nndivided 
family,  was  cQiiilK«lid-^Yert)ieleflA(»mea^  thi(t  the  parties  would  tbenoefiorlh 
hold  and  enjoy  the  property,  whioh  was  the  subject  of  it,  in  severalty. 


/«      '\    <     ' » "i*. 


Appeal  from  a.  decision  of  the  Higli  CouH  of  Calcutta 
(Pejioopk,  C.iJ.;  and  ii,.S.  Jacksofi,  J.,  dalea  the  29th  Jiitie  1^6'if, 
cqcficming  a  decision  of  the  ]l(^rincipal  Suddet*  Ameen  of 
ghahabad,  'dated!  the  29'tjbi  iugtrat  1865;'    '  '        '    ' 

the  suit  oat  oi  which  this  appeal  arose,  was  brought  by  tho 
rasDOQd^Qtti.iQ,.^^  Giyil  Court  pf  Ziilla  Shahabad,  on  the  2dcI 
Hf^|iq^.lQ6^,  ^gaiui^,'^he  ap^ellalits  and^  others^  since  dp^eased,  to 
^B90wr  tbie  0aU^  pf  \\^t  (lupjl^iind.  .MQp^hijrt  l)oss^  who  died  in 
thfii|(eait:l8ft9;  Iftthb  jmFrl9^l,  the.  flecefseol^  hjs  survivii^g 
bfoiher^.ani  Ahejrepr^s^lKWtiveK  9f  I^i^.  ti79  deooased  brothersjt 
eKecnied  ^a^  tinai1»<iinai/:the  material  provisions  of  which  are  set 
oat  in  their .LardsUlps!  ju^gmeoty  in  reference  to  property  which 
the.  fouT  brothars  hafd  exih^  inheriti^  or  acquired  by  pa;*tnership 
trading ;  as4ii^  was  adq^Ute^  4hat  ,,thereai(ter^  if  npt  before,  the 
property  wa8iMii;ia|ped.and  enjqjc^d  ftccordii^g  to  thosQ  proyiaions- 
The  plaint  averred    that   Monsobirt^s    father   Showkee    Lall, 

•  Present :— SiB  J.  W,  Colvile,  Sis  M.  E.  Smith,  and  Sib  R.  P.  Collie b* 

(1)11  Moore's  L  A.,  75, 
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*'  wbile  ali^e^  lived  separately  as  regards  food  from  the  ancestor 
of  the  defendants  and  the  defendants.''  The  plaintiff  claimed  her 
husband's  share  as  his  widow  and  sole  heiress  ander  the  ^'  Jaia 
Iaw«"  The  defendants-alleged  that  they  were  in  joint  possession 
of  the  disputed  property  as  proprietors,  and  that  since  the  death 
of  Monsobirt,  the  plaintiff  had  never  held  possession,  bnt  had 
remained  joint  with  them,  and  that  she  had  received  maintenance 
according  to  the  shastras  and  family  nsage.  They  ooatended 
that  the  Mitakshara  and  not  the  Jain  law  was  applicable.  On 
the  29th  Aagnat  1865,  the  Principal  Sadder  Ameen  decreed 
in  fiftvor  of  the  plaintiff  for  the  entire  property  in  sait. 

On  the  29th  June  1867>  the  High  Conirc  (Peacocki  O.J.,  and 
L.  8.  Jackson^  J.)  affirmed  this  decree  with  costs  (1).  They  held 
that  thacase  must  be  decided  by  Ultaksharaand  not  by  Jain  law ; 
and  that  the  interest  of  the  plaintiff's  hosband  did  not  pasa 
by  snrrivorship  to  the  other  8harers»  bat  desceod^  to  di*  widow. 

The  defendants  appealed  to  Her  Majesty  in  GoanciL 

Mr.  Leith,  Q.C.^  and  Mr.  Arathoon  for  the  appeQanta,  oon- 
tended  that,  on  the  trne  constrnction  of  the  ikrafnama,  as  well  as 
by  the  terms  of  the  plaint,  it  appeared  that  the  ancestral  estate 
in  suit  had,  since  the  time  of  ]£onsobirt^s  father,  and  np  to  the 
death  of  Monsobirt,  remained  as   before  joint  and   undivided. 
Under  snch  circnmstances  the  respondent,  nnder  the  shastras, 
the  eastern  of  the  coantry,  and  the  family  nage,  was  not  entitled 
to  hold  possession.    They  farther  argned  that,  as  regardt  tha 
partition  of  ancestral  estate,  the  family,  who  were  all  AgnrwaHas 
by  caste,  were  governed  by  the  Mrtakshara,    which  prevailed' 
where  the  property  in  question  waesitoated  ;  and  that  th»  Jaia 
law  regulated  all  spiritnal  matters,  bat  had  no  connetton  what* 
ever  with  other  matters.    Under   the   Mitakshara  tbe   widow 
could   only  succeed   to   such   property   as   her  hosbaad  held' 
separately.    The  onus  of  proving  separation  hiy  apon  her,  and 
she  had  failed  to  discharge  it.    The  leamed    Cooasel   distin- 
guished the  case  of  Appovier  y.  B^^ma  8uhba  Aiym^fi)* 


Mr.  Cutter,  for  the  respondenti  was  not  called  upon. 


(1)  S  I.  J.,  N.  8.  312. 


(S)  11  Moore's  I.  A. 
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The    i^spondetit   m  this   case  )8   tlte    t^ltSless  indow    of         <t. 
Monsobirt  Doss,  who  was  the  son  of  one  Showkeeljall^  and  the      Koumjir 
appellants   are  the    descendants   of   the   three  sons  who^   with     ^^omA%. 
Showkee  LaUj  xsonstituted  the  family  of  the  common  ancestor. 

The  family  mnst  be  preKstimed  to  hate  been  orij^naRy  joint. 
The  sntt  was  bfonght  by  tihe  widoWi  t^laiming  as  heiress  of  her 
deceased  husband  bts  Bfaare  of  the  property  in  qnestion.  Th^ 
famdy  aire  Agarwalks  by  easte ,  bnt  Jains  in  retigton^  and  as 
the  snit  was  orlgtnany  framed^  she  claimed  to  bo  entitled  totha 
property  of  her  late  husband  whether  the  family  was  di^ded  or 
undivided)  under  the  law  regulating  succession  among  the  Jains^ 
The  fliird  and  fiflh  issues  settled  in  the  suit  raised  this  question ; 
and  the  Principal  Sudder  Ameen  decided  those  issues,  as  well 
as  those  upon  which  the  determination  of  this  appeal  depends^ 
in  fevor  of  the  widow* 

ITpon  appeal  the  Higb  Coort  held,  first  that  there  was  no 
anfioieiit  etridenoe  in  the  <»n8e  to  Aow  that  the  law  of  suooes-' 
aim  among  the  Jains  was  different  fiom  that /of  the  ordinary 
Hiada  laWj  ^irerning  the  partienlttr  province  in  whioh  the 
property  was^tosited^  wihioh  in  thiaesaais  die  law  oftik® 
Hitakahara;  but^  aecoadly,  that  in  the  ciroumstanoes  of  the 
tease  the  plaintitE  was  under  Ahat  law  the  heiress  oi  her  husband^ 
And  entitled  k>  recover  the  proqperty  in  dispute.  Mr.  Outlen 
who  appeaxiBd  for  the  reapondentSi  did  not  altogether  give  vp 
first  [point  i  buias  thair  Lardahips  have  formed  an  opinion  that 
the  lodgment  ol  the  High^  Gourt  is  correct  npon  the  seoondj 
tiMy  will  assnme  that  .it  was  equaQy  correct  in  respect  of  the 
law  regalatiiig  the  suoeeasion  of  this  family.  The  question  then 
is  reduced  to  this  :«^WaS  this  family  at  the  timeof  the  death  of 
Monsobirt  Doss  an  aadivAded  Hindu  fatnily  in  such  a  sense 
thalj,  according  to  the  law  'Of  the  Mitakaham,  bis  widow  was 
entitled  merely  to  maintenaode,  and  his  share  passed  by  anr- 
▼ivorship  to  the  nearest  male  members  of  ^his  family  ?  oirwas  it 
so  separate  in  estate  that  by  the  operation  of  that  law  the  widow  . 
was  entitled  to  succeed  to  her  husband  7 

It  is    an  •  undisputed  point  in  (he    case  that  the    members  of 
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ibis familyni  October  1851, tbat  m, iiiUitf  lUefeime  of 
Do88j  execated  an  ikramama,  and  that  thereafter^  if  not  before, 
•the  .property  wm  managed  and  eigoyed  in  oonformity  with  the 
provisions  of  that  instmment. 

The  learned  Judges  of  the  High  Conrt  have  held  thatj 
npon  the  authority  of  the  oase  of  AppovUr  t.  B(wm  Suhba 
Aiyan  (i),  the  family  must  be  taken  to  have  been  separate  in 
interest  and  titlei,  and  therefore  that  the  widow  was  entitled  to 
snpceed.  The  learned  Chief  Justice,  It  may  be  inferred  from  his 
jfi^gment,  would  hav^  been,  independently  of  that  case,  of  this 
opinion  npon  the  oopstrnctioq  of  the  tkrarnama.  The  other 
learned  Judge,  Jaokson,  J^,  seems  to  hare  had  serious 
doubts  whether  that  instrument  did  operate  as  «  division  of  the 
family,  but  copceiTed  himself  boand,  as  we  read  Us  judgment, 
by  the  authority  of  the  case  in  the  Privy  Oonccil. 

The  authority  of  the  case  is  of  course  bindiug  upon  us  here  ; 
and  the  only  question  is  whether  the  present  case  is  distinguish* 
able  from  it.  It  is  notnecessary  io  go  through  the  whole 
judgment  as  Mr.  Leith  called  upon  us  to  do,  or  to  consider  with 
nice  critici«9u  whether  this  or  that  proposition  is  or  is  not  stated 
in  words  stronger  than  were  necessary*  The  broad  point  whidh 
their  Lordships  conceive  to  be -decided  by  the  case  is  that  there 
*may  be  division  ofajofntand  separate  Bindu  family,  and  of 
the  joint  property  without  a  regular  partition  by  metes  and 
bounds.  Lord  Westbury,  after  stating  that  the  term'^^livision''  is 
capable  of  a  two*fold  application, .  that  there  may  be  a  divisiotk 
of  right,  and  there  may  be  a  division  of  property,  says :— ^'Thns, 
after  the  execution  of  this  instrument,  there  was  a  division  of 
right  in  the  whole  property*  althoagh,  in  some  portions,  that 
division  of  right  was  not  intended  to  be  followed  up  by  an 
actual  partition  by  metes  and  bounds,  that  beiug  postponed  till 
-some  future  time,  when  it  would  be  convenient  to  make  that 
partition,"  In  another  passage  he  says  : — ''We  find,  therefore, 
a  clear  intention  to  subject  the  whole  property  to  a  division  oj^ 
interest,  aUthongh  it  was  not  immediately  to  be  perfiectod  by  an 
actual  partition,''    And,  again    speakiug  of  the  legal  effects  of 
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the  deed,  he  says  :<-*''  It  eperatod  in  law  as  a  converaion  of  the 
tffaaraoter  of  the  property  and  an  alteration  of  the  title  of  the 
f  amily,  conTerting-  it  from  a  joinji  to  aeparate  ownerahip,  and  we 
think  the  conclasion  of  law  is  correct ,  viz,,  that  that  is  safficient 
to  make  a  divided  family«  and  to  make  a  divided   possession  of 

what  was  previously  undivided,  without  the  necessity  of  its 
b-eing  carried  out  into  an  aotual  partition  of  the  snbjeot-matter// 
The  fair  inference  from  the  decision  seems  to  their  Lordships  to 
be  that  inasmuch  as  there  may  be  &  division  of  the  kind  ther^ 
spoken  of,  viz^  a  division  which  though  not  carried  but  by  a 
partition  by  metra  and  bounds^  would>  nevertheless,  after  the 
status  o£  the  family,  the  question  in  every  particular  case  mu^t- 
be  one  of  intention,  whether  the  intention  of  the  parties  to  be 
inferred  from  the  instruments  which  they  have  'executed  and 
the  acts  they  ha^e  done  was  to  effect  such  a  division* 

The  deoisipn  of  this  case  must  torn  upon  the  application  o£ 
tliese  principles  to  the   ikramamai  and  their  Iiordabips  are  ot 
opinion  that  the    construction  which  the  learned  Chief  Justice 
put  upon  that  instrument  is  substantially  correot.    The '  family 
at  the  time  of  the  execution  of  the  instrument  appears  to  havB 
been  in  that  state  which  so    often  gives  rise   to    veiy  difficult 
questions  in  Courts  of'  law,  and  of  whioh  we  had  recently  a  very 
remarkable  mstance,  namely,  the  question  whether  the  family 
k  joint  er  separate  (1)<;  and  if  joint,  in  what  degree  and  in  what 
particulars  the  different  miembers  of  it  possess  separate  property  ? 
It  is  clear  that  some  members  of  this  family  bef6re  the  d^te  of 
the  ikramama  had  been  carrying  on  business  separately  and  on 
their  own  account.    There  was  also  a  kothi  in  wbich  they  were 
Jointly  interested',  and  there  seems  to  have  been  a  number  of 
landed   estates,   some   ot  them  standing  in  the  name  of  one 
member  of  the  f  amity,  and  some  of  them  standing  in  the  name 
of  another.    That    state  of  things    may,   however,  afford   an 
argument  in  favor  of  the  contention   of 'either   party.    On  tho 
one  hand  it*  may  be   saidHfaat  in  executing  the  ^fcramama   the 
mettibera  of  the  family  desired  only  to  make  cle&r  what  was  to 
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be  joint,  and  what  was  to  be  wpafatat    On  the  other  hand^  i^ 
tOBj  be  afgued  that    the    object    of  the    ibrofnama   was     to 
evtahiiab  bejKmd  all  fotiire  queation  the  unclirided  statns  of  tiio 
family. 

The  learned  Chief    JnstSee  appears  to  have  assomed  that  the 
instrument  was  merely  declaratory  of  the  antecedent  state  o 
the  family.    Th^  Lordships  do  not  think  it  neoessary  to  decide 
that  question^  as  to  which  there  may  be  some  donbt»  becanso 
they  entirely  agree  in   an  obsetration  which  he  subsequently 
makes^  to  the  effect'  that  if  the  inatrnment  did  not  declare  that 
to    have  been  the  atate  of  the  family^   yet,    upon  the   true 
oonstmotion  of  it»  it  otaeted  such  a  etatte;    Howat er^  tbera  are 
passages  whioh  support  the  view  of  the  Chief  Juetice  aa  to  an 
anteoedent  dirfsion  of      iateresK    The   document  begins    by- 
stating  :-^^^  We  four   oosharere    being  in  possesion  of  aqnal 
vhareSy  eie^,  of  one4<mYth  each  without  contention  from  any  ene^ 
Apprapmiie  aad  enj/oy  the  profits  thereof  in  proportion  to  our 
respectiTa  abaees*'^    Those  words   appear   to  their  Lordships  to 
|H)iut  to  an  aopropriatiou  and  enjoyment  of  the  profits  inooosist- 
ent  with  that  which  is  the  normal  state  pf  enjoyment  of  a  joint 
and  undivided  Hindu  family.    It  then  goes  on  to  say  :t~*'  Now 
with  a  view  tP  avoid  i!utiir/D  complications^  in  oonsultatioa  and 
agreement  amoni;  ourselves  we    b&ve   uuder   our   signatures 
executed  four  cbittas  with  regard  to  the  said  kotibi  up  to    aiUi 
pt  the  mouth  of  Kowar  of  the  yea,r    l^SA   Fasli^  and  four 
ach^dules  /v^ith  regard  to  houses  and  sho|»>  both  ancestral  and 
purchased^  mangoe   and    mahawa    orchards;    and    also    four 
schedules   regarding    silver    artioles,    tent,    &c.*    articles   for 
assemblies   and   conveysnoe^  &c,^    and    all  the  partners   have 
retained  one  of  each.'*     The  deed  thus  proceeds  :^^'  We  have 
executed  this  deed  to  have  matters  entirely  above  hoards  and  to 
Ibave  names  enrolled  in  the  Government  record  in  respect  of  the 
estates.    It  is  desirable,  aqd  very  necessary  for    us  declarants 
according  to  this  deed,    to  have    the^ames    efalLthe    parties 
enrolled  f^r  equal  shares.''      Upoq  this  it  may  be  remarked  that 
there  could  be  no  actual    necessity,  if  they  continued   aa  a  joint 
fsKuily,  '^  ha^e  Oie  names  of  alt  the  partners  enrolled   for 
equal  shares^  via,,  one-fourth  in  the  name  of  me  Lalla  Mukhun 
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LaU^  oii6<4oHrfcli  ia  the  names  of  us  Lalla  Makaber  Feva^y  ati^ 
Mdndbor  Dosn/^  and  so  t^n.  Tliere  ia  n^  tacicli,  ^faiiny^  eris 
draee  oo  t^  reootd  as  to  whai  was  done  ia  ovderto  proovra  a 
matation  of  names^  or  t>o  oarry  ont  this 'stipolation  oC  ih3  deed  ; 
but  if  it  were  carried  OUt  in  the  wa{^  propeaed^  that  Ikfypears  to 
their  Lordahfps  to  be  strong  frimA  facie  evMeiaee  of  ^the  kiteii* 
tion  to  hold  the  undivided  shares  as  the  eepaH^te  property  o£ 
eaoh  copartner.  It  may  not  be  oonclusive^  but  at  all  events  it 
13  str6ng  primcC  facie  evidence  of  sncn  an  intention;*  'It  is 
confirmed,  in  their  Iiordships'  opinion  by  what  appears  upon  the 
face  of  the  batwafa  proceedings,  in  vbfoh  the  '  present 
respondent,  the  plaintiff,  is  named  as  the  heir  of  her  late  husband^ 
and  reftfesentioff  his.  intlMlt.  i^  4^9  |^r(|pei^W|(»  tf^l^u  fqra 
formal  partition  by  nietos  aAdihMl^il^  ojE  pfvtm  propejrties 
Jbetweeu  the  whole  of  this  family  on  tb^  m»>  9i^ .  apd  oer/taiu 
(Qoabarevs  in  tboae^  pcopftrtiea  oq  tbd^  tt^U^N  Th^  id^4  Bext 
prPoeMU  to  deal  tbas .witk  tb^  k^otbi  i^^^  9om  ^^Q^  by  aipicaU^ 
iietM«9ieAt»  tii€>  bos^ne^  of  the  kojbfai  wiU  oonfcipfl^  to  be  (^rxied 
on  jointly  and  in  partnership  in  the  8M>e  wii^QMr  B9  carried  on 
heretofore.  We  will  amicably  tra^sfict  all  matters  connected 
with  the  kothi  in  oonsultatioa  and  agreement  among  ourselves^ 
and  will  keep  appropriating  and  enjoying  the  profits  thereof  ia 
proportion  to  the  aforesaid  shares^  viz.,  equal  one-fonrth  share 
.eaob*''  It  then  provides  for  any  estates  which  may  be  purchased 
out  of  the  moneys  of  the  kothi. 

The  Principal  Sadder  Ameen,  npoa  the  inspectiom  of  the 
accounts^  has  found  (and  the  learned  Judges  of  the  High  Cauvt 
agree  with  him)  that  the  accounts  were  kept  in  a  way  from 
which  it  is  to  be  inferred  that,  when  the  accounts  of  the  kotki 
were  balanced,  each  of  the  four  partnets  was  entitled  to  his 
separate  share  of  the  profits  realized;  or  in  other  words,  that 
the  accounts  were  kept  as  they  would  be  kept  between  fou-r 
ordinary  partners,  and  not  as  they  would  be  kept  as  between 
members  of  a  joint  and  undivided  Hindu  Sanuty. 

The  deed  then  provides  that  certain  silver  artieles,  tents, 
carpets  for  assemblies,  and  conveyances^  shall  continne  as  before 
ijx  possesion  of  all  four  sharers.  Thetr  Lordships  do  not  think 
that  that  is  a  yery  unusual    stipulation   as  to  certain  articles  oi 
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property,  erea  ra  eases  in  Which  partition  is  carried  on^  formally^ 
and«  aa  to  Uie  greater  part  of  the  property,  by  metes  and  bounds, 
Tberofore  they  can  infer  iront  that  stipolation  no  intention  con- 
trary to  the  intention  which  the  learned  Jadges  of  the  Court 
beloir  hare  imputed  to  the  parties  in  framin^^  this  deed. 

Their  Lordships^  after  carefully  considering  the  ^bole  deed 
and  the  evidence  in  the  cause,  have  come  to  the  conclusion  that 
this  case  is  undistinguishable  from  that  of  Appovier  v.  Rama 
Suhba  Aiyan  (l)j  that  the  real  intention  of  the  parties  to  the 
tkramama  was  to  hold  and  enjoy  the  property  which  was  the 
subject  of  it  in  severalty;  and  that  the  decree  o£  the  Court 
below  is  correct. 

It  is  to  be  regretted,  no-  donlit,  that  the  parties  who  muke 
Buch  arrangeiBseiits  shoidd  not  ddcl*r»  on  the  fiaco  of  the  deed 
what  their  intention  is,  and  that,  if  they  are  annundiyided  f  amilyv 
it  is  their  intention  thenceforth  to  cease  to-  be  so»  On  tii*  other 
band,  it  is  to  be  observed  that  there  is  no  statement  upon  the 
face  of  the  deed  in  question  here  that  the  status  of  indiviUfon 
had  continued  np  te  ite  date. 

On   the    whole  their  Lordships  must  hambly  advise    Her 

Majesty  to  afBrm  the  decree  under  appeal,  and  to  dismiss  this 
appeal  with  costs« 

Appeal  disnUssed. 
Agent  for  the  appellants  :  Mr.  T.  I*.  Wil»09u 

Agen^  for  the  respondent :  Messrs.  Barraio  and  Bar  tint. 


(1)  11  Moore's  I,  A-,  76, 
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JB^of  Sir  Ruhatd  Couck,  JS^t,  Chief  Juiiice,  Mr.  Smiiee  Kemp,  Mf. 
Juedke  L,  8,  Jach9on^  Mr..  Juiiiee  Qtover,  mid  Mr.  JudteePonii/ea^ 

LUKHBB  KANTO  fiASS  CHOWDHRY  (Plaintot)  v.  SUMBER-       p^^^^i 
UDDl  LUSKER  and  othjbbb  (Djsjendahts). *  —   ?'■■  , 


)^arianc6  le(t9e«»  "Pleading  and  Proqf -^Amendment  of  Plaint  or  lpfae<— Sittt 

/(9r  Bent^Pailwre  to  prove  KahuUat. 

Where-  %  UndlotA  nnd  %  ryot  for  «rrear8  of  reat  Alleged  to  be  due  uader 
u  kAboliat,  and  the  Court  found  tliat  sncb  knbnliat  bad  not  bocti  ezocmted 
-by  the  ryot,  althoogb  bo  blid  oodnpied  the  land,  the  landlord  is  not  entillod  to 
Imya  a  further  Irial  of  the  qneatiofk  whether  any,  and  what  amount  of  rent 
is  dne  on  tfioonutt  of  tbe  ryolfeoootpalion  d(  tbslaad. 


Thvs  was  a  suit  to  recover  arrears  of  rent  at  a  certain  rate 
Kinder  a  kabntfat.  The  defendants  admitted  the  rate^  bat  pleaded 
payment.  It  appeared  that  the  defendants  held  jointly  with 
another  person)  and  an  isane  was  framed  as  to  whether  such 
person  ought  not  to  have  been  joined  as  a  co  defendant :  thi« 
issue  was  decided  in  the  plaintitPs  favor  on  the  ground  that  his 
suit  was  based  on  the  kabiiliat.  On  the  facts  the  Courts  below 
foaad  that  the  defendants  had  held  and  occapied  the  land  for  a 
long  time,  bat  that  the  kabuliat  upon  which  the  suit  was  baaed 
was  spurious^  and  they  accordingly  diitnissed  the  snit. 

On  special  appeal  before  Jackson  and  Hitter,  JJo  it  Was  con- 
tended that  the  plaintiff  was  entitled  to  have  an  enquiry  whether 
-any,  and  what^  rent  was  due  to  hira  by  the  defendants  for  tha 
use  and  occupation  of  the  land  ;  and  the  following  cases  were 
cited.— Bo;  Coomar  Singh    v.    Choto  Raj   Ooomar  Sing   (1), 


*  Special    Appeal,  Ka  1S99   of  1S72,    against  a  decree  of  the  Subordinate 
Jadfl^e   of   Farreedpore   in    Zillah    Dacca,    dated    the  Sth   of    Augnst   187S 
aiBming  a  decree  of  the  Mansif  of  Bhanga^  dated  the  8rd  of  May  1873. 


(1)  W.  R.,  1864,  Act  X,  12. 
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Ka-VIo     DiM     ^^^  -ff</ore  Jfr.  Rustics  Kemp  ami  Iff. 
Chowdhby  Jtutice  E.  JAeksart.. 

^Lo«w»."   PHOOLABUJPTBB   KDOEB  (Plaint. 

iff)  i\  GOPAL  MUND'OR  fl)zrXND^ 
ant)  and  anotber  (Intkrv^norJ.* 

•  Tht  ^i\  J%nt  1868k 

Act  1  of  1869  «.  77— Silt*  /or  Am*— 

Variance  )>9twien  '^I'iading  a  >d  1?roof 

— Jdm%$Sion, 

Bftlxran  Ch^ni»  yLadlhah  Ghogt 
and  M  Oknndh'  ChatlBfjet  for  tin 
mpiMUmitk 

Baboo«ir«fii  Chunder  BMei^te  laid 
InCrtido   O^opoZ    F^U   for  the  respond- 

tu%  jttdgalfint  q£  the  Oo^trt  htm  dolii* 
Vered  bj 

J^ACKSON,  J.— Thii  WM  A  ttiit  lor 
Mttutn  at  tmt,  tPbA  pUictiff,  aliajsliig 
himseU  to  Im  ih^  f  mprittor  «f  aa 
S^aahftahAre  of  Mauza  Qt»dwab,  Med 
one  of  tho  ryots  in  the  yillage  fcr  nnt. 
A  tbbd  party  Intervened  and  alleged 
that  he  bad  been  in  pOHflnioB  aad 
enjoyment  of  (be  tttSU  of  4-4qaas 
out  of  the  8  annae  wbicb  the  plaintiff 
had  clAioied.  The  ryot  aapported 
the  intorVehor.  The  Jadge  6n  Appeal 
baa  fonnd  thfett  th6  plaintiff  tUw  ^6t 
fifoved  hit  peeaeeaioa  atid  dnjoyment 
of  tha  mits  of  tbo  .4  antias,  and  he 
gods  on  also  to  state  that  he  is  of 
opinion   that  the   interVenor  has  not 


pCDved  his  possession    and   enjoyment 

t)f  that  4  annaa  of  the  rent. 

On  these  two  findings  the  Jadge 
bas  dismissed  the  plaintilTs  soit* 

On  behatf  of  the  special  appellant 
It  is  said  that  the  qoeitioii  that  the 
ilu4ge  had  to  try  Waa  as  to  the  aotaal 
receipt  and  eajoymetit  bf  the  tents 
by  the  Intertetion  and  that  the  Jadge 
baring  fonttd  that  the  ItitorTcnor  Wsa 
not  in  receipt  and  eYtJoyment  of  the 
rents,  the  Jndge  ahontd  then*  in 
aooordanoe  with  a.  77  of  Act  X 
of  1850^  have  decided  <the  aait 
aaoarchag  bo  the  rseaJt  off  aaoh 
hiqah74  it  ia  aeidthaiby  the  wonh 
of  thataeetten  the  Jndge  waaboancl 
ttadar  bja  fiadiag  ta  gite  a  deorea 
in  faror  of  the  plaintiff  The  Wordfl 
of  the  lair,  we  think»  spUport  thia 
adnlatttlott  of  the  apecial  ap^llant^  and 
that^  aa  between  the  claim  of  the 
plaintiff  and  that  of  the  interrenor 
the  Judge  havhig  found  against  tba 
interrencTt  fwae  txMttd  to  decree  lb 
the  pUoatiff. 

We  therefore  revarae  the  decision 
of  |the  Judge  and  .decree  thia  appeal 
with  coste. 

Aa  bet^eea  the  tfdk  aad  the  ptaiat« 
iff,  we  obaerfB  that  ihtk&  4a  alao  a 
point  in  >diapiite  aa  to  rates  of  rent. 
The.doCament  under  which  the  plaint^ 
iff  claims  a  higher  rato  than  the 
defehdant  aduHtB,  namely,  a  Bhark* 
fiataa,  had  been  bald  bdI  ta  have 
beeh  proved*      l^e  deorae   la   favor 

of  the  'plaintiff  will  therefore  be  only 
to  the  extent  and  at  the  rate  admittod 
by  the  ryot.  . 


*  Spaoial  Appeal,  No.  8413  of  1867,  from  a  decree  of  the  Offietattng  Judge  dT 
Zilla  Tirhoot,  dated  the  19th  Auguat  1867,  affirmhig  a  decree  af  the  AaaiataDt 
Collector  of  that  district,  dated  the  28tb  December  1866. 
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Kookerjes  v.  Rajoo  Dey  (1),  Boohhini  Kant  Boy   v.  Sharileatu^       '^^^ , 

(I)    Btifvre  Kf.    Jwttee   l>i0arihina<A    by  the  delendantfi.    The  Judge  accord-  ^^^^^"^ 

Mitter  mul  Mr.  Jiw^w  Birc/t             ingly    diamissed   the     plaimaTa    «oU  orowimai' 

obBerying,  "the  plaintiff  haviog  brought  ^ 

KISHBKHOHUK  MOOKERJEil        a  false   claim,  is  not  entiaed  to    any  Boinn»in>iif> 

(Piuiint[fv)v.&AJOODEYandothbb8    deoree.  Luikbb. 
(DXFiNDAHn).*                                          The  plaintiff   then  prefered  a   ipa* 

cial  appeal  to  the  High  Oonrt. 

TAe  1ft  lifatch  1873. 

Baboo   Nil    JToditt^    iSm     ftor   tha  • 

7mritmo€  hekoun  Pleading  andProof'^  appellant. 

Snit    for     Bwt—F(Ulun     to     pro¥€ 

KiOuliat^  Baboo  KdU  KiAen    Sen     for   tho 

Thu    waa   a  suit   to  recover   Bs.  respondants. 

186-7«3,  being  the  value,  in  money,  of  The   judgment  af    the   Court   waa 

arrears  of  rent  for    the  years    1275  to  delivered  by. 
1277  B.  8.    (1868  to  1870),    which  the 

plaintiff   alleged  to  be   payable  in  pro-       Mittbr,  J. — In  this  case  we   are  not 

doce  at  the  rate  of   17  maps  of  paddy  in  a  position  to  interfere  with  the  find- 

per  year  under  a  kabuliat  executed  by  ing  of  the  lower  Appellate  Court  that 

the  defendants'  father-  The  defendants  the    rent  of   tho   defendants*    tenure 

denied  that  rent   was  payable  in  pro-  was  pi^able  in  oasfa,  and  not  in  liindy 

<laoe.    Theiy  stated   that  the   kabuliat  as    alleged     by    the     plaintiff.    Bat 

had   been  set  aside  some  yeara  before  accepting  that  finding  aa  far  as  it  goes» 

tbe   present  suit,   and  a   subsequent  we  see  no   reason  whatever  wby   the 

arrangement  made  between  the  parties,  plaintiff  should  not   obtain   a   deoree 

by  which  the   annual  rent  payable  by  at  the  rate  fixed  by  the  former  decree 

them   waa  fixed   at    Bs.    29.11.5,  and  as  the  proper  rate  of  a  rent  demandable 

that  the  plaintiff  had  sued   them  on  a  from   the     defendants.    The    learned 

previous   odcassioa  for  rent  in  money,  Judge  says  in   his  judgment  that  the 

and  not   in  grain,    and  had   obtined  a  plaintiff   is  not  entitled  to  obtain  a 

decree  at  that  rate ;  and  further  that  decree,  at    that  rate,  because   he,  tho 

tkey  had  paid  a  portion  of  their  arrears  plaintiff,  hka    brought  this^suit  upon  a 

to  the  plaintiff's  landlord.    The  Mun-  false   groibid.    But  whatever   respon- 

Bif  disbeleived  this  last  statement,  and,  sibility     the     plaintiff' '  might     have 

findiBgagalnst  the  defendants  on   the  incurred  by  institutiug  an  action  upon  . 

other  &eta,  gave  the  plaintiff  a  decree,  a  false  ground,   we  do^  not    see   any 

The  defendants  appealed   to  the  Judge  reason   why  he  should   loose  his    civil 

againat  the  Hunsifs  decree,  but   not  rights  .particularly   when  it   is    clear 

against  the  finding  as  to   the   alleged  that   any  future  suit  brought  by   him 

payment    to   the   plaintifTs   landlord,  for    the  arrears  of  the  period  involved 

The    Judge  reversed    the    Munsif  s  in  this   suit  would  be   certainly  liable 

decision,  Holding  (hat  the  facts  alleged  to  be  disxdissed    under  the   prorisiona 

by  the  defendants  were  fully  made  out,  of  s.  2,  Act  VIII  of  1859. 
but  he  said  nothing  as  to  the  alleged       The  defendants,  in  their  written  atate« 

payment  of  a  portion  of   the  arrears  ment,  pleaded    that  they   had    paid  tk 

•  Special  Appeal,  No.  868  of  1878,  from  a  decree  of ,  the  Judge  of  Zilla  Wsaft 
BurdWftn,  dated  the  16th  August  1^,  reTOrfiiDg  »  deoJAon  (rf  the  Monsii  a( 
Blfleenpore,  dated  tho  Slst  tfaauary  )^2| 
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W4       fiissa  Bibee  II).    On  behalf  o{  the  respondent  it  was   cimtendeA 
liiVKiBs     tiiat  the  plaintiff  was  not  entitled  to  the  enqairy  he  adced ;  the 

GtaMirB^r'  P^^<»^  ^' the  residag   from  them  to  Tbb    jvdgtneBt    of   the  Oonrt    WM 

ji^          lb»     idaJBiifrs    kmdlord.    The   Hun-  delivered  by 
tomsvoDl  lif,  i^K>  tried  ifae  esse   m  the  flrtt 

^*'**'*      ioBtanoe,  came  to  the    conolnsion  that  Cooca,  C.J.— Thie   suit*  Was  Tmmglit 

tUt  sHegstioa  wan   not  proyed,  and  he  to  reoover  arrears '  of  rent  from  1S74 

further  held  that  ike  sDeROd  payment  to  1276   (1867  to  1869) ;   t^e  plaintW 

«                hf  thsdsfendanAs   to  ths  platactiff's  claiming  a  balance  of   Bs.  228*7   for 

landlord  without  the  plaintiiFs  pennis*  principal  and   Rs.  70-9   for  interesti 

sion    or  aathority   was  not    binding  making  a  total  of  B8*293. 
sglnnat  the  plaintiffl    The  defendants 

did  not  appeal   to  the  Judge  sgaisst  The '  jadgraent  of  the    Snbordinile 

sitfaer  (of    these    flndtogs,  and  it   ia  Jndge,  which  is  appealed  from,    is  not 

therefore  clear  that  the   piaantifl  is  altogether  clear,  and  it  might  at   first 

.    entitled  to  obtain  a   decree  for  arrean  sight    appear  that   he  bad   held  that 

of  rent  at  the  full  i«te  of  Be.  29-11*^  because  a  part  of   the  land    had  been 

par  annnm>  She  defendaati^  plea  of  wsshed   away,   and  it  oonld   not   be 

payment  haTing  fallen   to  the  ground,  shown  what   ths  quantity   was,  ihe 

A   desreo   will  therefore   bo   entered  plaintiffs  were  entitled  to  receive  the 

lot    tbs'    plaintiff   for  tbe    sum    of  rent   which   was    admitted    by    the 

Bs«  8a*10«S,{hat  being  the  amount  doe  defendants;    but     his    dodsion    was 

for  the  tfaftee  years  for  which  this  suit  really     founded    upon   the    plaintiffs 

was  bfOOghti  haying  failed    to  prove    the    kabuliat 

?fo  think   that>    under  the  oirourn-  which  fiied  the  amount  of  rent,   and 

stances  of  this   esse,  each  party  ought  he  has  stated    that   t^ere  was    no  evi- 

to  bear   his   own  costs  both   in    this  denoe  on  the  part  of  the  plaintiffs  wUoh 

Court  and  in  the  Gonris  below.  would  ahow   that  they  wars  ealitM 

—  to   the  amount  at  the   rate    they  had 

(1)  Bijore  Sir  Richard  Couch,   Kl,  estimated  it  at    Under  tbess  eireuis* 

Chit/  Juitice^  and    Mr,  Justice  Qiover.  stances    the  Judge  was  right   in    tak- 
ing the  amount  which    was  sdmitted 

BOOKHIKI  KANT  EOT  and  akotbbr    by  the  defendants  to  be  due  «s  rent. 
(Pi^iVTTirFs)  v.  SHABIKATUNIS8A 

BIB£fi  AND  ANOTHKB  (BinNDAMTB).*       I  must  Say  I  do  not  ceuour  in  those 

oases,  if,  as  is  said,  there  ste  may  soohf 
7^6  I6th  May  1673.  which    have    decided  that^    where   a 

a  man  sues   for  arrears  olrsnt  ssdue 

Varianee  [between  PUading  and  Proof   under    a  kabuliat,    and    the    defends 

— Suit  Jor    Rent — FaUnre   to    prove    ant  denies   the  fcsbulia^  but  ^admits 

KahuUat — Admiaeiou.  that  a  certain  amount  of  rent  is  due 

Baboo  KaahiKmU  8en  for  the  appeh*    to  the    plaintiff,  if  the    plaintiff  faihi 

ISDt.  to  satisfy  the  Court  that  the  kabuliat 

.  Baboo  Eagh   Bthari   Qhoet  for  the    is  a   genuine    on^  the  suit    is    to  bs 
respondents.  dismissed   altogether,    and  that   the 

e  Speeial  Appeal  Ko.  946  of  IS72>  against  a  decree  of  the  Subordinate  Jadgw 
of  ^tVa  Backergong^  dated*the  l2th  Feb«mry  1872|  modifying  a  dsoree  0t  ttt« 
Uonsiff  of  Boiriflalt  dated  the  3Xst  July  187JU 
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following  cases  were  relied  on  : — Bhoyruh   Chunder  Chowdhryv.       l^t 
Mariidhun    Qhose   (1),    Sheikh    Jeetoo  v.  Sheikh  Beetmi  (2)^  """j]^ ei^ 
MfMsamut  Faiima  Bibee  v.  Arif  SooJcanee  (3),  Simroo  KareO"  KkmoDi^ 
fur  V.  Anund  Chunder  Boy  {4),  Naramee  Dossee  v.  Nurrohurry  OBoWDnm 
MoharUo  (5)>  and  ^BonomaUe  Chum  My  tee  v.  Sheikh  Eafiziiir  ^      ^'     % 


(6)  Before  Mr,  Justice  Kemp  and  Mr. 
Justice  Mfarkhy. 

BONOMALEE  CBXmNMYTEB 
(Plaintipf)  V.  SHBlKH^HAFIZUOi 
DEEN  ^Defbhdant)** 

The  \Sth  August  1S69; 

Aimission — Variofyee  heiyfe&»    VUacf^ 
ing    8Tid    Proof— Remani-^'AGt    yiJl 


deen(6>yi 

plaintiif  is  to  be  obliged  to  brin^  a 
fresh   suit  to   reeover   the  balance  of 

Hie  rent  admitted  to  be  duo.  I  think 
H  would  be  unreasouablo  to  hoM  that 
becanae  he  haft  been  gmttj  of  setting 
up  A   forged   kabnliat,   he  should   be 

obltged  to  bring  a  fresh  suit  to  recoyer 
as  admitted  balance  of  rent.  I  think 
i  Sethis  case  the  plaintiffs  are    entitled 

to  recover  the  balance  whidii  was 
admitted. 

Then  what  snm  admitted  waa  to  be  c/  1859, 
dtiet  The|defendatii8^  admission  was  Stmnnone* 
ttiat   Bs.    129^  rem^ifnod   due    from 

them  to  the  plaintiffe,  bat  in  making  Baboo  Hem  Chunder  Banerj^e  t^ni 
tiiatth^  balance,  they  took  credit  for  Bhoyrub  Chunder  Baneriee  forth* 
Bs.  100  which  they  said  they   had  paid,    appellant. 

It  is  found  that  they  had  not  paid  the  Baboo  Beepin  Ikhary  DuU  for  th» 
Bs.  100»  and  therefore,    if  their  admis-    roi^ndonts. 

sion  be  takenlw^h  this,  they  are  reaUy       The     judgment   of    the  Comi  wsi 
shown  to  be  indebted  to  the   plaintiffs    delivered  by 
for  rent  in  the  sum  of  Rs.  223-  8.    That 

is  the  snm  for  which  a  decree  ought  Markby^  J.  (Kemp,  J.»^  eonciir« 
to  have  been  given  by  the  lower  ring).— It  will  perhaps  be  most  oon- 
Appellate  Court.  The  decree  must  venient  in  this  case  to  dispose  of  the 
be  altered  accordingly.  Each  party'  fifth  ground  of  appeal  fixst  i  the  plain* 
must  pay  (heir  own  costs  of  this  tiff  sues  to  recover  rent*iJor  .sey«al 
appeal.  years  for   13  bigas  and  ^  katas^a^ 

£s.  29-11-15  a  year ;  he  saya  that  th^ 
(1)  Marsh.,  5G1.  defendant  holds  under  OA  i^stron^nfti 

which  he  calls  a  jwjMhandi^  which  ha 
says  was  signed  by  all  ih»  ryois  on 
the  estate  when  he  qame  inta.  posses^ 
sion  ;  he  therefore  snss^  ia>faot,  upon 
that  jamaibanadC  as  his  oanse  of  acticnu 
The  defendant  denies  the  Janut'* 
iondf,  orat  anyxats  he  diBtties  that 
lewBSapsrtjto  it/  hs  adiaitiUiafcr 


hVSKXS^ 


(2)  Id  47- 
(3j  Id.,  {26$. 
(4)  Id^  57. 
O)  M>  70. 


o 


t  fi^al  Appeal,  No.  1251  U  180^  against  a  d^<fetf  of  the  Jndga  of  ZOUt- 
Biidnsfwre,  dated  the  17th  March  18601  reversing  ddocreo  oi  the  I^paty  CHoUeotOf 
Bf  ibat  distjdioti  dfttod  the  5A  ISeptember  1868. 
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1874  Owing  to  this  conflict  of  anthorities  the  learned  Jad^ea  refer- 

'""liVKHM      '^  *^®  following   queatioa  to  ,a   Fall    Benoh^  viz. : — ^Whether 

Cbowdbbt.    he  lu>lds  some  land  of   the  plaintiff,  rate,  while  ihii  was  doe  on  a  totallj 

^       ^'           but  he  fiaya  that    it   only   amoanta  different    agieemenfe^    the   BBtare    of 

LuaKiB.      ^  ^   bigas   and  a  fraction,    with  an  which  is  not  diadoeed,  or  flimply  for 

Munid   rent   of   Bs.    4-13,  and   tiiat  nee    and    oocopationu     Therefore,    aa 

the   only     balance    dae   by  him    to  the   plaintiff  reliee    entirely  upon  the 

the     plaintiff    ia     Ba.     6-15.      The  admission  of  the  defendant  bothaa  to 

*                fifth  ground  taken  before  na  is  that,  the  amoont  doe  and  for  proof  of  hia 

even    aapposing  the  lower    Appellate  caose  of  action,  he  mnat  aooept  thia 

Conrtwaa  right  in   iinding  that   the  admiaaion  aa  a  whole,,  and  can  onlj 

jfitnaixundi    was  not    established^  the  haye  a  decree  npon.  it  for  the  balance 

plaintiff    waa   entitled   not    only  to  a  admitted  to  be  due. 

decree   for     Ba.    6-15,     th&  balance  Then  upon  the  other  pointa  in.  the 

admitted  to  be  dne  by  the  defendant  cose  it  seems  that  when  this  snit  waa 

bat  that  he  waa   entitled  to  a  decree  before  tha  first  Court  (and  I  take   thia 

for  all  the  yean   which  he   claimed  from  the  finding  of  the  lower  AppeU 

at  the  full   admitted   rent  of  Ba.  4-18  late  Court  when  it  made  the  order  of 

per    annum,   subject    only    to   sach  remand),  that  a  reqjuest  waa  made  by 

deduotiona  aa  the   defendant  waa  able  the  defendant  that  hia  landlord  ahould 

to  estabUsh.    Now  I  ihink  it  is  quite  be  anmmoned    and    examined    opoa 

clear   that   thia    contention  is  errone-  the  question    of  the  making  of    the 

oua;  had  the   defendant  admitted   the    jamalandif    and    the  first  Court   did 
SaffMbandi  and    pleaded   payment,   it    not  then  paaa  any   order   upon    that 
of  course  would  have   been  incambent    application.     When    the   case     came 
upon  him  to  proye   those   payments^    before     the  lower     Appellate  Court 
but  here  the   plaintiff  has  altogether    upon  the  appeal  of  the  defendant,    and 
failed   to  prove   hia  cause  of  action    this   omission  on  the  part  of  the  first 
aa  alleged  by  him  in  his   plaint,    and    Court  waa  brought  to  ita  notice,   the 
the  only  thing  left  him  is  the  rela^    Judge    directed    the    first    Court    te 
tion  of    landlord    and     tenant  which    entertain    that   application     and   con 
is   admitted     to  exist  between    him    aider    whether   oc  no  it  onght   to  be 
and  the     defendant.    Now  I   am  by    granted,  and  if  it  onght  to  be  granted  ^ 
no  meai^s  sure  that  the   first    Court    then   to-  aammon  the    phuntiff    into 
nnder  auch  circumstances,    would  not    Court  and  record  his  eridence.    The 
have  been  justified  in  dismissfng  the    first  Court   failed  in  its  attempt   to 
suit*  altogether,    but  I  am  quite   clear    cauae  the  attendanoe  of  the  plaintiff, 
that  the   utmost  te   which  the   lower    but  apparently  thought  that  it  waa  an 
Coorta  could  go  would   be   to  give  the    application  which  ought  to  be  granted 
plaintiff  a   decree  for  the  sum  which    for  it  issued  a  sumnKma  to   bring  the 
waa  admitted  to  be  due  by  the  defend--   plaintiff    into    Court^    The    Depoty 
ant.  That  sum  was  due  on  a  different    Collector    then     informed   the   lower 
oause  of  action  than  that  set   forth  in    Appettato  Court  gf    the  issue  of  the 
ibe  plaint ;  the  ceruse  of  action  set  up    aummons  and  the  &ilure  to  eurve  it. 
by  the  plaintiff  arose  upon  a  special        Now  the  first  complaint  made  before 
aigceemont  to  pay  rent  at.  a  o«rt|ua    us  in  special  appeal  ia  that  that  wae 

iTXODgu  poi&t  of  procedoiet   It  }m 
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a  landlord  having  sued  a  ryot  for  arrears  of  rent  alleged  to  be        ^^74 
due  under  a  kabuliat,  and  the  Court  having  found   that  such      lotchix 
kabuliat  bad  not  been   executed  by  the  ryot^  but  it  appealing  Xjhhto  Dabs 

Chowdbbt 
been  argaed  before  vlb  not  pre^ely    therefore,  that  the  proceeding  of  the  v. 

npon  the  first  ground  taken  in  speoial  Jadge  was  perfectly  regular  bo   far  as   SuMSxanDM 

appeal,  but  upon  one   which    in   sub-  conoernBhis  sending  back  this  appli- 

stance  comes  within  it,   namely,  that  cation  to  be  disposed  ol  by  the  first 

the    Judge  ought     himself     to    have  Court.    As  to  the  other  part    of  th|g 

disposed  of  the  app  lication,  to  examine  greund  of  special   appeal,  it  has  not 

the  plaintiff,  and  himself   to  have  sum-,  been  relied  on  before  us,  and  in  ftioi 

monad  the  plaintiff,  if  he  thought  it  was  it  has  been  admitted  that  it  was  coss* 

a  case  in  which  that  application  ought  potent   for  the  Judge,  when  once  it 

to  be  granted.  Now  there  is  not  possibly  was  decided  that  the  plaintiff  ought 

ia  the  Code  '.of  CItQ  Procedure  any  to  be  examined,  either  to  diraot  the 

exact  provision  applioa  ble  to  this  case  i    jBrst  Court  to  examine  him,  or  to  snm- 

for  I  do  not  think  it    was   a  case  in  mon  and  examine  him  himself  xmder 

which     the   lower     Appellate     Court  the  proviflions  of  s.  356. 

intended  to  act  under  the  provisions  The  next  ground  tsken  is  the    fourth 

of  s.  351|  or  of  8. 864,  which  relate  to  Aamely,   that  there   was    nO  proper 

remand^  or  under  s.  855,  which  relates  applicatiDn  made   to   the   first  Court 

to  the  taking  of  fresh  evidence  s  but  I  under      s.     162.      The      application 

take  it  that  the  view  which  the  lower  made   was   probably    one    which  we 

Appellate    Court  took  of  this  matter  find   inserted    with  some    incongruity 

was  this,  that  the  application  brought  together  with  some  objections  tsken  to 

to  its  notice  being  one  entirely  nndis«  the  report  made  by  an  Ameen ;  bat  I 

posed  of  by  the  first  Court,  the  lower  do  not    think     that   s.  162  requires 

Appellate  Court  thought,  and   in   my  that  any  special  formalities  shaU  bo 

opinion  properly   thought*     that   the  observed   in  making  the  application ; 

best  course  to  take  was  to  refer  that  it  simply  directs  that  an  application 

point  back  to  the  first  Court  for  diS'*  skail  be   made,   and   points   out  the 

posal,  for  there  are  many  caset,  and  proper  manner  of   disposing  of  that 

this  may  weU  have  been  one  of  them,  implication.     The     lower      Appellate 

in  which  the  first  Court  is  in  the  best  Court  has  found  on  this   point  that 

position  to  decide  whether  or  no  it  is  there  was  a  request,  and  that   that 

actually    necessary  to    sommon  the  request  has  not  been  disposed  of,  and 

plaintiff.    I  see  nothing  irregular    in  I   think   we   ought   to  act  npon  that 

taking  this  course,  although  there  is  finding.    If  the  application  had  been 

nothing  whioh*  provides  speoiaUy    for  objected  to   as   informal,    the   Court 

it  in  the  Code  of  Civil  prooedure.    It  might  have  aooepted  a  f^resh  one  i  and ' 

seems  to  me  that  an  Appellate  Court*  at  all  events  it  is  now  too  late  to  make 

when  it  finds  an  application  of  this  any  objections  to  its  informality. 

nature  wholly  undisposed  of  by  the  The  next  ground  argued  was  that 

Court    of  first  instsnoe,   may,    if  it  no  legal  summons  was     served  upon 

thinks  it  desiiable  to  do  so,  send  back  the  plaintiff,  and   that,   therefore,  no 

the  case  and  order  the  first  Court  to  inference  ought  to  have  been  drawn 

dispose  of  that  application  instead  of  against  him  from  his  non*appesranoe 

di^poBiog  o(  it  ifawU*   III  |oemA  to  iBe»  pj  the  lower  Appollato  Court.   Thi 
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1874 
notirithstanding  that  the  ryot   occupied  the  land    trader    tho 

LuKHKE     aemindar,  the  landlord  is  entitled  to  have  a  farther  trial  of  the 
Chowdhbt    question  whether  any  rent,  and  how  much,  is  due  on  account  of 
BuMEERUDDi  '^^  ^^"^'^  occupfttion  of  such  land  !  ". 

Baboo  Kali  Mohun  Dosa^  (with  him  Baboo  Kashicanth  Se  in), 
*  for    the   appellant,   contended  that  the  plaintiff    ought  to  be 

allowed  to  raise  the  qoestioii  of  the  amount  of  feat,  if  aay»  jda^ 
to  him,  and  that  an  enquiry  might  be  made  in  the  present 
suit*  He  referred  to  the  cases  cited  on  behalf  of  the  appellant 
in  the  argumeat  on  special  appeal^  and  ifilied  prineipally  on 
the  ease  of  Booidiini  Kant  Boy  ▼•  ShcmkatmisM,  Bibee  (1)'. 
[CouoH^  C.J. — ^In  that  case  there  was  an  admitted  balance.} 
True>  but  that  does  not  alter  the  principle^    If  tba  plaintifi  can 

lawer  Appelate  Court  says^  *^  that  after  known  iMt  Me  attondiABoe  In    Court 

the  failare   on  the   parti  of  the  first  waE  desired^,  and  I  am  perfectl/    jtuitr* 

Court   to   serve  the    sammonB   per-  fied  to  take  the  circurastanoe  of  his 

Bonally  on  the  pkunfciff,    and  as    the  negteot   to  attend  into   consideratioo 

Bnmmons    had     actually     not     been  when  deciding  the  cqee  upon  the  facts, 

seryetf,  the  case  eould  not  be  dedded  I  think  that  the  lower  AppeUlftte  Court 

agf^nst  the  plalntiff^  under  the   pro*  was  perCeotly  justified  in  taking  that 

tisioBE    of     s.     17<^     of    Act   Till  course     and    drawing  the    inferences 

of    1859  ?    although   the   fact  of  his  which  it  has  drawn  t  for  although  thye 

ahsentiag     himself    when     he     was  law  provides  most  necessary  and  proper 

summoned  must,  to  some  extent,  add  precautiooe    to    protect   parties    from 

«trSBg&  %o  the  defendantfiEi  case ;  for  being    summoned   wantonly     antf   for 

eonsidsrlng  the    prooesses  that   have  purely  vexations  purposes,    the  Courts 

been  issued^  it  most  be  presumed-  that  have  full  discretion  'ia  a   matter    of 

the   talookdar     was    aware     of    the  this  kind  to  decide  mother  or  no   the 

issue  of  the    summons/'    I  do-  not  parties  are  making  use  of  that  protec- 

thiilk  there  ssoi  be  any  4onbl  as  to>  tion  which  iSie  law  affords  them  for 

what  tbeJadge  meaiit  to'  say»  though  <^e  purpose  of  evading,  the  giving  of 

there  is  a  very  sHglkt  discrepanoy  in  eridence  wfaioU  might  be'fatal  to  their 

the  language*    I  think  it  is  quite  dear  case  ;  in  the  latter  -view  any  Court  is 

that  he  means  io  say  that  as  a  legal  perfectly  justified  in  using  the  absence 

sammens  has  not    been  served  upon  of  the  party  most  strongly  against  hiuK 
ihe  plaiutiff,  he  cannot  take  advan-       As  therefore  all  the  grounds  taken 

t^    of  the    provisions    ^  s.'  170,  in    special   appeal  HSi.    ihe     appeal 

and,   OB  the  ground   of  that' party'a  aught  to> be  dismissed  with  eosts^ 
noB-sttandanoe  alone^  dismiss  tiie  suit 
•gainst  him ;  but  he  says,  nevertheless, 
I  am   Atisfisd  tM  be  9UMb  hvft  41)  ^Tii^  f,  2i6t 
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sliow  that  the  lyot  haa  not   paid  rent,  and  that  the  plaintiff      ^874 
haa  a  traO'Case,  he  ought  not  to  he  driyen  to   another    anit—     Litokev 
Banee    Sumomayee    v.    Maharajah    Sutteeschunder   Soy    (I),   cnowi^m 
[PoHTiPiZt  J>— In  that  case  it  was  a  document  rdiod  on  by         ^ 
the  defendant  that  was  held  to  be  spurious.    That  does  not      Lvskkb, 
entitle  the  plaintiff  at  onoe  to  succeed.]     A  second  suit  for  the 
same  arrears  of  rent  would  be  liable  to   be  dismissed  on   the 
ground  that  the  matter  had  already  been  decided.    The  rate  * 

admitted  by  the  tenant  is  not  objeeted  to,  bat  an  enqoiry  should 
be  whether  any  and  what  balance  is  dne. 

Baboor  S^inaih  Bmb  (with  him  Baboo  Afmnd  Ch)p0i  Pwulit) 
on  th^  respondent.-^Th6  plaintiff'ii  daim  was  based  upon  iher 
leabuliait  alo^,  tod  tlie  plaintiff  was  bound  to  make  oat  his  case 
M  *ptii  in  his  plaint.  There  was  no  tklteniative  claim  for  rent 
for  aoeoont  otiose  and  oceopation.  Where  the  plaintiff  fiuls  to 
ptove  tke^doeniMnt  on  whidi  be  rests  his  olatei^  he  eiight  nol 
to  BQ^^eeed  en  any  ether  gronsd.  This  was  decided  by  a  Full 
Bench  ef  th^  Bombay  High  Conrt  in  Lalhekmhed  ir*  Sem  Wrt 
Bavji  (9>.  Te  aHow  the  plaintiff  to  alter  his  case  in  sndh  a 
wi^  wonM  encourage  fraud.  In  Narainee  Bmsee  v.  Nnrro- 
kufry  ilokonte  (3),  Sir  Barnes  Peacock,  who  delivered  the 
judgment  of  the  Courts  said  -that  the^plaitttiff*  must  prore  his 
casd,  bat  if  there  be  a  variance  between  the  statements  and  his 
proofs,  aridng  from  inadvertence  or  mratake,  the  Court .  may 
allow  the  issues  to  be  amended,  but  that  is  entirely  at  the  dis* 
cretiott  of  the  Court )  then  he  adds !— ^'*  And  we  think  that  il 
T^uld  not  be  the  exercise  of  a  sound  discretion  to  allow  a  party 
Irho  zelies  upon  a  document  to  set  up  a  fresh  ease  when  an  issue 
as  to  the  execution  of  such  document  is  found  against  bun,  and 
there  are  good  grounds  for  believing  that  the  document  is  a 
forgery.'^  tn  this  oase  the  lower  Courts  have  exercised^  tliat 
discretion^  and  it  tannot  be  nrged  now  titat  they  were  wrong 
in  law.  la  Siwiroo  Kareegur  v,  Anund  Chwndef  Boy  (4), 
which  was  similar  to  this  case,  the  plaintiff  was  not  considered 
entitled  to  succeed ;  see  also   Qohind   Chundet    Lahory    ▼• 

fl)  10  Moore's  I.  A.,  12S.  (3)  Marsh,,  7<^i 

(2)  9  Som,  a.  C.  Bepe,  h  (4)  Jd.,  57, 
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1B74       JardmSj  Shinner  if  Co.  (1).    Cases  where  a  balance  waa   admii- 
LuKBxi      ted  by  the  defendant  to  be  due  are  not  applicable  to  the  present 

Kamto      DA«8  f2^»A 

Chowdhet    *'*"'^' 

V. 

^''luSSL"       ^^^^  ^^^  -''^^^  ^^**  ^^  reply.— Tke  principle  laid  down 
in  Bcckhini  Kant  Boy  y.   Sharikatunisaa  Bibee  (2)  is  that,  aU 
questions  between  the  parties  connected  with  the  subject  matter 
,  of  the  suit  should  be  decided  in  the  shortest  possible  time. 

The  judgment  of  the  Full  Bench  was  delivered  by 

« 

Couch,  O.J.  (who,  after  reading  the  question  referred, 
continued).— -Whether  the  landlord  is  entitled  to  this,  or  not» 
depends  in  our  opinion  upon  the  claim  which  is  atated  in  the 
plaintb  If  the  daim  is  in  the  alternative,  and  thus  the  lyot  has 
notice  that  the  landlord,  if  he  fails  to  prove  tl|e  ezecntion  of  the 
kabuliatj  will  claim  rent  for  the  occupation^  of  tlie  land^  we  think 

an  issue  ought  to  be  framed  to  try.  whether  any  rent,  and  how 
much,  is  due  on  account  of  the  occupation,  and  that  tha  landlord 
is  entitled  to  have  that  issue  tried.  If  any  rent  is  due,  the  land- 
lord ought  to  be  allowed  to  recover  it.  It  -is  not  forfeited  by 
his  making  a  false  claim  upon  a  kabuliat,  and  he  should  not 
be  made  to  bring  two  suits  when  the  questions  between  him  and 
the  ryot  can  be  determined  in  one. 

But  where  a  claim  for  rent  on  account  of  the  occupation  of 
the  l^d  is  not  made  in  the  plaint,  we  think  tha  landlord  is 
not  entitled  to  have  the  question  tried  whether  any,  and  how 
much,  rent  is  due.  ''  The  determinations  in  a  cause  should  be 
founded  on  a  case  .  either  to  be  found  in  the  pleadings,  or 
involved  in,  or  consistent  with,  the  case  thereby  made/'-— ^^sAen 
Chunder  Bingh  v.  ShamOfChum  Bhutto  (3).  ''  The  state  of 
faoto,  and  the  equities  and  ground  of  relief  originally  alleged 
and  pleaded  by  the  plaintiff,  are  not  to  be  departed  from  (4).'' 

It  is  in  the  discretion  of  the  Court  to  amend  the  plaint  or 
the  issues  and  to  allow  it  to  be  tried.  And  where  the  omission 
to  make  the  claim  in  the  plaint  appears  to  have  been  from 
inadvertence  or  by  mistake,  it  would   be  proper  to  do  30«    ^  If 

(n  7  W.  B.,  163,  (3)  11  Moore's  I.  A.,  20. 

C2)  Ante,  p.  246.  '  ^  f4j «.  84. 
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by    inadvertence    or  other  cause  the    recorded  issnes   do    not       ^^74 
enable  the  Gonrt  to  try  the  whole  case  on  the    merits^  an  oppor-      luxhib 
tnnity  shoold  be  afforded    by  amondmentt  and,    if  need    be,  by  *^^J^ 
adjonmment,  for  the  decision  of  the  real  points  in  dispnte.''—  v. 

Hunooman  Persaud  Pandayy.  Mussamut  Bdbooee  Munraj  Koon-  S^""*^®"** 

Bat  where  there  is  reason  for  thinking  that  the  omission  was 
deliberate,  it  wonld  generally  not  be  proper.    The  landlord  may  • 

ihenbe  justly  left  to  bring  a  fresh  suit,  and  to  lose  any  part 
of  theretity  the  snit  for  which  would  be  barred  by  the  law  of 
limitation.  This  appears  to  be  the  opinion  of  the  High  Court 
at  Bombay  in  Lakshmibaiy.  Sari  hin,  Bavji  (2). 

When  a  Gonrt^of  first  instance  in  the  exercise  of  its  disore*  • 
tion  allows  the  qnestion  to  the  tried,  the  reason  for  doing  so 
should  be  distinctly  stated;  An  arbitrary  exercise  c^  the 
p^w^r  wight  be  a  ground  of  appeal.  In  the  suit  in  which 
th]0  79fere«oeha%  been  made,  the  landlord  was  clearly  not* 
entidad  to  have  the  question  tried*  An  issue  raising  it  hadt 
indeed,  been  framed  by  the  first  Court,  but  the  issue  whether 
the  coeharers  ought  to  have  been  made  a  defendant  was  decided 
in  favor  of  the  landlord  on  the  ground  that  his  suit  was  based 
aa  &ae  loabnliat.  The  two  claims  could  not  be  properly  joined 
in-  the  suit  aa  upon  the  second  claim  other  persons  ought  to  have 
becfn  made' defendants. 

We  wwh  also  to  remark  that  where,  as  in  Bookhinie  K^nt 
Boy  Y.  Sharikaiunisaa  Bibee  (S),  the  defendant  admits  a  sum 
to  be  due  for  rent,  the  Court  may  rightly  in  our  opinion  give  a 
deeree  for  it,  irrespectively  of  the  claim  made  in  the  plaint. 
This  is  all  that  was  decided  in  that  case.  It  was  there  said  by 
the  pleader  for  the  appellant  in  a  general  way  that  there  were 
decisions  in  Marshall's  Reports  against  this  being  done,  but  the 
i^reneeeto  them  were  not  given,  and  it  now  appears  that  none 
of  the  decisions  go  so  far  as  this.  We  think  in  this  appnal  the 
^pKil|iOD;ei  put  to  us  should  be  answered  in  the  negative  ;  and  tho 
appeal  should  1i>e  dismissed  with  costs. 

(1)  6  Moore's  I.  A.>  S93i  at  p.  4>il. 
(2)  9  Bom.  H.  C.  Sep.,  I.  (3)  mU,  p.  246. 
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^  -p  C         MAHARANA  FUTTEHSANGJI  JASWANTSANGH  (PLinmff)  % 
1878'  DESAI  KULLIANRAIJI  HAKOOMUTBAIJI  (Dkfivdaht).* 

^^^'!l*  ^i»  '^  [On  appeal  from  tHe  Hi^h  Court  of  Judicature  at  Bombay.] 


Dee.  4. 


^ 


£ii»ttoHof»-*Immovea6/e  Froperty^Toda  Oirae  Hdh^dd  Xlt  of  1^59,  $.  1. 

«Z8  12.  Sr  16. 

The  expression  *'  immoveable  property"  in  Aot  XtV  of  1869,  e.  1,  d.  It, 
mast  nbt  be  oonstmed  as  identical  "with  *'  lands  or  houses."  -It  oomprehends  all 
that  would  be  real  property  according  to  English  law,  and  possibly  more. 

A  toda  gifMs  hak{l)  being  a  right  to  receiye  an  annaal  payment,  the  liability 
for  which  is  not  a  mere  personal  liability,  bat  one  which  attaches  to  tha 
inamdar  (2)  into  whosesoever  hands  the  Tillage  may  pass,  is  **'an  interests 
immoveable  property"  within  the  meaning  of  d.  12,  s.  1,  Act'XIVor  I869'(8>. 

The  applicability  of  tho  partionUff  sections  of  Aot  XIY  of  1669  most  be 
determined  by  the  nature  of  the  thing  sued  for,  and  mot  by  the  status,  noe, 
character,  or  religion  of  the  parties  to  th  e  suit. 


Appxal  from  a  decidon  of  the  Higb  Conrt  of  Bombay 
(Warden  and  Gibbs,  JJ.),  dated  the  2Ut  November  1867^ 
ooDfirming  the  judgments  of  t&e  District  Jadge  and  Prinoipal 
Sndder  Ameen  of  Sarat^  dated  respeotively  tbe  13th  April  and 
ihe^25th  June  1867. 

The  appellant  was  the  Orasia  (4)  proprietor  of  the  thaknrship 
of  Ahmod  in  Guzerat;  and  the  respondent  is  a  desai  (5)  and 

*  Frewne  :— Sib  J.  W.  Golvilb,  Bib  B.  TaAoooK,  &ik  If.  E,  QurPB, 

8n  B.  P.  CoLuia,  am)  8is  h.  Piubl. 

(1)  A  right  of  levying  a  cash  com-  certain  villsges  either  as  a  giant  frdm 
position  in  lien  of  other  claims,  or  of  the  saperior  authority  in  requital  of 
^lander.  military    service,   or    as  the  prioe  cif 

^2)  The  hMat  el  a  rent-free  grant.      forbearance  from  ploA^er ';  ess  ^  llaoii^ ' 

(8)  See  Act  IX  of  1871,  Sched.  ii,    eioaiaxy,p.  1B7. 
No.  182.  (6)  Tbe  snperintendent  of  a  district 

(4>  A  predatory  chief  in  Malwa»  the  principal  reirenne  officer  under, 
Bajputana,  Goserst,  and  Kutch,  claim*  the  natire  Govemmeat.  The  office 
lag  a    portion  of  the    revenues    of    wm  hereditary,— /d.,  p.  189: 
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tnamdar  of  the  village    of  Ealam,  in   Pergunna  Waghra,  in  the       ^^^ 
talooka  of  Broach,  also  in  Gazerat.  Mahasana 

The  anit  was  instituted  by  the  appeHanton  24fch  January  186&    ^^Si" 
in  the  Court  of  the  Senior  Assistant  Jndge  o£  Broach  to  recover    Jaswaxiw 
possessioni  of    a  certiin   ancestral  and  hereditary    AoAr,  .called  a         t;. 
ioda   airaahdk    of  the  annual'  amonnt  of  Bd.    501  issninfiront^***^'^'"** 
ofKalam,  and   payable    by  the  respondent  as  wamdar  to  the  Hakoomot^^ 
appellant   as  graaia   proprietor;    The  plaintiff-  also  sought  to       ^^'^ 
reeover  arrears  of- the -said  toda  giraa  hak  for  seven  years  preced«r 
ing  his  suit  and  for  interest  on  such  arrears. 

Thesoit  was  transferred,  on  the  9th  October  1866^  to  the 
Court  of  the  principal  Sudder  Ameen  of  Surat.  It  was 
admitted'on  both  sides  that  theamitial  payments  in  respect  of 
this  Aa&- ceased  in  1858,  and* that  the  cause  of  action  arose  in 
that  year.  On  the  13tb  April  1867  the  Principal  fiudder 
Ameen  dismissed  the  claim  of  the  appellant^  as  barred  by  ol.  16' 
04 1,  Act  X'lV  af  1859,  and' his  decision  was  confirmed  on  appeal 
by  the  District  Judge  on  the  25th  June  1867,  and  again  on 
special  appsa)  by  the  High  Court  on  the  2l8t  November 
1867  {1).  The  present  appeal  was  then  preferred  to  Her 
Majesty  in.  OounciL 

The  question  in  this  appeal  was  whether  a  todd  giras  haJc  is 
*  an  interest  in  immoveable  property  within  the  meaning  of  th^ 
12th  clause  of  s.  1'  of  Act  XIV  of  1859,  in  which  case  the 
appellant's*  suit  Was  maintainable  ;  or  whether  it  was  a  cnero 
money  allowance  payable  by  the  respondent,  as  adjudged  by  the 
Goarts  in  India^  in  which  case  the  suit  was  barred  under  cl.  16 
of  the  said  section. 

'  Mr.  Foray th^  QiG.,  and^  "Mr*  SetoellWhiU,  for  the  appellant> 
oontended  that  the  hak  in  dispute  was.  shown  to  have  been  an 
annual  payment  made  out  of  the  revenues  of  the  village  of 
£alam,  in. fact,  a  charge  upon. the  village  or  its  revenues  payable 
by  the  inamdar  virtute  tentetce*  It  had  been  so  for  a  long  course 
of  years.  It  was  therefore  *^an  interest  in  immoveable  pro- 
perty'' within  the  meaning  of  cl.  12  of  s.  1^  Act  XIV  of  1859; . 
The  Principal   Sudder  Ameen  found,  that  ^'this    toda  giraa  U 

(1)4  Bom.  H.  C  ]Rep.,  A  0^  189; 
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187J       not   fixed   upon  any  particular  hiad,  bat  is   a   hak  reoaitabb 

fr|ii4«Awi''annually  in  ready   money  out  of  the  revenue  of  a  filluga ;''    add 

VutnH*     agaip  referring  to  respondent's  evidence  he  said:— ''In  thia  itey 

Jamwmmt*    lie  deposes  certainlyt  this   giraa  is   fixed  on  a  particular  viHage^ 

"^^^      still  it  is.  not    fixed  on  partionlar  land  of  a  village.    Bat  m  tiw 

Dnttx  Kiuui-  aame  way  as  other  holders  of  haks  retei ve  their  daes  oat  of  thv 

^l^ia^lULu  moneys  of  the  revenues  of  the  village  that  may  be  received,  the 

iM^i'i*      Grasias  have  to   receive  ready  money^  therefore  not  having,  any* 

connexion    with  land^  this  hah  has  become  simiilar  to  moveable 

property.'' 

As  to  the  nature  of  a  ioda  gira9  hak,  see  U^nudiongji  v.  The 
CoUect(yrof8urat{l),  Sumhhoolall  Oirdh^lall  v.  The  ColUtktt 
efSwrai[2)f  and  The   Collector  of  Bur  at  v.  EeWeeeee  o/KuMtt* 
iai  (3).    The  hai  was  an  annual  payment  made,  as  the  evideiieiir 
of  the  account  books    produced  showedi    out  of  the  revenues  of 
the  village.     The  liability  was  on  the  inamdart  batthepayaiettt 
was  a   charge  on  the  village,   and  was   a  spiecies.  of  interest 
therein   capable  of  being  aliened,    and  also  of  being  seiaed-  in 
execution.     [8ir  L.    Pul. — It   was    originally  a   persoi^a}  lia- 
bility of  the  villagers   who  had  probably  no  right  to   th^  -land. J 
It   had  acquired  a  quasi-legal  character  by  lo!ng  asage«    It  wiia 
a  village  impost  payable  by  the  deBui,  and  therefore  an  interest 
in  land ;  though  where  the  toda  giraa  hah  is  by  usage  or  arrange.  * 
ment  a  mere   money   payment^  or  a    dednction  from  moneys 
Golle^ted^    in  that  case  six   and  not  twelve  years  would  be  the 
period  of  limitation.    Upon    the    question    of  limitatron,    Ihs 
Collector  of  Buratv.  Tugoobatoa   Bhugvianeangji  (4)  and  Bhurai^ 
eangji  Manaaoigji  Vr   Kavanidharaya  VLanauhharm  (5),  decided 
under  s.  4  of  bombay  Begulation    Y  of  1827,   were  referred  to. 
The  cases  of  So^   Manor  v.  Cesdi  ZaUiattr  at  jfftibaatrat  (6), 
Kriahnahhai  bin,  Hiraggnge  v.  Kapabhat  bin  Mahalhkai  (7)> 
and  Bahf<idtrai»  v.  Purahoiam  Sidheahvar  (8),   which  related  to 
hereditary  ofSees,  such  as  those   of  priests  to  a  temple,  were  als6 

(1)  7  Bom.  H.  C.  Bep.,  A.  C  51  (5)  1  Bom.  H.  C.lEtep.,  186L 

(2)  8  Moore's  1.  A.,  1.  (6>  6  Bom.  H.  C.  Eop.,  A.C.,  56. 
(8)  2  Bom.  H.  0.  Kep.,  £53.  (7;  M.,  137: 

.r    (i)apec»alAppM']io.427r,datM,     (SjT  9  Bo^  B.  0.  B^p.,  09, 
^rd  March  1865^  unreported. 
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The   office  of  lierediiiEury  priest  to  a  temple,  thoogh  not       ^^S    ^ 
annexed    or  beld    by   yirtae  of   the   owneroip    of  land,    yet  mavaiuiva 
being   by   Hinda   law  classed  as  itnmoTeable  property,  should     ^!^^^ 
be  h^d  to  be    immoveable   property   under  ol*  12,  s.  1  of  Aot    Jmw±v9* 
XIY     of  1859.    In   applying    the  law    of  limitatbn  between      ^^^^^ 
Hindus^  the  term  '^immoveable  property'^  shonldbeooB8trnedik>^'**''  Hiru>B> 
as  to  inclnde  whatever  is  so.  understood  in  Hindn  law.    It  BASMast* 
includes  sbtves,  oorrodies^or  ansignmeats  on  land,  1  llaooaghten^s       ^^''^ 
Principles  of  H.  li.,  Gh-  i>  p.  I;  Dayabba^,  Ch,  ii,  W*  9  and  IS; 
see  aUo  Elb  erling  on  Infaeritanee,  s,  206,  as  to  officee  of  purMts^ 
As  to    hereditary   offices,  see  2   Strange's  H.  L^^  p.  86S>  and 
Bom  bi^  Begulation  Y  of  1827,  s.  1.    Inoorpereal  hereditaments 
of  a  personal  nature  are  classed  as  immoveable  property.  See  alfp 
3  Col.  Dig.,  Bk.  V,  V.  92;  2  Col.  Dig.,  Bk.  ii,  v.  84;  and  Bombay 
17  of  1827,  8.  26. 


Th^  learned  Counsel  also  argued  that  even  if  the  hah  were  not 
immov  cable  property  within  the  meaningof  Act  XIY  of  18S9.  still 
inasmuch  as  the  A.ct  contained  no  express  words  to  bar  the  righ^ 
as  well  as  the  remedy,  its  efEeot  would  only  be  to  bar  the  appel- 
lant from  reodVQiring  taore  thaa  the  arrears  of  six  yeafa  prsieed- 
ing  the  institution  of  suit — Dean  and  Chapter  of  Ely  v. 
Oagh  (1),  drai^  y.  SUi>  ^,  and  OiHen  v.  Ih  BMWoir  (S).  As  to 
dividing  the  cause  of  actton»  they  referred  to  In  re  Aykroydii) 
Wood  V.  Perry  (5),  Wkkh^m  v.  Lee  (6),  and  abo  Beri  Vdeud^  r. 
Mahadd^iApa^  (7),  whei^  th^  etistenoe  of  a  tenancy  hfiviug 
bebu  proved,  a  landlord  was  held  entitled  to  rent  withm  th^ 
three  years'  peribd  of  timfitation,  aldiough  no  rent  had  beM 
i^eeeived  for  iwelte  jeaH  ptior  to  the  suit, 

Mr;  JMIA  Q.  0.,  Mr.  IJhyHe,  and  Mr;  0.  W.  AraXhawi  fbr  (h6 
Mspolide&t  contended  that  the  ioita  gitAe  haJc  in  qitestion  in 
this  riuit  tievsir  wni  a  charge  upon  hknd,  or  a  sum  payable  out  of 
the  revenues  of  the  village,  but  a  perisdiial  payment  made  by  th4 
tUlageM  ftt  A  fixed   suM.    The   hah  or   right  to  fotZa  girae  is 


Q)  15  It  &  W.,  617.  U)  1  KsDfa.,  479. 

<2)  9  M.  ^  W.,  113.  (5;  d  Bzch.,  442. 

(3)16M.asW.,U7;45£zsb.|  (6>  16  Q.  A.,  521. 

166/  (7)  5  Bom.  H.  G.  Sep.,  A.   C,  85. 
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1673       defined  in  Wildonb  GHossarj,  p;    523^  as    '' cftsli   compensatioir 

HiaiRAHA    IdV'ied  by.  the  Grasias  fromvillageSi   in  lien  of    other  claims  or 

^!uwj?'     of  plnnder/' and  at    page  187  of  the    same  glossary   "Giasia** 

Jaswamih   appears  to<be  a  term  for  certain  predatory  classes  who  leried  black 

^'^      mail.    Thedefioitioa    given  in  the  judgment  appealed    fromir 

BstAiKuLUr*  c'asam.paid  taa  powerfal  neighbour   or  turbulent  inhabitant  of 

H^xooMUTr  a. village  as  the  prioe  of  forbearance,   proteotion,  or  assistance.'^ 

**"^       The   learned  Counsel  referred  to  TAe  Ocvemment  of  Bombay  v. 

Beeai  Kullianr(UEahoomfUrai{l),   where  a  money  payment  or 

allowance  out   of  land*  revenue    to  the  bolder  of  the   hereditary 

office  of  desai  was  held  not  to    bo    '' immoveale   propeity'* 

within  the  meaning  of  Bombay  Regulation  Vof  1827,  s.  1^  cl.  U 

Warden  J  Ji>  in  his  judgment  In  the  present  case  described   fodd 

^of'to-be-aspecies  of  black jnail  levied  from  the  inhs^itants  o£ 

a  village ;  and  the  decision  in  the  case  as  to  its  being  io  the  nature 

of  moveable  property  is  supported  by  The  Collector  of  Surai  v» . 

Featonjee  Buttoiqee  (2). 

Mr.  Forsyth  replied.. 

The  judgment  ofthetr  liOBDSHCrs  was  delivered  by 

Sir  J.  CoLViLi.r-Tfae  suit  which  has  given  rise  to  this  appeal 
was  brought  by  the  appellant  in  January  1865,  against  the 
respondent,  to  establish,  the  right  of  the  former  to  a .  todagirag  hajg 
upon,  the  tnank  village  of  the  latter,. and.  to  recover  the  arrears 
jne  in  respect  o£  that  hak  for  the  seven  years  preceding  the 
commencement  of, the  suit.  The  annual  amount  alleged  to  be 
payable  by  the  respondent  to  the  appellant  is  Bs..  501,.  though  it 
may  be  qixestiouabla  om  the  evidence  whether,  thia  sum.  is  the 
gross  amount  of  the  hak,  or  the  net  balance  after  deducting 
certain  small  payments  and.  allowances  to^  other,  persons  which 
are  entered  in  the  account  &• 

The  respondent  admitted)  as  his  father  in:other  prooeedinga 
had  admitted*  the  existence  of  the  Aa%,  and  thafit  had  been> 
paid  by  the  inamdars  of  the  village  up  to  the  Samvat  year  1914' 
(corresponding  with  1857'-58) ;  but  contended  that  his  father  had^ 

a)  U  Moora's  L  A,,  551: 
(8)  2  Mor.  S*  D.  A.  Bep.  (Bom.,  18^5)  291, 
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ihen  properly  ezeroifleS  a  fight  to  pnt'an' end  to  it  ;'tttid  ftittlieT^       ^^^ 
that  the  present  sait  was  barred  by  the  law  of  limitation.  kararana 

The  issues  settled  are  at  page  20  of  the  record  :    bat  the  only     ^^v^^* 
one    which  is   to  be   consideredon   this  appeal  is  whether  the    'Jabwamt- 
claim  is  within  the  appropriate  period  of  limitationornot.    «0f      %. 
the  remainiog  issues^  one^  which  is  no  longer  treated  as  material^  ^■'^  KvLtt^ 
was  disposed  of  in  the    appeUant's  fairoF,  ^and  the  others  hflLve  Hakoomois 
not  been  tried.  •^"* 

'  The  substantial  questioa  considered  in  the  Oourt  'below  was 
whether  the  suit,  being  one  for  the  reooirery  of  an  **  interest  in 
immovable  property/'  fell  within  the  12th,  or  wa9  to  be  governed 
by  the  16thj  clause  of  the  1st  section  of  Act  XIV  of  1859.  In 
the  former  ease^  the  period  of  limitation  would  be  twelve  years^ 
and  the  suit  would  be. brought  in  time;  in  the  latter  case,  the 
period  of  limitation  would  be  only  six  years,  find  the  sutt  would 
•be  barred. 

The  determinaltlon  of  this  question  involves  the  consideration 
6f  the  nature  of  a  toda  giraa  hak.  A  good  deal  of  learning  on  • 
this  subject  is  to  be  found  in  the  cases  of  The  VoUecter  of 
SuTui'7.  Pestonjefe  Butionjee  (I)  and  Sumhhodlatl  Oitihiirlally^ 
The  ColUctor  of  8urdt  {2) /iM  "Which  theit  Lordships  have  been 
referred.  They  do  not  think  it  necessary  to  go  at  any  length 
into  this.  It  is  'sufficient  to  i^tate  that  these  annual  payments> 
although  originally  exacted  by  the  Gl-rasias  from  the  village  com^ 
inanities  in  certain  territories  in  the  west  X)f  India  by  violence 
and  wrong,  and  m  the  nature  of  bhck  mail,  had,  when  those 
territories  i lei  under  British  rule,  acquired  by  long  usage  a 
quasi-legal charaoter  as  -oustoAiai'y  annual  payments;  that  an 
such  they  were  reoogniaed  by  the  British  Qovernment,  which 
took  upon  itself  the  payment  of  such  of  them  as  were  provionsly 
payable  by  villages  paying  revenue,  and  left  the  liability  to  pay 
such  of  them  as  we^  payable   by  inam  villages  to  fall  on  the 

iiuiTndar.  '  And  since  the  decision  of  the  case  of  Snmbhoolall 
iRrdhurlatt  ir.  The  Collector  ofSurdt  (2),  it  cannot  be  questioned 
that  the  todagiroi  haksoi  the  former  class  constitute  a  recognized 
species  of  property  capable  of  aliena^tion,  and  of  seizure  and  sale 

(I)  2  Mor.  8.  D.  A/Bep,  (Bom.,  18S5);  29i. 
(2)9  Moore'fl.  A^  1. 
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W^  Ufider  «ii  4flGeoatioD.    How   for  ihtt  deeiaion  maf   gorem  tiio 

lf^VABAM4  right  of  .an  inamdwr  and  iome  of  tiio   qaestioua  raised    Irf  the 

MJMiji  ^  untried  isftnes  an  thii  aait^    their  LordshipB  abstain   from   oon- 

JjMWAHfs*  sidering^    For  4ba   parposeof  determiaiDg   the   queetion    of 

I,.  Iknitafeion,  it  mast  be  assumed  that   the  claim  of  the  appellanty 


a4tfi. 


Dm»i  &ira«  if  not  barred,  has  a  legal 

The  question  to  which  period  of  limitation  these  olaims  we 
snbject  has  been  the  subject  of  several  decisions  in  the  Bombay 
Oonrt^  The  eaarliest  of  these,  being  the  oase  of  The  OMbcUt  of 
Swrat  T«  TuJ60bcnoa  BJwffwanacmgii  (1),  does  not  materially 
afloct  the  present  qneation.  When  that  snit  was  csmmenoed, 
ActXIYof  lfi59  had  not  oome  into  operation ;  and  ander 
the  law  then  in  fovea  (the  Bombay  Begnlation  Y  of  I827)j 
th0  claim  was  snbjeet  only  to  the  twd;Te  years'  rule  of  limit- 
aitioniw  whether  a  toda  gira$  hak  w«s  i^  the  nature  of  move- 
able, or  of  immovable  property.  It  is  true  that  the  High 
Court,  in  deUvering  its  judgment,  intimiktied  an  opinion  that^ 
.whatever  might  have  been  the  original  nature  of  that  ioda 
^M  payment,  its  oouveraion  iu  to  an  annual  payment  out  of 
the  Government  treasury, .  not  secured  or  chargeable  on  .any 
particular  lauds ,  had  deprived  it  of  the  chscactor  of  immoveable 
property,  if  it  ever  posiiessed  that  character.    But  it    is  obvions 

that  this  dictum  has  no  application  to  a  Uda  giraa  hah  payable  by 
an  in^xmdar^in  lespect  of  whiahtiikere  has  been  no  such  aoQfersion. 
The  case  of  Fu^whram  Nurihenm  v.  Syud  So99W^  WtkUt^  &) 
is  however  in  poiut.  There  the  question  arpae  between  tho 
purphaser  of  the  Grasia's  interest  in  a  toda  giraa  Mk  a^  an 
eamQ«tion-paIe»  siud  na  inamdtar ;  and  tide  law  of  limitation  to  be 
i^lM  wasAot  XIYof  1859.  The  Judgeof  Broach  these 
held,  (and  his  decision  w^  Sifi^rmed  on  appeal  by  tii^  Eight  Opwt) 
that  tixe  claim  was  clear}y  for  a  money  payment,  and,  that  the 
case  must  be  decided  by  the  16th  clause  of  th^  1st  section  of  the 
Statute.  The  authority  of  this  last  case  has  been  recognized, 
audits  ruling  adopted  by  each  of  the  thr^e  judgments  now 
under  appeal. 

The  other  decisions  of  the  High  Court  of  Bombay  which,  ha^ 

(1)  Special  Appeal  No.  4S77,  4ated  23rd  Unok  1969,  unreported. 

(2)  Unreported. 
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been  oifeed^   ape  all   distingaisbable  from  tiie  proaent.    That  of ^^^ 

The    OoBeeior  of  Surat  v.    The    Heiresaes    of  Kuvarbai   (1)    mahabama  ' 
seems  to  their  Lordships  to  have  no  bearing  upon  the  qaestion     ^^^^^^^ 
beiEore  them.    The  only    questions  raised  in  it  were  whether  a  ;  Jaswanw 

8AIIOJX 

toda  gira9'  hak   was   alienable^  and  whether   by  reason    of  its         «;. 
f aUing  within  the  definition  of  ''  land"  contained  in  a  particular  ^"^Jj^" 
Stotnte  (which  it  did  not) ,  the  Court  was  deprived  of  j nrisdiction.   Hakoomut^ 
In    the   ease  of    Bharatsangji    Mansangji    v.     Navanidkaraya 
Mansuhhram  (2),    the   law  of   limitation  to  be  applied  was  the 
Bombay'  Kegalation  Y  of  1827;    and  what  the  Court    actually 
decided  was  that   the  right   to  the    desaigiri  allowance  claimed 

wonld  be  barred^  unless  the  plaintiff  could  establish  the  receipt  . 
of  a  payment  on  account  of  it  within  twelve  years.  The  Conrt^ 
no  ddubt^  described  the  allowance  claimed  as  ''  in  the  nature  of 
one  charged  nx>on9  or  payable  out  of,  land."  But  whether  it 
wave  so  or! not  -v^as  not  a  point  in  issue.  Again,  in  Raiji  Manor  v. 
Besai  KalUdmrai  Hukmatrai  (3),  the  Court,  in  ruling  that  the 
olaim  was  barred  by  the  six  years'  limitation,  distinguished  it 
from  the  last-mentioned  case  on  the  ground  that  it  was  a  claim 
for  ekpagdi  allowance,  which  was  a  mere  money  payment  out 
of  a  descngiri  allowance  and  not  like  the  latter  in  any  sense 
an  interest  in  land.  The  same  distinction  may  exist  between  a 
pc^i  allowance  and  a  toda  giraa  hah. 

The  case  of  Krishiabhat  bin  Hiragange  v.  Kapahhat  hin 
Itahalbhdt  (4)and  that  of  Balvantrav  v.  PurshotamSidheshvar  (5) 
both  relate  to  hereditary  offices  not  to  haks,  and  cannot,  therefore, 
be  regarded  as  directly  in  point,  although  the  principles  which 
they  lay  down  for  the  construction  of  Act  XIY  of  1859  are 
important,  and  will  have  to  be  considered  hereafter.  It  is  how- 
ever, to  be  remarked  that,  in  the  latter  case  Westropp,  C.  J.,  at 
the  close  of  his  able  and  elaborate  judgment,  expressed  strong 
doubt  of  the  soundness  of  the  decision  which  had  ruled  that 
claims  for  toda  gira^  haks  were  subject  to  the  six  years'  rule  of 
limitation.  This  being  the  state  of  the  authorities  at  Bombay, 
their  Lordships  cannot  think  that  there  has  been   that  long  and 

(1)  2  Bom.  H.  C.  Rep-,  253.  (3)  6  Bom.  H  0.  Bep.,  A.  0.,  56. 

(2J  1  Bgm  fl.  U.  Bep.,  186.  (4)  Id.,  272. 

^5)OgnL  H.C.Bep.,  99. 
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^^^^       confiis^enif  coarse  of  decisons  whioli  afforchi  grounds  for  treaAmg 
Hahabama  the  qaestion  under  consideration  as  concluded  by  anihority,  even 

iu^wi '     ^  ^^^  Courts  o£  India. 

Jaswakt*        It   hasj   however,    been  stroogly  urged   on  the    part  of  tiam 

V'  respondent  that  this  appeal  is  to  be  determined  by  the  aathorilj. 

Pmai  KjjLku  ^£  ^Ij^Jp  Lordships'    recent  decision  in  the  case  of  Th$  Oovom^ 

Hasoomut-    ment   of  Bombay    v.     Desai    \Kullianrai     Hakoamutrai   (the 

^"^       present    respondent)    (I).  Their    Lordships   cannot  aooede   to 

this  argument,  * 

In  the  case  so  relied  upon  the  question  of  limitation  did  not 
arise.  It  is^  however^  true  that^  in  deciding  it»  the  High  Conrb 
of  Bombay  had  held  that  the  respondent  had  acquired  a  title^ 
'  by  positive  prescription^  to  the  Aafc  which  be  claimed^  by  force 
of  the  1st  section  of  the  Bombay  Regulation  Y  of  1827  :  and 
that  their  Lordships^  though  they  upheld  the  deoree  in  bkYOV 
o£  the  respondent  on  other  grounds,  intimated  that  they  were 
not  satisfied  either  that  the  particular  hah  could  properly  be 
said  to  be  '^immoveable  property'^  within  the  meaning  of  the 
Begulation,  or  that  there  had  been  such  an  enjoyment  of  it 
for  thirty  years  without  interruptioc»  as  would  brieg  the  right, 
if  in  the  nature  of  immoveable  property,  within  the  operation  of 
the  Regai^tion.  This  was  the  expression  of  a  doubt  rather 
than  a  positive  decision.  Moreover^  the  hah  then  claimed 
difEered  widely  from  that  which  is  the  subject  of  the  present 
suit.  It  was  a  money  allowance  for  the  sustentation  of  a 
palanquin,  which  had  been  granted  by  the  then  native  power  to 
an  ancestor  of  the  respondent,  not  as  a  necessary  incident  to  the 
office  of  desai,  but  as  a  reward  for  meritorious  service,  and  was 
made  payable  by  the  native  collector  out  of  the  general  reve* 
nues  of  the  pergunna  of  Broach  received  by  him.  As  snob  it 
resembled  the  annuity  granted  by  King  Charles  the  Second  ont 
of  the  Barbadoes  duties  which,  in  the  case  of  The  Sari  of 
Stafford  v.  Buckley  (2),  Lord  Hardwicke  held  to  be  ''a  mere 
personal  annuity,  having  no  relation  to  lands  and  tejiements,  or 
partaking  of  the  nature  of  a  rent  by  any  means,''  But  howiever 
that  may  be,  their  Lordships  cannot  treat  the  decision  in  the 

(I)  14  Moore's  L  A.,  551,       _  {V  2  Yes.  Senr-,  170. 
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pulki  oMe  as  an  authority  on  the  present   qnestioD^  whigb  they       1^3 
will  now  proceed  to  consider  upon  its  merits.  Mahaeaxa^ 

The  learned  Counsel  for  the  appellants  have  argued,    on  the     **"^*^™»^ 
authority  of    the   above-mentioned   cases  of   Krishnabhat   bin    «^A«ifABns 
H4raffang0  r.  Kapabhat    bin  Ilahalhhat  {I J  and   Balvantrav  v.      *^!^*' 
Parshoitsm  Sidhesh»ar  {2J,  and  particularly  of  the  latter,  that  the  ^■'^^  K^ciK 
construction  of  the  Statute  of  Limitation  must,  in  this  particular  Haxoomui* 
U  be  detennined  by  the  light  of  the  Hindu  lavr.  ^^^^ 


According  to  the  report  of  the  latter  case  in  9  Bombay  High 
CourilReports,  the  respondents  had  sued  to  recover  from  the  appel- 
lants the  amount  of  fees  due  to  the  holder  of  the  hereditary  office 
of  ^lage,  ;c»A»  (or  astrologer)  for  five  years.  This  statement 
iheir  Lordships  conceive  must  be  taken  to  import  that  the  right 
to  hold  the  office  was  matter  of  contest  between  the  parties  ; 
since  it  can  hardly  have  been  held  that,  because  the  hereditary 
offioa  was  in  contemplation  of  the  Hindu  law,  of  the  nature  of 
immoTeable  property,  fees  recoverable  by  the  admitted  holder  of 
the  office  from  persona  whose  horoscope  he  might  have  cast,  fell 
within  the  same  category.  The  case  was  referr  d  to  a  Full 
Bench,  partly  in  consequence  of  some  difference  of  opinion 
between  the  two  Judges  who  composed  the  Division  Bench,  and 
partly  on  account  of  a  supposed  inconsistency  between  the  two 
decisions  in  the  cases  of  Baiji  Manor  v.  De9ai  Kallianrai  Huh^ 
vuLtrai  (8)  and  Krishnabhat  bin  Hiragange  v.  Kapabhat  bin 
JfoJballfca^  (I)  which,  nevertheless,  seem  to  their  Lordships  capable 
of  standing  together.  The  judgment  of  the  Fall  Bench  was  given 
by  Westropp,  0,J.  It  fully  upheld  the  decision  in  Krishnabhat 
hin  Hiragange  v.  Kapabhat  bin  Mahabhat  (I)  and  affirmed  the 
con'ootness  of  the  rule  there  laid  downf  or  the  interpretation  of  Act 
XIV  of  1859»  s.  1,  ol.  12.  The  rule  is  shortly  this»  viz.,  that,  inas- 
much as  the  term  '^immoveable property '^  is  not  defined  by  the  Act> 
it  must,  when  the  question  concerns  the  rights  of  Hindus^  betaken 
to  include  whatever  the  Hindu  law  classes  as  immoveable,  although 
not  such  ifk  the  ordinary  acceptation  of  the  word.  To  the 
iqpplication  of  this  rule  within  proper  limits,  their  Lordships  see 
no  objection.    The  question  must,  in  every  caacj  be  whether  the 

(1)  6  Bom,  H.  0.  Bep.,  A.  0.,  237.         (2)  9  Bom.  H.  C.  Rop.,  9^' 

(3)  6  Bom;  H.  0.  Rep.,  A;  e>,  56: 
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l87ir       sabject  of  the  suit  is  in  the  natoreof  immareable  property*  or  of 
M4iiABANA~*  <^  interest   in  immoyeable    property ;    and  if    its  nature    and 
Fottbb.      quality   can  be  only  determined    by  Hindu  law  and  usage,  the 
Jaswaht-     Hindu  law  may  properly  be  invoked  for  that  purpose.    Thus,  ia 
*^®'^      the  two  oases  on  which  the  aj^Uant  relies,  Hindu    texts  were 
X>iiAi  KuLu- legitimately  used  to  show    that,  in  the  contemplation   of  Hindu 
Ha^mot-    ^^^*  hereditary  offices  in  a  Hindu  community,  incapable  of  being 
S4IJU       held  by  any  person  not  a  Hindu^  were  in  the  nature  oi  immore* 
ables.    And  those    decisions    receire    additional  support  from 
the  1st  section  of   the  Bombay  Regulation  Y  of    1827,   which 
expressly  declares  hereditary  offices  to  be  immoveables^  an  enact- 
ment which,  inasmuch  as  it  relates  only  to    the  acquisition  of  a 
title  by    positive  prescription,   seems  to  be    unaffeoted    by  Act 
XIV   of  1859,   and   to  stand  unrepealed  in  the  Presidency    of 
Bombay^ 

The  learned  Oounsel  for  the  appellant  have,  however,  insisted 
on  the  authority  of  these  decisions  that  a  toda  gira»  hah  mnst 
be  held  to  be  an  interest  in  immoveable  property,  because, 
according  to  Hindu  law  it  would  be  nibandh  a.  Their  Lord- 
ships, in  dealing  with  this  argument,  prefer  to  use  the  Sanskrijt 
word,  inasmuch  as  they  do  not  think  that  '^corrody''  is  a  very 
happy  translation  of  it ;  ''corrody"  beiog  a  woid  of  medieval 
origin,  properly  signifying  a  peculiar  rights  viz.^  the  grant  by 
the  royal  or  other  tounder  of  an  abbey  of  certain  allowanbes 
out  of  the  revenues  of  the  abby  in  favor  of  a  dependent  or 
servant.  (See  DucangCi  in  verboi  Fitzherbert  De  naturd 
Brevium^  p.  230,  Writ  de  corrodia  hdbendo.) 

Whether  a  toda  giras  hakhe  nibandha  within  the  strict 
sense  of  that  term  is,  in  their  Lordships'  opinion,  a  question  not 
free  from  doubt.  The  original  text  of  Yajnavalkya,  which  is 
the  foundation  of  all  the  other  authorities  cited  by  Westropp 
C.J.,  implies  that  the  subject  rendered  by  the  word 
''oorrody^'  in  2  Golebrooke's  Digest,  Bk.  ii,  v.  84 ;  is  something 
created  by  royal  grant.  This,  too,  is  included  ia  Professor 
Wilsons'  definition  of  niblvandka.  That  the  word  in  the 
subsequent  glosses  on  Yajnavalkya's  text  is  used  in  a  wider 
sense  may  be  due  to  the  want  of  precision,  for  which  Hindu 
commentators  are  remarkable.    It  is,  however    unnecessary  to 
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consider  tbis  pointy  because  their  Lordships  are  of  opiaion  that  the       id78 
qaestion  whether  a  toda  giraa  hak  is  an  interest  in  immoyeable    mabakaka 
property  within  the  meaning  of  Act  XIV  of  1859  is  one  which     ^^'"' 
onght  not  to  be  determined  by  Hindo  law.    It  appears  from  the    Jabwanv- 
anthorities  cited  in  the  case  of  The  Collector  ofSurat  v.  Pesionjee       ^^^ 
Buttonjee  (1)     that  the  Qrasias  were    sometimes  Mahomedans,  "^^^^  Kitlu- 
and  therefo  re  that  the  hak  may  in  its  inception  have  been  held    Bakoohxiis 
by  a  Mahome  dan»    It  is  certain  that,  as  these  kcJes  now  exist       *^^'* 
they  may  pass    to^   and  be  held  and  esjoyed  by  Mahomedans 
Parsis,   or  G  hristians ;  and    their    Lordships   think    that  the 
applicability  of    partiealar  sections  of  this  general  Statute'  of. 
Limitation  mnst  be  determined  by  the  nature  of  the  thing  sued 
for,  and  not  by  the  statite^,  race,  character,  or   religion  oF  the 
parties  to  the  suit.     The  period  of  limitation   within   which  the 
claim  is  barred  mast  be  fixed  and  uniform  by  whomsoever  that 
claim  is  preferred  or  resisted. 

The  detenu  ination^  theref  ore,  of  the  present  question  depends 
in  their  Lordships'  opinion^  upon  the  general  construction  to  be 
given  to  the  terms  *'  immoveable  property"  and  "  interest  in, 
imm  oveable  property^'  as  used  by  the  Indian  Legislature.  Their 
Lordships  cannot  think  that  the  former  terms  is  identical  with 
*'  lands  or  houses."  They  conceive  that  the  word  '^  immoveable 
was  used  as  something  less  technical  than  ''  real,"  and  that  the 
term  "  immoveable  property"  comprehends  certainly  all  that 
would  be  real  property  according  to  Elaglisih  law^  and  possibly 
more.  In  some  foreign  systems  of  law  in  which  the  technical 
division  of  property  is  into  moveables  and  immoveables,  as  eg., 
the  Civil  Code  of  France^  many  things  which  the  law  of  Eng- 
land would  class  as  ''  incorporeal  hereditaments"  fall  within  the 
latter  category. 

NoWt  what  is  disclosed  on  the  record  touching:  the  natare  of  this 
hak?  The  plaint  claims  it  as  '^  leviable  upon  the  village  Mauza 
Kalam."  The  fair  inference  from  the  written  statements  of  the 
respondent  is  that  the  hak  existed,  and  was  regularly  paid  by 
bis  father,  as  inamdar,  up  to  the  year  1857-58.  The  question 
raised  by  these  statements  as  to  the  right  of  the  respondent  and 

(1)  2  Mor.  S.  P.  A.    Rep,  (Bom.^  1855),  29U 
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^^^       bis  father  ta  discontinue  the  payiaente  ia  one  to  be  determinecl 

MAB4B4KA    not  upon  the  issue  of  limitationi  bat   on  the   trial  of  the  ether 

^^^^?'     issaes    settled  ia  the    cause.    The  eyidesce  taken  in  the   amt 

Jaiwamt-    shows  that  the  answer  of  Hakoomutrai  (the  respondent's  fihther) 

^.         to  a  question  addressed  to  hitn  in  1856  bj  a  native   official,  to 

J^iBAx  KuLLi-  the   efiEect.  whether   tbwe   was  any  toda   giraa   paid  for   the 

Qavoomut-  Maharana  of  Ahmod  on  accoant  of  the  village  of  Kalam,  was, 
''there  are  payable  Broach  Rs.  501  for  the  ^a  of  the  said 
Bana;''  that  the  same  Hakoomutrai  described  the  money  paid  by 
him  on  aooount  of  this  hak,  in  bis  disposition  of  the  6th  of 
November    1861,  as ''  the  money    on   accoant  of    i^da  gtra» 

leviable  upon  my  i  nam  village  of  Kalam,"  and^in  his  disposition 
of  the  4th  of  April  1862,  aa  ''the  annual  amount  of  toda 
giras  of  my  village  of  Mauza  Kalam  ;"  and  farther  that  the 
piiyments  made  were  made  put  of  the  revenues  of  the  village,. 
and  were  so  entered  in  the  village  accounts* 

Taking  this  as  the  fair  result    of  the  evidence,  and  consider-^ 
ing  what  has  been  ruled  touching  toda   giras  haks  in  the  case  of 
Sumbhoolall  Oirdhurlall  v.  Tho  Collector  qf  Surat  (1)  and  other 
decided  cases,  their  Lordships  are  of  opinion  that,  whatever  may 
have  been  the  origin  of  the  hak,  it  must  be  assumed  tabe  now  a 
right  to  receive  an  annual  payment  which  has  a  legal  foundation^ 
and  of  which  the  enjoyment  is  hereditary  ;   and  that  the  liability 
to  make  the  payment  is  not  personal  to  the  respondent,  but  one 
which  attaches  to  the  inamdar  into  whosesoever  hands  the  Tillegfr 
may  pass ;  or,  in  other  words,   that  the  hak  is  payable  by  the 
%namd(»r  virtutotenurae.    This  being  so»    their  Lorddvips  have 
eome  to  the    conclusion  that  the    interest  of  the   hdkdar  doea 
possess  the  qualities  both    of  immobility  and  of  ii»definite  dura- 
tion in  a   degree  which,  if  the  question   depended  on   Engligh 
law,    would  entitle  it  to  the  character  of  a  freehold  interest  in 
or  issuing  out  of    real  property  (see  1    Cruise's    Digest,  p.  47, 
plac.    11) ;  that    upon  the    general  principles  ot   constraction 
applicable  ta   an    Indian  Statute,    it  must    be  held   to  be  ^'an 
interest  in  immoveable  property^'  within  the  meanings   of   Acb 
XIY  of  1859;  and,  accordingly,  that  the  suit,   having  beea 

<!}  S  Moore*s  L  A;.  1: 
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brought  within  tw^e  years  after  ike  date  %>i  tlie  last  payment,       1678 
can  be  maintained.  Mahaban4 

This  being  their  Lordshipa'  oonclusionon  the  first  and  prin-     i^i^bh^ 
cipal  question  argued,  it  is  unnecessary  for  them  to  consider  the    Jaswant- 
second,    «»2^-— Whether,   upon  the  principles  enunciated   and      ^^^^^ 
enforced  in  such  cases   as  The  Dean  and  Chapter  of  Ely  y.  Dssai  Kulu- 
Cash  (1),  Grant  v.  Ullia  (2),  and  Owen  v.  De  Beauvoir  (3;,  it  ^^^^. 
ought  to  be  held  that  inasmuch    as  Act  XIV  of^  1859  contains       baiji. 
no  express  words  to  bar  the  right  as  well  as  the  remedy,   that 
Statute  can  haveauy  efEect  on  the  appeUant's  claim,  except  that 
of  preventing  him  from  recoFcring  more  than  the  arrears  for  the 
six   years  next  preceding   the    institution  of  the    suit.    Their 
Lordships  abstain  from  the  consideration  of  this  question  the 
more  willingly  because  it  was  never  raised  in  the  Courts  below  ; 
because  the  pleadings  in  the  suit,  which  is  brought  to  establish 
the  right  as  well  as  to  recover  the  arrears'  assume    that  the 
whole  claim  is^aubjeot  to  the  law  of  limitation  ;   because  there 
seems  to  be  a   considerable    body  of  Indian  authoritiee    which 
support  that  assumption  ;  and  because  the  hmitatioa  applicable 
to  claims  to  establish  rights  will,  at  no  distant  date,  have  to  be 
determined  by  the  more  carefully-  drawn  Statute  of  Limitation 
of  1871  (4),  which  is  soon  to  supersede  that  of  18&9« 

On  this  appeal  their  Lordships  will  humbly  advise  Her 
Majesty  to  reverse  the  decrees  under  appeal ;  to  declare  that 
the  appellant's  suit  is  not  barred  by  the  Statute  of  Limitationst 
but  was  brought  within  time ;  and  to  remand'the  cause  for  trial 
oik  its  merits.  Their  Lordships  think  that  the  appellant  ought 
to  have  the  costs  of  this  appeal.  Tha  costs  incurred  in  India  by 
reason  of  the  trial  of  the  second  issue  should  be  dealt  with  by 
the  Bombay  High  Court  in  the  usual  way  on  the  final  determi« 
nation  of  the  cause ;  the  appellant  receiving  back  the  costs  (i£ 
V^)  which  he  may  have  paid  under  any  of  the  decrees  revised. 

Appeal  aUowed. 
Agents  forjbhe  appellant :  Messrs.  West  and  King. 
Agent  for  the  respondent :  Mr.  T.  L.  Wilson. 

(1)  15  M.  k  Yf.,  617.  (4)  Aot  IX  of  ISJI,  flee  Sched.,iiV 

(2)9M.&W.,  113.  No.  132. 

(3)  16M.&  W.,  547 1  and  5  ExoL,  160. 
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Befor$  SirSiehard  Couch,  Kt.,  Chief  Justice,  Ifr.  Justict  Macphertonf 

<md  Mr.  JutUee  Vontifem/ 

1S74 
June  25.  COOMBE  v.  CAW. 


Arrut  «i;^ec«lto»  of  DecrBe—Diseharge—Act  VIII  of  1869,  5.  878  -  Act 

XXIII  of  1861,  s.  8— ««tor». 

The  fact  that  a  judgment-debtor,  who  has  been  arrested  in  execution  of  a 
money^decree,  is  in  receipt  of  a  salary,  is  not  sufficient  cause  to  show  against 
his  discharge  under  s.  8  of  Act  XXIII  of  1861. 

>  This  was  an  applioatioQ  by  the  defendant  under  s.  273^  Act 
yill  o£  1859,  for  discharge  from  arrest  in  execution  of  a  decree 
for  money  obtained  by  the  plaintiff.  The  petition  tiled  in  sup- 
port of  the  application  stated,  that  with  the  exception  of  certain 
scheduled  prope  rty,  particulars  of  which  were  given  in  accord- 
ance with  the  terms  of  s.  27S|  and  of  a  monthly  salary  of 
Bs.  600,  the  defendant  was  not  possessed  of  any  property  :  and 
with  regard  to  the  salary  the  petition  further  stated  that,  by  au 
order  of  Court,  Bs.  100  of  such-salary  were  directed  to  be  paid 
monthly  in  part  satisfaction  of  a  previous  decree  against  the 
defendant* 

The  application  was  originally  made  before  Macpherson,  J., 
who  expressed  an  opinionthat  a  person  in  receipt  of  a^  salary  does 
not  come  within  the  purview  of  s*  278,  Act  YlII  of  1859  ;  but 
on  being  referred  to  the  case  of  Nawab  Asdutdowla  Beza  Ho8$ein 
Khan  v.  Eaminaaddowla  Abed  Khan  (1),  and  it  being  stated 
(^hat  the  defendant  was  willing  to  place  his  salary  at  the  disposal 
ot  the  Court,  the  learned  Judge  consulted  Pontifex,  J.  The  case 
was  subsequently  argued  before  those  two  Judges  who,  having 
regard  to  the  importance  of  the  question  involved,  suggested  a 
re-argument  before  themselves  and  a  third  Judge.  Counsel  on 
both  sides  assenting,  the  matter  now  came  on  before  the  Chief 
Jtti§tice  and  Macpherson  and  Pontifex,  J  J. 
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Mr.  Kennedy  and  Mr.  Branson  for  the  defendant.  ^^^^ . 

COOMBK 

Mr.  Lofjoe  for  the  plaintiff.  J^- 

The  Conrt  called  on  Mr.    Lowe  to    state  the   grounds  of  his 
opposition  to  the  defendant's  application. 

Mr.  Lowe :— ^Under  the  circnmstances  disclosed  in  his  petition, 
the  defendant  is  not  entitled  to  his  discharge  under  s.  278.  Act 
YIII  of  1859  was  intended  by  its  framers  to  apply  only  to 
Courts  not  established  by  Royal  Charter.  CI.  37  of  the  Letters 
Patent  of  1862  provided  that  the  proceedings  in  civil  suits  of 
every  description^  brought  in  the  High  Courts  should  be  regu-* 
Isted  by  the  Civil  Procedure  Code  and  such  other  enactments 
of  the  Governor-General  in  Council  in  isolation  to  civil  proce- 
dure as  were  then  in  force ;  but  the  Letters  Patent  of  1865 
enacted  that  all  procee  dings  in  civil  cases  should  be  regulated 
by  rules  to  be  made  by  the  High  Court  itself,  provided  that  in 
making  such  rules  the  Court  should  be  guided,  as  far  as  possible, 
by  the  provisions  of  Act  YIII  of  1859  and  of  any  other  law 
which  has  been  made  amending  .or  altering  the  same.  The  rules 
framed  under  that  clause  adopt  generally  the  provisions  of 
Acts  VIII  of  1859  and  XXIII  of  1861  as  the  procedure  of 
this  Court ;  but  the  Court  cannot  by  its  rules  create  a  jurisdic- 
tion which  it  would  not  otherwise  have ;  per  Norman,  J.,  in 
PrManna  MayiDasi  v.  Kadambini  Dost  (1).  [Couch,  Q.  J.--- 
This  is  not  a  question  of  jarisdiction.  If  these  sections  are 
inapplicable,  what  power  has  the  High  Court  to  arrest  in  execu- 
tion 7]  There  is,  it  must  be  admitted,  very  little  doubt  that  the 
arrest  sections  of  Act  VIII  of  1859  do  now  apply  to  the  High 
Court  on  theoriginal  side,  but  under  b.  8,  Act  XXIII  of  1861, 
it  is  good  cause  against  a  debtor's  discharge  to  show  that  he  is  in 
reoeipt  of  a  salary,  and  will  not  set  aside  any  portion  of  it  to  pay 
his  debt.  [Mr.  Kennedy, — The  defendant  has  offered  to  place  his 
salary-  at  the  disposal  of  the  Court.]  Not  in  his  petition :  moreover j» 
if  the  Court  were  to  oirder  him  to  pay  a  certain  sum  out  of  his  salary 
and  he  refused  to  obey  the  order,  the  plaintiff  would  wholly  lose  * 

(1)  3  B.  L:  Bv  0.  Oi,  85  ;  m  p.  88, 
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1874       tbe  benefit  of  bis  presenfc  execution  proceedingSj  and  it  is  donbt- 

CooMBB     ful   whether  the   defendant  could  be    re-arrested;    sees.    282. 

V-         [Couch,  G.J. — The  Legislature,  while  directing  an  enquiry  as  to 

the  debtor's  future  means,  appear  to  have  made  no  provision  to 

feecure  the  application  of  those  means.]  The  petition  shows  that 
the  defendant  is  in  insolvent  cireumstanoes,  and  he  ought  tbereiore 
to  go  to  the  Insolvent  Court,  where  he  could  be  placed  on  terms; 
The  plaintiff  connot  force  him  into  the  Insolvent  Oonrt*  [Cough, 
O.J.— At  present  we  can  only  consider   whether  the  d^ndant  is 

«ntitied  to  his  discharge  nnder  the  Citil  Procedure  Gdde.j 
Then  it  is  submitted  that  he  has  f idled  to  comply  wi<^  tJM 
requirements  of  the  Act  as  he  has  not  placed,  and  indeed  cannot 
plaee»  his  f otsre  means  at  the  disposal  of  the  Court.  At  all  events 
as  the  defendant  is  earning  a  salary,  and  has  allowed  himself  to 
be  arrested  instead  of  piling  his  debts  out  of  that  sakayi  ihm 
Gonrtin  the  €xerdse  of  its  discretion  ought  to  refuse  to  dis- 
charge  him, 

Mr«  Emnedy  for  the  defendant.«-The  words  '^  may  diredi  tihe 
discharge  of  the  defendant  from  custody^'  in  s.  8,  Act  XXIII  o^ 
1861,  must  be  read  as  imperative— Mociou^aU  v.  Paierstm  (1), 
Anand  Chandra  Pal  v*  Panehilal  Sarma  {2),  and  De  B<mza  v« 
The  Secretary  of  State  (3).  [Coucfl»  C.J. — The  provision  as  to 
showing  cause  gives  some  discretion  to  the  dourt,  though  die 
word  ''may''  may  not.]  Assuming  that  the  Court  has  a  discre" 
tion  to  refuse  to  discharge  the  defendant,  no  sufficient  eans^ 
against  his  discharge  has  been  shown  in  this  case*  Further, 
parts  of  a  statute  in  pari  materia  must  be  read  togfether.  If 
this  application  be  refused,  and  the  defendant  sent  to  prison>  be 
might  at  once  apply  for,  and  woald  be  entitled  to^  his  ctisoharge 
under  ss«  280  and  281.  It  would  therefore  be  an  idle  ezencisa 
of  the  Court's  discretion  to  commit  him  under  e.  274.  8^  281 
shows  the  nsiture  of  the  enquiry  directed  by  a;  8»  Aet  XXIII  of 
1861 ;  and  the  cause  shown  under  the  latter  section  most  be 
such  as  would  be  an  answer  to  an  application  tinder  s.  280, 
Under  s.  281  the   debtor  is  entitled  to  his    discharge,  unless  he 

(1)  11  a  B.,  755.  {2)  5  B<  L.  B.,  691 ;  see  p.  699; 

(3)  12  B;  L:  B:,  42S: 


V. 
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has  committed  an  act  of 4)ad  faith  for  the  purpose  of  obtainiog  ^^^ 
it—  Butler  Y.  Lhyd  (!)•  It  is  admitted  on  the  plaintiff's  behalf  cooubs  ' 
that  the  def»:idant  would  be  entitled  to  be  discharged  if  he  were 
not  earning  a  salary ;  the  argument  therefore  comes  to  this*  that 
an  idle  man  is  to  be  discharged^  while  the  diligent  man  is  to  be 
committed  to  prifi(m ;  or  that  in  order  to  compel  a  man  to  paj  hii 
debts^  the  Court  is  to  deprive  him  of  his  only  means  of  doing  so» 

The  following  judgments  were  delivered  :— • 

CouCH^  CJ.^^Mr.  Lowe,  who  opposes  the  application^  said 
that  there  can  be  very  little  doubt  that  s.  273  of  Act  YIII 
of  1869  and  thef  following  sections^  as  well  as  s.  8  of  Act 
XXIII  of  1861,  are  the  law  on  the  original  side  of  the  Court, 
and  regulate  its  practice.  He  said  *'  very  little  doubt ;''  but 
there  is  no  doubt  that  it  is  the  law*  and  it  has  been  constantly! 
acted  upon. 

The  question  we  have  to  decide  is  what  is  the  meaning  af 
8.  278.  Of  course,  in  considering  that»  we  must  look  alsa  at  the 
sectiohB  in  Act  YIII  which  follow  it.  It  appears  to  me  that  tho 
general  design  of  these  provisions  is  that  a  man  is  not  to  ba 
needlessly  and  uselessly  detained  in  prison. 

Imprieonmeiat  is  not  to  be  arbitrary  and  capricious :  there 
must  be  some  object  in  it,— <to  oblige  the  debtor  to  make  a  full 
dtscloBure  of  his  property,  and  to  prevent  him  from  f raodulently 
ooneealifig  property  which  might  be  taken  in  execution  of  th6 
decree.  S.  27S  says  that  the  person  who  is  arrested,  when 
brought  up,  may  apply  Jor  his  dischargee  ^^  on  the  ground  that 
he  has  no  present  means  of  paying  the  debt,  either,  wholly  or  in 
part ',  or  if  poesessed  of  any  property  thai  he  is  willing  to  place 
whatever  property  he  possesses  at  the  disposal  of  the  Conrt/^ 
And  he  is  to  give  ^^  a  full  account  of  all  his  property  of  what- 
ever nature,  whether  in  expectancy  or  in  possession.''  And 
u.  8  of  Act  XXIII  of  1861,  which  is  substitvtted  for  s.  274  of 
4ct  YIU  of  1859,  provides  that  ''  the  Court  shall  examine  the 
applicant  as  to  his  then  circumstances,  and  as  to  his  future 
means  of  payment,  and  shall  call  upon  the  plaintiff  to  show  causa 

(1)12B.L.K.,  App.,1?, 
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1874        why  he  does  not  proceed  against   aiijr  property  of  whicli  the 
■   CooMBK      defendant  is  possessed,  and  why    the  defendant  shonld  not  be 
V.  discharged  ;  and  shonld  the  plaintiff  fail  to  show  saeh  cause,  iht 

Court  may  direct  the  discharge  ef  the  defendant  from  cnitody.'' 
Allowing  that  the  word  '^  may''  is  imperative  npon  the  Court, 
and  has,  in  fact^  the  same  meaning  as  '*  shbll/'  (the  dncharge  of 
the  defendant  from  custody  is  only  to  be  granted  when,  in  the 
opinion  of  the  Courts  the  plaintiff  shall  have  failed  to  show  snoh 
cause. 

The  question  is  whether  the  plaintiff  here  tan  be  said  to  have 
failed  to  show  cause.  Tho  only  cause  shown  is  that  the  defend- 
ant is  holding  an  office^  for  his  services  in  which  he  is  is  entitled  to 
receive  a  monthly  salary.  If  he  is  not  discharged  and  remains 
in  prison,  he  cannot  perform  those  services,  and  we*  may  certainly 
assume  that  he  would  not  continue  to  receive  the  salary  ;  so 
that,  if  the  cause  shown  is  allowed  to  be  sufficient,  the  salary  wiU 
entirely  cease.  The  fact  of  his  being  entitled  to  receive  a 
salary  which  he  can  only  get  by  being  discharged  is  givta  M  a 
reason  tiiat  he  should  not  be  discharged.  I  cannot  see  that  it  is. 
When  we  consider  what  might  follow  on  his  Bot  being  dis- 
harged,  and  being  committed  to  prison,  it  would  <  seem  that  the 
Court  ought  not  to  refuse  his  discharge.  He  might,  upon  being 
committed  to  prison,  apply  under  s.  280  for  his  discharge,  and 
then  he  must  give  a  full  acoonnt  of, all; property  of  whatever 
nature  belonging  to  him,  whether  in  -  eSup^ctency  or  in  possession, 

and.  of  the  places  where  such  property  is  to  be  found.  By 
a.  281,  the  Coart,  on  such  application  being  made,  is  to  cause  the 
plaintiff  to  be  furnished  with  a  copy  o  f  the  account  of  the 
defendant's  property,  and  to  fir  a  reasonable  period  within  whicli 
the  plaintiff  may  cause  the  whole  or  any  part  of  snch  property 
to  be  attached  and  sold.  If  the  plaintiff  does  not,  within  the 
time  specified,  prove  that  the  defendant  has  been  guilty  of  any 
of  the  acts  there  mentioned,  he  will  be  discharged.  This  section 
shows  that  the  property  intended  by  the  former  section  is  pro- 
perty which  may  be  made  available  for  the  satisfaction  of  the 
debt,— which  may  be  realized  and  sold.  This  being  the  state  of 
things,  and  the  defendant  being  able,  if  we  w&re  now  to  send 
him  to  prisouj  to  apply  for  his  discharge   under  s.    280^  I  think 
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we  ought  not  to  refdse  it  under  s,  273.    It  is  a  case  in  which ]^^ 

there  ia  not  sufficient  cause  shown  for  not  discharging  hifn.  Coombs 

It  appears  to  me  that  the  scope  of  these  provisions  does  not  caw. 
require  that  the  defendant  shonld  be  committed  to  prison  for 
what  would  not  be  a  legitimate  advantage  to  the  plaintiff.  The 
Coart  would  not  allow  a  person  to  be  imprisoned  in  order  to 
oblige  him  to  obtain  money  from  other  persons  to  pay  the  debt^. 
and  to  incur  a  debt  which  he  would  be  as  little  able  to  pay  as  the 
present.  It  will  not  aid  in  forcing  other  persons  to  take  the 
risk  of  loss  which  is  now  the  creditor's.  As  we  have  not  the 
power  of  giving  the  plaintiff  any  lien  or  charge  upon  the  salary, 
or  to  secure  to  him  a  part  of  it  in  preference  to  any  one  who 
iuay  hereafter  attach  it,  we  see  no  alternative  but  to  declare 
that  the  defendant  is  entitled  to  be  discharged  if  the  other 
circumstances  necessary  are  proved.  Macpherson^  J.^  will 
now  take  up  the  matter,  and  will  also  deal  with  the  costs  of 
this  application. 

Maophebson,   J.— -Having  heard    the  matter  fully  discussed, 
I  am  of  the  same  opinion  as  the  Chief  Justice. 

PontiFex,  J.— I  am  of  the  same  opinion  (1). 

(1)  Tbe  defendant  was  Bnbseqnenily    benefit  of  b.  6,  Act  XXTII  of  1861 
ezaimned  aa  to   hiaxaeanB  before  Mao-    ord0i«dbim  to  be  discharged.     The 
pherson,     J.,    who,    being    of    opinion    learned    Jadge,  however^    made    iio 
that  there  was    nothing  in    the  defend-    order  as  to  ooats. 
ant's    conduct  to  disentitle  him  to  the 
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1874  B^Jort  Sir  Hiehard  Couch,  KU,  Chief  Jwllce.  Mr.  Jnttice  L.  S.  Jaduon^ 

April  22.  ji^  JutHce  Phaar,  Mr.  jMgiice  Aintiie,,  and  Mr.  JuHiu  Morris, 

KARBNDKA  NABATAN  BOY  OHOWDHBY  (PLAiUTiFf).  ».  ISHAN 

CHANDRA  SEN  (DvnMi^jMn)-^ 

"Right  of  Oecupaney^THmifer^Abandofmmt^Bsnff.  Act  VI J I  of  1869,  t.  G. 

A  fiMcfamrori  maurNM  potta'  was  grmnted  in  1838  to  A,  who  was  found  to 
have  held  thefennder  u  a  ryot  till  1869,  whon  his  right>  title,  and  interest 
were  sold  in  ezeeatioD  of  a  decree,  and  purchaeed  by  B,  and  the  latter  was 
accepted  as  tenant  by,  and  paid  rent  to,  the  zemiadar  for  nearly  twelve  yean 
The  femiadari  beini;  lold  in  1871  for  arrears  of  Goverament  veyenne  wa 
pmobaaed  by  tlM  pUintilty  who  gara  B  notice  to  qoit,  and  ob  fait  refaial' 
bronght  the  present  snit  to  eject  him.  Held,  that  the  right  of  oocapaney 
which  A  had  acqnired  under  s.  6  of  Beng.  Act  Vtll  of  1869,  at  the  time  of 
the  sale  to  B,  was  not  transferable.  EM,  farther,  that»  by  oeasiag  himself 
to  hold  or  ealtivate  the  land,  it  might  be  considered  that  A  had  abandoned  his 
right,  or  that  the  right  had  ceased.  No  right  therefore^  remsined  in  ^  or  his 
heirs  nioh  as  would  prevent  the  plaintiff  from  ejecting  B. 

Thx  facts  of  thia  case  as  it  came  before  tlie  Fall  Bench  were 
stated  as  follows  in  tbe  order  of  reference  by 

Mabebt,  J.— -In  this  ease  it  appears  that,  on  the  Slat  March 
1838^  the  zemindar  granted  to  one  Krishna  Chandra  Das  a 
potta  of  301  bigas  of  banjar  waste  land  at  a  yearly  rent  of 
Sa.  Bs.  18-13j  to  hold  the  same  by  raising  bonds  and  exca- 
vating tanks  in,  and  by.  cultivating,  the  said  land  himself  or  by 
means  of  tenants,  from  generation  to  generation  as  a  mukarrari 
tenure :  and  there  was  a  stipulation  that  the  rate  of  rent  should 
never  be  changed.  Krishna  Chandra  held  under  the  potta  until 
the  5th  December  1859,  when  the  defendant  purchased  and  got 
into  possession  and  was  accepted  by  the  zemindar  as  bis  tenant 
under  the  potta  in  the  place  of  Krishna  Das.  On  the  6th  May 
1371  the  zemindari  was  sold  for  arrears  of  Government  revenue 
and  purchased  by  tbe  plaintiff,  and  on  the  22nd  September 
1871  the  plaintiff  delivered  to  the  defendant  a  notice  to  quit* 

*  Begnlar   Appeal,    No.  27  of  1873^  against  a  decree  of  the   dabordiai^td 
Judge  of  Zilla  BeerbhooDi  dated  the  I^th  tforemhcr  1872, 
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SevemI  objections  wers  teken  by  the  defendant  whidi  ba^e       ^'^^ 
been  foand  to  be  untenable ;  the  only  enbstantial  question  being    Nabbndba 
tbat  whieb  we  reserved  for  consideration^  namely,  wbether  th©  ^cbowmot  ^ 
defendant  is  protected  from  being  tnmed  cot  by  the  proviso  of         v. 
8.  87  of  Act  XI  of  1859 ;  in  6ther  words  whether  he  is  a  •*  ryot  ^tS  awi^* 
having  a  right  of  occupancy .**    If  he  is,  although  his  rent  may 
be  enhanced  according  to  lawi  he  cannot  be  ejected* 

This  question  was  raised  in  the  lower  Court  by  the  fifth  issue 
in  a  somewhat  inaccurate  f  orm,  and  I  cannot  say  that  either  the 
evidence  or  the  finding  of  the  Subordinate  Judge  is  quite  as 
clear  and  as  f  qll  as  it  might  be ;  but  upon  the  whole  I  think  we 
may  take  it  as  established  that  the  land^  when  the  potta  was 
originally  granted^  was  waste  land  without  any  tenant  upon  it  i 
that  Krishna  Chandra  entered  upon  the  occupation  himself ;  and 
that  he  brought  a  portion  of  the  land  into  cultivation  himself,  and 
prepared  the  way  fdr  cultivating  the  remainder  by  excavating 
a  large  tank,  and  briuging  tenants  on  to  the  land,  by  whom  a 
farther  portion  was  brought  into  cultivation.  About  two-thirds 
of  the  land  appears  to  be  now  under  cultivation,  aaad  all,  or 
very  nearly  M,  oi  this  is  held  by  tenants  under  the  defendant. 
The  tenants  appear  to  hold  what  are  called  bhag-jotea^  that  is  to. 
says  the  defendant  is  entitled  to  a  share  in  the  produce. 

Under  these  oiroumstanoes  I  think  that  the  tenure  of  Krishna 
Das  was  in  its  inception  a  ryotti  tenure.  It  ?ras  certainly  not  the 
tenure  of  what  has  been  called  a  middleman,  for  he  was  the 
immediate  occupier  of  the  soil-  Nor  could  it,  in  my  opinion, 
be  rightly  called  the  tenure  of  a  talookdar.  The  po(tta  confers 
no  privileges  upon  the  grantee  other  than  tbose  of  an  ordinary 
ryots,  and  contemplates  that  the  grantee  will  bring  the  land  into 
cultivation  by  his  own  personal  exertions,  as  was  actually  the 
case.  I,  theref  ore*  think  that  Krishna  Das  was  a  ryot,  and  con- 
tinued to  be  so  down  to  the  time  when  he  sold  his  tenure  to  the 
defendant. 

It  seems  (o  me  also  that  defendant  is  a  ryot ;  he  succeeded  to  a 
ryot,  and  there  was  nothing  to  change  his  status ;  if  therefore  he 
acquired  a  right  of  occupancy  from  Krishna  Chandra,  he  is  within 
the  protection  of  the  section.  He  had  only  been  in  occupation 
11  yeaia  9  months  and  17  days,  when   the  notice  waa  served 
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1874       upon  lum ;  he  hadi  therefore^  gained  no  right  of  occnpancjr  himself^ 

Narbwdra  ^^^  there  are  many  decisions  of  this  Court  that  the  possession  of 

Naratan  Rot  the  tranlsfe'k'ee  cannot  be  added  to  the  possession  of  the  transferor. 

V.  The  last  of  these  decisions  is  Eyder    Bukah  v.  Bhuhindro  Deb 

^"A*u^-^*"  Oowar  (l}/and  the  only  decision  to  the  contrary^  "Euro  Chunder 

Ooho  v.  Dunn  (2),  must,  1  think,  be  considered  to  be  over-ruled. 

The  questions  to  be  decided  are,  therefore^  reduced  to  these 

two : — (i)  Whether  the  right  of  occupancy  which  Krishna  Das 

had  at  the  time  of  the  sale  to  the  defendant  was  transferred  to 

the  defendant  T  And  (ii)  whether^  if  it  was  not  so  l^ansferred 

(i)    Before   Hr,   Justice    Sayley  and    be  dear  that  they  are  not  entitled  to 
Mr.  Justiee  MUter,  do  eo.    <*The  poBaeseion  of  a  father  or 

T/ie  ls£  Fehruary  }873.  other    ancestor    frQm    whom    a  ryot 

inherits     may    be    added"      in     this 

B  YDERBUK8H  AND  Another  (Dbi'KN-  manner;    bat  not  the   possession  of   a 

DANTs)  9.  BHUBINDAO  DBB  OOWAR  vendor.    It    is  trae  that  the  zemindar 

FLAiNTlFff).^  consented  to-   the   transfer,  bnt  euoh 

Bight   of  Occupancy — Transfer — Act  consent  cannot  give  to    the  defenanto 

J[oflS69,8,  6.  any  right   higher  than    that  possessed 

Baboo   DebeTtdro   Nareyan  Boae   for  by  their  vendor,  and  as  it  appears  from 

the  appellants.  the  faots  of  this  case   that  the  vendor 

was  a  mere  tensnt-at-'Wil],  and  bh,  under 

.   Babooa    Doorga    Mohtin    J)oms    and  tho  provisions  of  the   section  referred 

hishsn  Doyal  Roy  for  the  respondent,  to,  the    defendants  are  not   entitled  to 

Thb  judgment    of   the   Court    was  add  to  their  own  possession  the  posses* 

delivered  by  ston   of  their  vendor,  this   ground  of 

JiiTTSB,     Z, — ^We     are   of    opinion  appeal  mnst  fail, 

that   this   special  appeal  ought  to  be  The  other  ground  as  to  the   extent 

dismissed.  In  order  to  establish  a  right  of  the    jote   of  Midni   Bewa   does  not 

of  occupancy,   it  was  necessary  for  the  appear   to  be    made  out.    It   is   clear 

defendants    to  prove  that  they   had  from      the      jafMi-v>a9iUhaki      papers 

been  in  possession  of  the  disputed  land  of  the   time  of   the  Gonrt  of  Wardi^ 

continuously  for  a   period  of  12  years,  whioh  have   been  put  in  by  the  plain- 

The   Judge  in  the  Gonrt    below  has  tiff,  as  well  as  from  other  evidence,  that 

found  that  they  had  been  in  possession  Midni  Bewa  and    Kadir    Baksh  held 

for   11   years    and' 8     faionths   only,  two  distinct  jotes,  although  the  fonner 

It  has  been  argned  that  the  defendants  had   originally    purchased  from    the 

are    entitled    to  add    to    their    own  latter  an  undirided  half  share   of  his 

possession  the  possession  of  one  Jesraj,  jote. 

from  whom    they   purchased    the  land  Wo    therefore   dismiss  this   appeal 

in  question.    Bnt  nnder  the  provisiom  with  costs, 

of  s.  6,    Act  X   of  185S^,  it   appears  to  .   (2)  5  W.  H.,  Act  X  Bnl.,  55. 

*  Special  Appeal,  No.  I2j2  of  1871,  ngainstadecreeof  the  Judge  of  ZillaEungpore^ 
dated  the  SliA  May  1 871,  reversing  a  deoree  of  the  subordinate  Judge  of  that  dis« 
trict^  dated  the  16  JtTay  1869.  ' 
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is  it  still  existence  ia  iSiriskna   Das  er  his  heirs,  and  being  ia       ^^^^ 
«2Jstence^  will  it  prevent  the  plaintiff  from  ejecting  the  defendant  f   Kabbndra 

The  first  of  these  qnestions  has  been  not  tmfrequently  said  to  chovdhby 
have  been  decided  by  a  FallBench  in  thet»se  of  iiyood&taPdr«a(2v,         ^• 
Smamhandee  Begum  (1) }  and  if  that  had  been  the  case,  this    dbaSbms 
•reference  woald  have  been  nnnecessa  ry.    Bat  this  case  deddes  a 
totally  -different  pointy  as  may  be  seen  by  considering  the  circom** 
vtances  out  of  which  it  arose.  The  defendant  held  a  non-transferable 
tenure^  and  he  had  held  it  for  more  than  twelve  years.    He  then 
«ittempted  to  tranfer  it^  but  the  zemindar  refused  to  recognize 
the  transfer^  and  sued  him  for  his  rent.    The  argument  for  the 
defendant  was  that^  becanse  be  had  gained  a  right  of  occupancy, 
therefore  that  which  was  a  non-transferable  tenure  had  become  a 
transferable  one»  and  tbatj  therefore^   his  liability  ceased.    The 
question  was  not  referred  because  there  were  any  confliotinS 
decisions  upon  the  point ;  but  because  of  its  importance,  and  afl' 
pointed  out  by  the  Full  Bench,  no  eases  had  ever  gone  to  thia 
e:rtent.    No  argument  appears  to  me  i^ecessary  to  show  that 
this  decision  has  no  bearing  apon  the  subject  now  under  con- 
sideration. 

Of  the  other  cases  the  following  have  been  relied  upon  in 
favor  of  the  transferability  of  the  tenure :  Mtissamut  Tara* 
m&nee  Dossee  v.  Birreasur  Mazoamdar  (2),  Juggut  Chunder  Boy  v» 
Ramnarain  Bh/tdtaeharjee  (8);  and  Nwnku  Boy  v,  Mahabir 
Frasad  {i)%  The  following  have  been  relied  on  for  the  opposite 
view :  Dinahumdhoo  Dey  v.  Bamdhone  Boy  (5),  Bam  Ditrga  St*«- 
dari   v.  Brinddban  Chandra  Sirkar   Chowdhry  (6)1   Tarapersad 

JEZoy  V.  BoofjohafUo  AcharJM  Chowdhry  (7),  and  Hyder  Buksh  v. 
BhuiindroDeb  Coioar  (8).  It  is  not  easy  in  all  these  cases 
to  be  quite  sure  of  the  grounds  en  which  they  proceed^  but  it  is 
not,  we  think^  possible  to  reconcile  them  all. 

Besides  these  cases  it  may  be  convenient  to  refer  to  cAscs  in 
which  it  has  been  held  that  the  ryot  by  sub-letting  his  land  does  not 

(1)  B.  L.  B;  Sap.  Vol.,  725.  (5)  9  W.  B.,  522. 

(2)  1  W.  B.,  86.  (6)  2  B.  L.  B.,  App.,  37 
(3)I<i,126                                          (7)  Boat,  p.  281. 

(4)3  B.  L.  E.,  App.,  35.  ^  (8)  Ante,  p.  276. 
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1874        ^etennne  hiB  rigbt  of  occupancy — KaUe  Kishoree  Chatterjee  v. 
Nakendba     -B^^  CAMm  ShaJi  (1),   Earan  Chandra   Pal  v.   JluJcta   Bund' 
Hara  CAN  Roy  ^^♦^' CAowdfcrain  (2),  and  Jawir   Oazi  y,   Ooneye  iiundul    (3). 

Ohowdhby        (1)  9  w.  R.,  344.  wise  not  so  <«).   He  further  Md  tbat  as 

tsHAN  Chan-      (2)  1  B.  L.  R.,  A.  d  81.  the  former  ryots,  lesson  of  the   plain- 

DZA  Sen.         (3)    Before   Mr,  Jwtice    Loch    4md    tifiEs,  had  left  the  land,  the  defendants, 

Mr.  Justice  Mitter,  zemindars,    were    entitled     to   enter 

upon  it,  as  raled  Vy  a  Diyision  Bench 
Th4 10th  June  1868.  of  this  Coart  in  the  case  of  /oy  Kishen 

"ilooherjee  v.  Baj  Kiahtn  HoohtrJH  (5)« 

JAMIB   GAZI   AND  ANOTHKB  (Fi«Aiir-        We  think    the  Fall   Bench   Baling 

tiffs)  v.  GONEYE  MUKDUL  amb    quoted  hy  ihd  Jndgo  is  qoite  inappli« 

OTHEBS  (DxFBNDANTs),*  Cable  to  this  case.    That  related  to  the 

vale  of  a  tennre  in  which  the  tenant 
^ighi  a/  Ocoupaney-^LMie—Ahandon*    had  merely  acquired   a  right  of  ocoa- 

menL  panoy,  and  the  Goort  then  held  that 

a  mere  fact    of  oooapation   for  twelra 

Baboo  Bhowani  Churn  DuU  for  the    years  woold  not  alter  the  natnre  of  that 

appellant.  jote,  and  woold  not  make  transferable 

Baboo  AhJiai  Chum    Bow  for   the    what  was  not  so  in  its  oigin.    But  it 

respondents.  is  evident  from  the  terms  of  s.  6,  Act 

The    judgment    of   the   Gourt   was    X  of  1869^  and  from  the  judgments  of 

delivered  by  this  Gonrt  (one  of  Which  ia  the  case  of 

KaUe  Ki8hor$  Chatterjee  v.  Ram 
Loch,  J.— We  think  the  'judgment  Churn  Shah  (c)  has  been  qnoted  to 
of  the  lower  Coart  "must  be  reversed,  us  by  the  respondent)  that  a  tenant 
Tlie  plaintiffs  state  that  they  obtained  having  a  right  of  occapancy  can 
1L  lease  from  Jakir  Gazi  and  Bazi  create  a  lease,  and  that  the  lessee 
Bewa,  who  are  ryots  having  a  right  from  him  is  entitled  to  hold  the  land, 
of  ooonpaaoy ;  that  they  have  been  under  the  terms  of  the  lease.  If 
ousted  by  the  defendants  ;  and  that  therefore  the  zemindar,  who  is  entitled 
they  DOW  seek  -  to  recover  possession  to  receive  the  rents  of  the  land  from 
under  the  terms  of  their  lease.  the  ryots   having   a    right     of   ooou- 

The  Judge  has  reversed  the  order  of    pancy,  do  eject  their  leasees,  there  can 

the    first   Court,   apparently    on   the  be  no  doubt   that   such  lessees  have  a 

ground  that  the  lessors  of  the  plain-  right  to  recover  possession  under  the 

tiffs  were  not  entitled  to  grant  them  terms   of   their   lease,    the    zemindar 

a  lease^  that  such  lease  would  be  a  being   entitled    to   nothing    but    the 

transfer   of  their  rights  ;  that  it  has  amount  of  rent  which  the    ryots   who 

been   held   by   a  Fall  Bench  of    this  hold     from    him     immediately     have 

Court  that  a  right   of  oooupancy   does  agreed  to  pay. 

not  make  a  joto   transferable    if  other-  • 

(a)  Ajoodhia  Versad  v.  Emamlandee        (I)  5  W.  R.,  147. 
Begum,  B.  L.  B.,  Snp.  Vol.,  726.  {c)  9  W.  B.,  844. 

•Special  Appeal,  No.2252  of  1868,  against  a'decree  of  the  Officiating  Additional 
Judge  of  Zilla  Jessoro,  dated  the  23rd  May  18G8,  revezfling  a  decree  of  theSudder 
^unsif  of  thi^  districti  dated  9th  April  1867. 
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There  is  also  a  case  in  TvLicIi  it  has  been  held  Ihat,  if  a  ryot       ^^^4 
having  a  right  of  occupancy  transfer  bis  right  to  another^  the  Nabendba 
right  of  occupancy  is  not  thereby  forfeited  ;  and    the  zeminda^   Cho^I^ey'^ 
cannot  turn  the  grantee  out  of  possession — Oorachand  Mtiatafi  v.  ,      ^- 

MadanMohun  Sikdar  {I).     It  is   this  last  case  wbich  renders    dbaSss(« 

« 

Bat  it  is  said  that  the  tenant-lessors    be  reversed,  and  a  decree   given  to  the 
in     this   case    had   absconded.    Even    special  appellant  with  costs  of  aU  the 
snpposing  they    had,  that   would   not    Courts. 
give    the   zemindar   a   right  to   take 

possession  withont  the  intervention  of    (1)    Before    Mr,    JutHce    Loch    and 
Jaw;    The  mere  f^  of  a  man  taking  Mr,  JtMUce  WUer^ 

his  house  from  one  village  and  going 

to  another,  is  no  proof  oi  his   having  TJu  4ih  Fehruary  1869. 

absconded  and   given  np  the  land,  nor 

would  such  an  act  cm  his  part  entitle    GORAOUANI>  MUSTAFIfTLAiNTiFv) 
the  zemindar  to  treat  this  land  as   if       v.  MADAN  MOHAN  SIKDAB  and 
deserted,  and   allow  him  to  enter  into    otbebs  (Dsvbndants).* 
possession  of  it.    But   it  is  clear   in 
this   case   that     there   was    no   such  R,ffhi  of  Occupaney^Tranafer^ 

abandonment.    In  the  month  of  Pans 

thel6ssor0,after  spving^alease  to  the  Baboo    Khettemath     Base    for   th» 
plaintiffs  in  this  case,  left   the   village,  appellant, 
and  in  the  month   of    Falgun    follow- 
ing, the   zemindar    ousted    the  plain-  Baboo     Tarahnath     DtUt    for     the 
tiffs,  alleging  that   their   lessors  had  respondents, 
absconded.    If  he  thought    that  they 

had    absconded    and   arrears    of   rent  The   judgment   of    the   Court   was 

were  due   to   him,     he    should    have  delivered  by 
brought  a  suit  for  arrears  of  rent  and 

so     terminated    the     tenure    of    the  MI•ITE^^  J.— Two  points  have  been 

lessors.    But  he  has  no  right  to  enter  raised  in  this  special  appeal ;  first,  that 

into  the  land  without  the  assistance  of  a  mere  ^  r'ght  of  occupancy  not  being 

l^^^  transferable    according  to  law,     the 

The  judgment  quoted  by  the  Judge,  defendant    Madan    is   not   entitled  to 

in  the  case  of  Joy  KUhm  Moolserjee    v.  retain  possesaon  of  the  land  as  against 

Baj  KUhen  Mookerjee  (a)  is  also  not  the  plaintiff,  who  has  been  found  by 

applicable  to  this  case.  the  lower  Court  to  be  the  proprietor 

On   the    whole   we    think  that  the  of  the  same ;   secondly,  that  there  is 

judgment   of   the   Court  below   must  no  evidence    to  support   the  Judge's 

{a)  W.  B.,  147. 

•  Special  Appeal  No.  1218  of  1868,  against  a  decree  of  the  Offioiafcing.  Addi- 
tional Judge  of  Zilla  Jessore,  dated  the  16th  February  \m,  wewing  adecaee  ot 
{he  Mouif  of  Shoolysi  dated  the  a9tb  FefaraaKarl867» 
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1B74       i]^Q  second  o£  the  above-  qaestions  necessary.    There^  is,  it  is 


Kabkndba    true,  no  other  decision  npon  tbis  very  pointy  bat  it  appears  to- 

^OH^wDHBt*  ^*  *^**  *^  *^^  qaestions  are  so  closely  connected  as  to-  mak» 
9  it  desirable  that  botk  should  be  considered  together «.    The  twa 

^OTu  Bw^*'  questions  referred  are,  therefore^  those  above  stated^ 

Biaboos    SrinaUk   Doss   and    yiohim    Mbhukfi,   Bknf  £oc   the* 
appellant. 

Baboo  &opal  Lai  Mitter  £or  the  respondent.. 

:^boo  Srinatk  Ihss^-^TInd^v  Beng.  Act  TIU  of  1^69,  s.  6^ 
a  right  o£  occnpancy  is  a  personal  ri^ht  of  the  tenant.  To 
obtain  the  right  there  mnst  be  a  continuous  holding  for  twelve 
years  :  for  this  purpose  the  Act  expressly  xecogniaeathe  holding 
of  the  father  as  a  holding  of  the  son,  but  in  every  othev  .case  if 
the  tenure  be  transferred^  there  iire  successive  holdings^ and  not 
one  continuous  holding-  In  favor  o£  this  view  ace  the  cases  of 
Dinobtmdhoo  Bey  T.Ramdhone  Boy  (1),  Biomi  DurgaSundiariv^ 
Brindaian  Chand/ra  SirkcurChowdhry  (2),    TUrofraaad  Bdy  v^ 


finding   i^hat   tbe  ddfendBnto   ABh^ar  daa  as  hifi  tenant ;  bntr  bs  long  as  Ash-, 

and    BoBsiraddin,  the  {yredeoesBors   of  gar   and  BusBlraddia    are   alive,  and' 

the     defendant   Madta,   were-  ryots  as  long  aa  they  ha^e  done   nothing  to* 

having  a  right  of  occnpancy,  forfeit  their  right    of   oocnpancy,  the- 

With  reference  to  the  first  point  we  plaintiff    cannot  maiotam  a.    suit  for 
are  of  opinion   that  it  cannot  be  main^    kha&  possession. 

tained.    A    right  of   occapanoy  may        The  second    point  is  also   nntenable. 

Bot    be  transferable  by  law,  but  there  There    was  legal  evidence   ot  a   very 

jtenoanthority   ta*  shew  that  the  mere  strong  charaotevK  namely,  the  evidence 

transfer  of  sach   a  rit^ht  worhs   as   a  given  by  the  plaintiffs  own.  wiibnesses, 

forfeiture  of  tbe  rights  and   interests  to  show  tdiat   Ashgar  and  BnasiKiaddin 

of  oooapant  ryots  themselves.  Whether  had  acquired' a  right  of   occupancy    in 

Mad^n    has  acquired   any    thing    by  the  land    in  question,  and  this  Goart  i» 

the  auction«eaIe  in  qnestioa  or  sot,  it  nob   competent     to  interf  ero   with  the 

tB  not    neceflsary    for  us   to  decide,  Judge's    finding  based,  upon,  that  evi- 

because  the  Judge's  finding  that  Ashgar  deuce. 
and     Bnssiraddin*     who  have     been 

made  defendants  in  this  suity  aio  ryi^ts       This  appeal    is   accordingly  rejijcted 

having  a  right  of  occupancy,  is  a  snffi-  with' costs, 
rient  answer  to  tbe  plaifltifrt  olainilOr 
khat     possenralon.    The  plaintiff    may        (1>9W.  K.^6^. 
or  mfty  not  ohoose  to  recogni^  Mar       (SQ  2  B,  L.  B.|  App.|  37s 
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Smjokant(>.  Aofui/rjee  ffJumahnf  (l^Hycfor  Buhsh  ▼.'  EhuUndro       ^74 

(1>    Wor^    Ifr.    ^tice   B.  J^^^ofi.    the   def«ii<]«ito   oontonded    Uwt     >o  v^^ff^Tl^^ 
OMd  Jft^.  Ji^tiae  Mooiaiyed.  snohriglili  t^xiated  m  l^m.  Cww^hm 

Both  t]ia>  lower  Ooorta  b&ve  found  i'* 

«lifl  lUk  FOruaty.  l%Tl.  te  iavor   of  the   plmtiff  oa  tlM  qnee-  ^^^^  ^"^*" 

tio»of  limitaftloB;   ihey  1ii^t»  tonndl     ^^^^^ 

VA&^PBA8A]>    B07    aks   oonn*    ihet   to  was  ia  poMeisioii.    Tii»k»iKer 

(OafBNiMiMTC)     «.     SUAJOKAMTO    Ap^Jkto  Cowt^  concwnng   m  the 

AOHAKJBB:  CflOWDHET  (Pluh*    dBoUoo  o£  the  &irt  Courts  baa  lound 

^^^^^r  *  ^at  tiM  {Oaintiff  waa  di^oMeflsed  in 

€iMi]trftl274^  and  o»tiia  question  of 

JOiigM  of  0eeuppancy^    Transfir-^ofp-    tlie  n>M  of  doenpaaoy  of  th«  plaintiff, 

sent  of    imMdaf'^Aet  X  oflBm.    «ho  A]>peUat9  Ooori  aaexaa.  to  be  of 

«•  6.  opinion   that   vbotberlie  bald » right 

Baboo   Chunder   ISciikuh    Ohose    and    ol  oooiipaae]^   or  not,,  atfll  the  tnmafer 

BofMsh    eUtMer    Mitter    lot    tbi^    of  tiie  joti^to  the  peeient  plaintiff  was. 

appellants.  '  a  lega^  tMttafler^  and  oonaequaatly  the 

BabooB  Hem  Chunder-   Banerjee   and   ptetntiflP  waa  entitled  to  rtoover« 

6ri7iaf/t2>i»9^fortbereflpondeiit.  Tbo  tint   pmnt  taken    before  na  in 

Thb     foUowing     jtidgtnenta     were    special     appeal     i&    that  tba   lower 

delivered  :—  Appellate   Conrt   baa     not  pvopadj 

decided  the-  qneatioa<^   limitation.   I 
B.   Jackson^.   J.— This   was   a  raft    cttainlj  thdik  that  it  would  be  better 
nsdercl.  6^9.  23,  Act  X  of  1859.    IRie    il  the   Appellate   Goart     bad  giren 
plaintiff^    alleging  bimself    to   be  the    it^oWnreeaonafor  coming  to  tbeoon-^ 
owner  of  a   tennro   consisting   of  €^   olnsion  at  which  it  baa  arrivedk    Look" 
l^gaa   and  odd    katas   in  the   zemin->    ing  back  bowoTsir  to  the   faota  found 
dari  of   the   defendants,    stated  that    I9  the  ttopity    GoUieotor>  tbiare  seems, 
ba    had   been.  lUegBlly     dispossessed    "to  have  beeia  anple   OFidence   to  the 
fomthat  tennroby  the  defandants  oa    effect  that  tha  plain  tiff    had  been   in 
the  S7th  Citaitra  1274  (Stb.  April  1S6SX    posfieaaion  and  that  he  was  dispossessed 
and  he    therefora  songbt  to  recover    on  the  data  aU^ed^    The   firat  Court 
posaesBion*    Tho    defendants   ta  their    goes  verj  careinUy  into  the  evidence  on 
answer  denied   that  the  plaintiff  had    the  point,   and  considers   that  the  dis- 
been.  disposaessed   in    Ghaitra    1874^   possession  did    take  place   on   the  date 
denied  that  he  bad  beenki    possession    alleged.    There  is  also  the   fact  tliata 
for  tibiea  years   previous   to  that  time    few  years  before  the  alleged  dispotses- 
and  nrgpd  that   consequently    the  law    sion^  there  had  be^n  an  Act  IV   decree 
of  limitation    barred   tha  suit;   they    passed  in   favor   of  the   plaiatifl^   and 
arged  also  that  the  suit  wooU   not  lia   that  the  plaintiff  had  actaally    sought 
under   Act     X    o|    1859.    And    the    to  be   put  in   possession,   aad<  orders 
plaintiff   having   alieged  that   he  held    bad  been  passed  to    pnc  hink  ia  posses^ 
a   right  of    oooupaApy    in  this  land    sion.     Coupling   tbia   fact   with   iha 

*  Special  Appeals  No»  17^1  of  1870,  against  a  deeiea  of  the  Judge  of  Zilla 
Dacca,  dated  the  20th  May  1870,  a&ming  a  decree  of  tb«  0epnty  Oollectorof 
Ueonshsegunge,  dated  the  litb Ajignst  1869^ 
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M74       2?e6    Conwar    (1)>  and    JSw^i    iSfngfA    v.  Jfuroi   Singh  (2>. 

NlREMDBA 

NABAYjLti  ROT  evidenoe  of  diipoBaeMion  wnbueqneMj,    of  his  oonflent    to  the  transfer   of  tills 
CBowDH&y    it  seems  to  me  that  the   Courts   were    right  of  ocoapancj,  as  well  m  of  the 
j^g^j^^*Qg^     of  opinion  that  the  plaintiff  had   been    jote.    We    think    that  the    right    of 
iMtA  Sev.      in  possession  until  he  was  dispossessed    oooupanc^    stated  in  s.  6,.  ActX  of 
as  alleged,   and  that  there  was  ample    1869,  is  not  a  right   which    oaa  ho 
evidcBoe  to  support  that  finding.  tvanitferred  ezo^  as  laid  dowB  in  tfa» 

The-  seoond  point  whieh  has  been  Aot.  It  is  a  right  whicb  is  attended 
taken  before  us  ie  that  even  taking  the  with  csrtainprinleges  which  are  stated 
plaintiffs  statements  as  detailed  in.  his  in  Aot  X  of  1869;  those  privileges 
plaint  to  be  correot,  the  plaintiff  esn*  can  only  be  acquired  under  the  distinct 
not  obtain  a  decree ;  that  it  is  for  the  oircnmstancos>  stated  in  that  Act. 
plaintiff,  who  brings  a  suit  4^  this  sort,  There  is  nothing  to-  shosa  that  in  the 
t»show  that  his  tenancj  was  stiU  sab*  original  jote,  which  was  stated  to  haye 
sisting  when  he  was  di^KMessed*  been  held  bj  Mr.   Lamb^  there    wens 

The  plaintiff  claims  his  tenan<7  to  be  any  such,  tonus  as  would  make  the 
sabslsting  solely  on  one  gronnd,aamelj»  tenure  a  parpetual  one.  As  far  as  we 
tbat  he  held  a  right  of  occupancy ;  can  see|  it  was  only  a  yearly  holding, 
he  does  not  claim  to  hold  under  any  Even  if  the  defendant  consented  to 
terminable  lease  the  totm  of  which  has  the  transfer,  it  seems  to  me  that  the 
not  expired  ;  he  does  not  claim  for  his  plaintifif  thereby  merely  acquired  a 
tenure  any  particular  rights^,  his  claim  new  joto  on  the  same  terms  as  the 
ik  that  he  holds  a  right  of  occupancy,  original  tenure  was.  held.  He  might 
It  is  argued  before  us  for  the  defend*  in  time  acquire  aright  of  occupancy 
ant  that  this  right  of  oocupanoy  did  but  he  is  not  entitled^  to  make  up  his 
not  exist,  and  for  the  plaintiff  that  right  of  occupancy,  to  add  the  time 
the  plaintiff  had  made  out  suck  a  right,  during  which  his  predecessor  M^. 
We  are  act  satisfied  upon  this  point     Lamb  held  it. 

that  the    plaintiff    has    any   right   of       There  is  one  decision  ot  this  Court 
•ccnpancy.    The  plaintiff's    allegation    quoted  against  thia  new  of  the  law,  — 
is  that  this  tenure  was  formerly   held    in  the  case  of  Euro  Okunder  Ooho  v. 
by  Mr.  Lamb ;  that   he   purchased   it    Dwm  (a),,— and  these   is  no  doubt  it 
from  Mr.  Lamb  in  the  year  126rs    And    is  to  some  extent  in  point..   There  is 
that  the  was  dispoasesssed  in  the  year    an   allusion  there   to  some    consent  to 
1274.    It  is  admitted  then  that  between    tike  transfer   having  been   given,,  bat 
the  year  1267  and  1 274,  he  hiknself  eouM    whether  it  was  a  direct  oonsent  or  one 
not  have  acquired  a  right  of  occupancy,    presumed   only  from  the  reoeipt    of 
but  that  right  is   daimed  as-  having    rent,  is  not  very  clear  upon  the  facte, 
been  obtained  by    transfer  from  Mr.    In  this  case  now  before  us  there  was 
Lamb.     It    is    argued   that   as    the    no  direct  consent,  and  consent  is  only 
zemindar  oonsentodto  the  tranafec  of    presumed  from  the  receipt  of  rent  by 
the  rights  which  Mr.  Lamb   possessed    some  shareholder  of  the  estate.    The 
to  the  present  plaintiff,   the  condtict  of    two  oases  may  therefore  not  have-becMr 
the    semindflr,   in    allowing  the  sale 
•to  take  place,  was   sufficient  CTidenco       (a)  6  W,  B.,  Act  X  fiol.,  55« 


(1)  Antey  p.  276,  (2)  Tost,  p.  284, 
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The  vn\y   case  opposed  to    the    above   cases    is  Uussamul       M?^ 

aonlogoiis.    There    in    ft   eabeequent  is  open  «8  to  whether  the  tonancj  wae  i^abatam  Rov 

IVill  Bench  deeisioa  of  this  C<mrt|  to  be  at  an   end  or  not,    and  if   at  an  end*     Cbowdhbt 

fonnd  in  €he  case  of  Afoodhia  Persad  v.  the  rrot  mtist  fail  in  his   soit.  *'                ,      ^* 

ii^fiaoibefwKM    Besf«m   (a),   whiob  to  Looking  then  to  the   plaintiif  s  -esse      ^g^  3^, 

Bomo   extent  let  aside  <that  former  as  regards   his   own  tenanoy,  it  eeems 

deoiflion.    It  mi^   he   said  that  that  to  as  that  he   has  altc^ther  failed  to 

also   is  not  direetly  in  point    It  was  make  oat  his  right  of  oconpanoy.    He 

there  contended   that  erery  tenure  in  was   therefore   only    a  yearly   tenant. 

^R^oh    a  right    of   ooonpandy    was  His  own  Qtateraent     that  he   was  dis* 

aeqtiirea  beoame  a  tvansf erable  tenore,  possessed   at  the   end  of  the  yearis^ 

hat     it  was    held     "that    there  is  nnder  these   oiroomstanoes,  snfflcient  to 

BOihing   in  8. 6,  Act  X  of  1859,  which  throw  him  oat   of  Coart.     The  dispos- 

ahows   ihat    it  was    fhe    intention  session  was  on  the  27th  Chaitra  1S74. 

of  the  Legislatate  to  alter  the  nature  It  is  trae  that  two  or   three  days  existed 

of  a  ]ote,  and  to  oonTort  a  non-trans-  beyond  that  np  to   the  end  of  the  year. 

ftarable    jotot  into  a  transferable  one,  Bat  we  think  in   fact  that  the  dispos- 

merely  beoanse  a  ryot  who  held  it  for  session  was  at  the  end   of  the  year,  and 

tWelTo  years  had  therbygained*a  right  at   a  time  when   the  defendant  was 

of  occnpaney  nnder  Act  X  of  ISSS?'  entftled     to    dispossess    him  becanse 

1  am  of  opinion  then  that  the  plain-  his  yearly  tennre   had'Oeaaed. 

tiff  has  not  acquired  in  this  joto  by  his  The     plaintiff,   therefore   upon    the 

aeven  years'  holdings  or  by  the  transfer  facts  stated  in  the  plaait,  and  upon  the 

from   Mr.   Lamb,  any  right  of  ocou-  facts  found  in   this   osse^  cannot,  we 

ipan<7  7  and  the  pUuntilTs  tenure  most  think,     recover    his  jote.'    The  only 

fhereforelie  held  to  be  a  yearly  tonum  point  upon     which    there   m!ght    be 

Biibsistiog  from  year  to  year,  and  he  is  some  case   made  out  for  him  is   if  the 

liable  accordingly  to  be  dispossessed  original  Joto  was  a  perpetual  joto.    But 

at  the   end  of   each  year,   when  Ins  there  is  no   allegatioa  of  that  sort.    It 

tennre  is  liable  to  be  determined.  is  only    alleged   here  that  the  plaintiff 

There  was   at  one   time  some  ques-  has  a  right   of  oooapanoy,   and  that  the 

tion  whether  a  Oonrt  should,  in  trying  joto  is  transferable.      That  it  is  trans* 

a  case  under  cl  6,   s.   93,   Act  X  of  ferable  with   the  oonsent  of  the  zemin' 

1859,   go  into  the   question  as  to  the  dar  is  undonbtod,  and  such  oonsent  has 

pUlntiffs  tenure  being  still  subsisting  been  made  out    in  this  case,    but  there 

or  not.  Bat    this  has  been  set  at  rest  is  no  evidence,  and  indeed  noallegation* 

by  the   Fall   Bench   decision  of   this  that  the  original    tenure   of  Mr.  Lamb 

Court,  to  be  fonnd  in  the  ease  of  Jonav  was  of  a  perpetual   natore. . 

dun  Aeharje$  V.  ffaradun  Aeharjee  (h).  We   reverse     the   decisions   of   the 

It  was  there  held  that  in  a  suit  nnder  lower  Courts,    and   dismiss   the  plain- 

d.   6,  s.  tSk  Ao&  Xof  1869,   where  a  tiflPssnit  with  oosts  in   all  the  Courts 

lyot  alleged  that  he  had  "been  illegtily 

ejeoted,   it  was  a  proper  question  open  Mookxbjbb,    J.— I  ooncnr    in     dis- 

ior  determination  whether  the  tenancy  missing     the     snit    of     the  plaintifl 

was  at  an  end  er  not  r— "the  question  with  costs. 

W  B.L.  B.,  I&p.  Vol,,  725.  (b)  B.  L.;B.,  Sup.  Vol  102(\ 
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^g74       Taramonee   DosBee  v.    Birrseawr    Uwsoamchr   (1).    The   casea 

Narbjtdra   ^f  3ugpit    Chunder    Soy    v.   iJamnaraw  Bhuttacharjee     (2), 

Ni»ATA«  Ro¥  jy^jodAia    Peraad   v.    Bmambandee    Begum    (5),  and  iVunftw 

v.  JSoy  V.   JlfaA«&£r  PrcLaad  {i\   have  no  bearing  on  the  present 

^al^anT'  P^*°*  ^  ^'^^^  ^®^  ^*^®  ^^  ^^^^  ^   ^^*^   Chtmdsr    Qfiho  v, 
Dunn  {^),  Kalee  Kiah&re  Ohtbtterjee  v.   Earn  Chum  Shah  (6), 

Satan  Chandra  Pal  v.  KuJcta  StMdari  Chewdhrain  (7)^  «td 
Jamir  Oazi  v>  Goit^  Mwh^I  (8)^  which  merely  decide  ihat 
«  tenant  having  a  right  ef  occApauoy  does  net  forfeit  it  hf 
snb-lettiBg^  as  to  which  it  vamj  be  tibsenred  that  «k  6  of  Beng. 
Act  Yin  of  1869  express^  recogniaes  the  right  to  enb-leti 

It  is  submitted  that  the  second  qoestion  does  not  arise  in  this 
«ait^  which  is  brought  against  the  t^ns^nsferee  alon^.  [Couch^CJ*--^ 
{t  may  possibly  arise  ia  this  wayi-^i£  there  is  an  joxistiag  right 
of  oocnpaney,  the  plaintiff  may  not  be  entitled  to  reooyer  poaae»v 
sion  of  the  land.j     As  to  that  see  Bibee  Sohodwa  y.    SmiUk  (8)^ 

In  BuU  Singh  y^   IluratQin^h  (10),  the  rights   of  the   occa- 

<I)1W.  B.,8S.  Tu    jaOgnevt  of  the  Coui  WfA 

(5)  li^  ISe.  4eUvoied  hy 

(8)  B.  L.  &.,  S«p.  Vol.,  725. 

(4)  8  B.  L.  B.»  App.  8S. 

(6)  6  W.  B;,  Aflt  X  Bal^  6S» 

(6)  9  W.  B^  MA.  P9PAa»     J.^We    itidsk    th%t     tho 

(7)  1  B.  L.  B.,  A.  0^  SIn.  Jndgmeyii   of    tke   Sabordioato   Jadge 

(5)  AMtoi  p.  29$.  is  not  eafcirely  rigU  npon  the  £aote  a^ 

(9)  12  B«  I»  iU»  8!S.  whM  ik^jb  Court    arriyed.    Both  tho 

(10)  Btfwi  Mr.  Jmtiec   Phear  atul    first   Cport   and  the  lower    Appellate 

U^.Jut^ic$  Mor/i^.  Court   were    ajg;reed  in  thinking  that 

the  defeadapts  Nos.  1  and  i  had  failed 
2h£  2Qth  Septmbw  1373,  ia  provipg  that  ^hey  had  an  old  gora^ 

h^ndi   right   to     their   jotei  bat    the 

BUTI  BINaH  CPIiAINTItf)  »•  MUBAT    lower  Appellate    Courts  upon  the  evi- 

SlNGH  AMOOTUBU  (PKrJtiiOAKTS)**      denoe   whioh  it  refers  to»   was  of  opi« 

nion  that  these  defendants  had  grained 

BigfU   9f   Oemfooiei^AktndmiMfU^    a  right  of  ooc^pattpy  under  the  renlj 

Tr«iMrf«r     •/    Ptfrlioii     qf     Jol^^    law,   and  that  such  a   right  of  oocn- 

Omtorn.  panoy  wi^  in  their   village  orintheii^ 

Mr.    B.     E.  IVsiddto    and  'Baboo    neighbourhood*  rqopgniised    as  a  tr^ns- 

UoUniUohwn  Boy  for  the  appellants,    fecable  righty  irx«fl?eotive  of  thp  wiH 

Mr.   C.   ar^^oty     aad  Baboo  if«-    of  the   aomindar.    It     seema     to  as 

Hadhub  Sen  for  the  respondents.  mew     than     doabtfu}  whetMr     WJf 

•  Special  Appeal,  No,  1651  of  1879,  against  a  decree  of  the  Bnbordinate  Jndge 
of|Zilla  Bhangnlpore,  dated  the  ^Bth  July  1872,  reVening  a  deoiree  of  the  Monsif 
of  Monghyr,  Sated  the  7th  June  1872, 
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paiioy  tenant  had  not  been  transferred.     Oarachand  Mustafi^:        1^74 
Madan  Mohan   Sihdar    (1),  it    is    submitted,    was   wrongly    Nabbndba  ' 
decided.      [Coucfl,  0.  J. — That  case  appears  tame  to  nut  the  N^'"^^*'^* 
point  on  a  wrong  ground  ;  it  is  not  a  question  of  forfeiture,  but  v 

o£  abandonment ;  the  tenant  may  abandon,  and  the  landlord  ^^  iSu''^^ 

m^noe  ooald  establiih  thai  a  bare  back  or  rea&Buma  pOBsessioii  of  then 
right  of  oooapaiM^  nnder  the  Aol  waB  very  laada  :  tibeir  responaifaility  to 
traiiBferable,  inrespeetive  of  the  will  their  zemindar  for  the  rent  remains  a* 
of  the  zemindar.  Bnt,  howerer  this  it  was  before  the  pretended  transfer 
may  be,  we  are  qoite  dear  that  the  and  thcty  are  wiUing  to  takfe  back  the 
eTidenoe  upon  which  the  Subordinate  land.  Under  theae  oirounutanoea  the 
Judge  bases  his  ojnnion  is  insnffident  plaintiff  has  no  right  to  eject  all  the 
fbr  that  purpose.  All  the  transfers  defendants ;  ho  conld  at  the  most  ejeo^ 
to  whioh  he  refers  are  in  terms  trans-  the  defendants  of  the  second  party  for 
fen  of  «  gerabandi  right ;  therefore  the  purpose  of  puttkig  in  the  defend^ 
tbe  subject  which  was  tran  sferred  by  ants  of  the  first  party,  which  really 
them  was  something  yery  different  is  no  ejectment  at  all.  He  has  no 
from  the  bare  oooupanoy  right  to  this  right  himself  to  reooyer  possession, 
land,  which  was  all  that  the  Sabordi«  We  think  that  the  proper  deorae  will 
nate  Judge  found  to  be  the  right  of  be  a  declaration  in  favor  of  the  plains 
the  first  two  defendants.  This  beiAg  tiff  that  the  tennre  of  the  defendants 
so,  we  think  that  the  Snbordinate  Nos.  1  and  2  was  not  a  jforahandi 
Jadge  was  wroog  in  holding  that  the  tenure  transferable,  irreepeoiiTe  of  the 
transfer  of  the  land  in  question  from  will  of  the  zemindar ;  and  that  the 
the  first  two  defendants  to  the  defend-  habdla  which  these  defendants  granted 
ants  of  the  second  party  was  valid  to  the  defendants  of  the  second 
against  the  zemindar.  .         party    is    void  and   inoperative'  as 

Atthesametimeit  appears  to  us  that    regards    the  plaintiff.    Further,    wo 
the  zemindar  has  not  in   this"  case  the    think  that  there  should  be  an  injnno* 
rifl^    to  eject] the  second   defendant    tion    against     the  defendants  of  the 
These  defendants   have  taken  a  small    seoond  party  alone,  restraining  them 
portion  only  of  the  jote  which  thft  first    from  setting  up  against  the  plaintiff 
defendanU  held,  and  the  first  defend-    any  title  to  this  land  as  a  jote  based 
ants  are  still  remaining  in  iiossession    upon  the  footing  of  that  ibaiala. 
of  that  pact  of  their    jote  of   which       We  therefore    reverse  the    deoiskm 
they  did  not  affect  to  make  a  transfer  to    of   the  lower    Appellate    Court,    and 
the  seoond  defendants  :  also  they  have    instead    thereof    make    a  declaratory 
not  in  any  sense  abandoned  the  part    order  in  terms  which  have  just  been 
of  the  jote  which  they  have  tranaferrred    mentioned.     We  also  think  that   the 
totheaecondd^endantsifor  we  were    appellant  must  have  his'oosts  of  this 
told  at  the  hearing  of  this  case  by  the    appeal,    and  that  each    party  should 
learned    pleader    who    appeared    for    pay  its  own  costs  in  the  Conrts  below, 
tliemthat   they  were  ready  to  take 

(1)  Ante  p.  279 
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'^i^ may  accept  tlie  al^andonment.]    Sere  there  was  no  abandonlneiii 

NiBBNDRA    or  voluntary  relinquishment.    The  tenant's  righta  were  tfaolsr* 
Ohowdbqit    f  erred  in  execution  (^  a  decree  againgt  him. 

V. 

nu  8xir,   *     Baboo  MohirA  Mohun  Boy  on  the  same  tiide. 

I^aboo  Oopal  lai  Hitter  for  the  respondent.— -The  cases 
relied  on  by  the  appellant's  pleaders  do  not  decide  the 
questions  now  raised*  There  is  nothings  in  s.  6  ef  Bong. 
Act  Till  of  1969  tto  show  that  the  right  is  nrt  alleMble. 
[Couch,  C.J. — It  is  for  (you  to  show  that  the  Act  makes  it 
alienable.]  The  right  attaches  to  the  tenure  ^  it  is  a  limitation 
Of  the  zemindar's  rights.  [Jaoksok,  J.-*-The  seetion  begiiui :-« 
'*  E^ery  ryot  who  shall  have  cultivated  or  held  land  for  twelve 
years  shall  have  a  right  of  occupancy .'']  Where  a  transferable 
tenure  is  held  by  one  person  at  a  fixed  rent  for  eight  years,  and 
by  his  vendee  "at  the  same  rent  for  twelve  years,  the  vendee 
would  doubtless  be  entitled  to  the  benefit  of  the  presutn^ltion 
created  by  a.  4  of  the  Act.  [Jackson,  J.-i^Yon  start  [wiA  the 
assumption  of  transferability.] 

Without  calling  on  the  appellant's  pleaders  to  reply,  the  FuH 

Bench  delivered  the  following  judgments  : — 

. 
Coucs,  C.J.  (AiHSLiB,  J.,  concurring)  .<--*In  the  judgment, 

by  which  this  case  is  referred  to  us,  it  is  found  that  1^wff|»»% 
Das  was  a  ryot^  and  that  he  continued  to  be  so  down  to  the 
time  when  he  sold  his  tenure  to  the  defendant.  The  way 
in  which  the  case  comes  before  us  does  not  allow  ns  to 
consider  whether  Krishna  Das  really  was  a  ryot  or  not*  We 
must  take  the  fact  as  found  by  the  two  learned  Judges*  I  irisk 
to  prevent  its  being  assumed  that,  upon  the  facts  which  app^r 
in  this  case,  I  should  have  found  that  he  was  a  ryot. 

The  first  question  put  to  us  is,  whether  the  right  of  occiq)anoy 
which  Krishna  Das  had  at  the  time  of  the  sale  to  the  defendant 
ivas  transferred  to  him  T 

This  is  a  question  which  must  be  considered  and  answered 
independently  of  any  custom.  In  answering  it  I  wish  parti* 
cularly  to  be  understood  as  not  giving  any  opinion  respecting 


roL.  xnii  mofK  ooubt.  as? 

rigbiB  of  oocapancy  wbero  there  is  a  custom  to  traus&rtii^iilA       ^^ 
In  tbese  cases  the  landlord  or  zemindar  may  be  sapposed  to    Nauhndva.' 
fcave  aUowed  the  ryot  to  occupy  acccMrding  to  the  custom*.   l£  ^^^^  ^^' 
ihe  ryot  has  by  custom  a  right  to  transfer^  the  landloi^d  may  bf         v. 
supposed  to  have  assented  to  the  right  of  occupatioi^  which'  ho  ^^  SS^ 
gave  to  the  ryot  being  transferred  by  liim.    There  may  be 
many  eases  in  which  a  ryot  may  have  a  right   by  custom  to 
tnuDBisr*    We  most  exclude  all  these  from   considerafeioa  hi 
answeriag  this  question  > 

In  logf  opuMon  it  is  to  be  answered  solely  with  reference  to 
tiie  words  c<  s.  6  of  Beng.  Act  YIII  of  1869,  by  whieh 
^the  light  is  given,  not  for  the  first  time,  but  on  which  it 
now  depends.  And  whether,  when^  Act  X  of  1859  was  passied^ 
this  was  the  oreatioa  of  a  new  right  in  a  ryot^  or  the  rocqgnitioa 
by  the  Legialatore  of  an  existing  custom  to  allow  the  ryot  U> 
oopftiiioe  to  hold,  does  not  make  any  difference  in  the  construo- 
tioo  of  the  Act*  If  the  Act  creates  a  new  rights  we  must  look 
at  the  weirds  of  it  for  what  the  right  is,  and  if  it  recognizes  a 
^istam^itretognizes  itonly  to-  the  extent  expressed^  wd  th^ 
resalt  is  the  same» 

The  words  of  the  section  are  that  '^  every  ryot  who*  shall  have 
cultivated  or  held  laud  for  a  period  of  twelve  ^ears  shall  iMive 
a  right  of  occupancy  in  the  land  se  cpltivated  or  held  by  hiviH 
whether  it  be  held  under  potta  or  not,  so  long  ae  he  pays  the 
rent  payable  on  account  of  the  same ;  but  this  rule  does  not 
apply  to  ft^msr,  nijjotej  or  seer  land  belonging  to  the  pro- 
prietor of  the  estate  or  tenure,  and  let  by  him  on  a  lease  for  a 
term,  or  year  by  year,  nor  (as  respects  the  actual  cultivator)  to 
lands  sublet  for  a  term,  or  year  by  year,  by  a  ryot  having  a 
right  of  occupancy.  The  holding  of  the  father  or  other  person 
from  whom  a  ryot  inherits  shall  be  deemed  to  be  the  holding  of 
the  ryot  within  the  meaning  of  this  section,'* 

These  words  appear  to  me  to  point  to  a  ryot  having  the  right 
in  land  cultivated  or  held  by  him,  and  so  long  as  he  pays  the 
rent,  and  to  the  right  not  being  one  which  can  be  transferred  to- 
some  other  person.  Tt  is  a  right  to  be  enjoyed  only  by  the 
person  who  holds  or  cultivates  and  pays  the  rent,  and  has  done 
90  for  a  period  of  twelve  yeare.    It  does  not  sptiak  of  hie  acquire 
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1874       iog  a  righi  which  he  might,  having  acquired  it,  transfer  or  miJce 
Narbkdbi    ^Be  of  as  a  subject  of  property,  but  it  seems  intended  to  secure 
ITaratan  Ror  f^  a  rjot  who  has  cultivated  or  held  for  twelve  years  a  ctetiau* 
V.         tmoe  of  his  cultivation  or  holdiug  so  long  aa  be  pays  the  rent% 
^'^^^^S^^^'  And  the  provision  at  the  end  of  the  section  by  which  the  holding 
of  a  f athw  or  other  person  from  whom  the  ryot  inherits  i»  to  be 
deemed  the  holding  of  the  ryot,    supports  this  constrnction^  for 
it  appears  to  show  that,  except  in  that  particular  case,  the  hold- 
ing must  be  entirely  by  the  person  who  claims  the  right*    This 
is  a  law  whicAi  imposes  a  restriction  upon  the  proprietary  rights 
of  the  zemindar  or  landlord,  and  a  ryot  cannot  claim  .under  it 
any  tUing  more  than  the  words  clearly  give  to  him.    There  are 

not  here,  in  my  opinion,  words  of  so  doubtful  a  meaning  tha^ 
we  should  consider  whether  it  would  be  just  or  equitable  that 
the  ryot  should  have  the  power  to  transfer.  The  ordinary 
construction  of  the  words  appears  to  me  to  he»  that  the  right  is 
only  to  be  in  the  person  who  has  occupied  for  twelve  years,  anel 
it  was  not  intended  to  give  any  right  of  property  which  couM 
be  transferred.  I  would  therefore  answer  the  first  question  by 
saying  that  the  right  which  Krishna  Das  had  at  the  time  of  the 
sale  was  not  transferable.  The  question,  as  I  have  said,  is 
solely  upon  the  Act,  and  independent  of  the  existence  of  anj 
custom. 

The  second  question  is,  whether,  if  it  was  not  transferred,  is  it 
still  in  existence  in  Krishna  Das  or  his  heirs,  and  being  in  exist- 
ence* will  it  prevent  the  plaintiff  from  ejeeting  the  defendant  f 

Now»  if  a  ryot  having  a  right  of  occupancy  endeavours  to 
transfer  it  to  another  person,  aud^  in  fact,  quits  his  occupation^ 
and  ceases  himself  to  cultivate  or  hold  the  land^  it  appears  to 
me  that  he  may  be  rightly  considered  to  have  abandoned  his 
rights  and  that  nothing  is  left  in  him  which  would  prevent  the 
zemindar  from  recovering  the  possession  from  the  person  who 
claims  under  the  transfer.  And  not  only  may  he  be  considered  to 
have  abandoned  it,  but  if  the  right  which  is  given  by  the  law  is 
one  which  exists  only  so  long  as  he  holds  or  cultivates  the  landj 
when  he  ceases  to  do  that,  by  selling  his  supposed  right  and  put^ 
ting  another  in  his  place,  his  right  is  gone  and  cannot  stand  in 
tho  way  of  tho  landlord's  recovering  possession.    If  it  were  not 
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BO,  the  law  would  become  nugatory.    The  position   of  things       ^^^ 
would  be  that  the  transfer  by  the  ryot,  is  invalid^  and  gives  the    nabmndbi 
transferee  no  right  to  the  possession^   but  tho  ryot  could  not  ^^{|^^^^ 
reoovev  possession  from  the  transferee  as  he  would  be  bound  by         v- 
his  act  of  transfer ;  nor  could  the  hmdliwd  recover  possession     d^a  Ssn 
because    the    outstanding    right    in    the     ryot    would    be 
in    his    way*    The    result    would    be    that«    although    the 
transfer    is    invalid^     the    transferee    would     be     able    to 
keep    possession    and    to    set    the    landlord  at  defiance*    I 
think  in  this  case  it  may  be  considerod  either  that  the  ryot  has 
abandoned  his  right  altogether^  and  therefore  it  cannot  be  set  up 
as  an  answer,  to  the  suit  by  the  landlord  for  possession^  or  thait 
his  right  has  ceased^  has  been  put  an  end  to^  because  it  existed 
only  so  long  as  the  ryot  himself  continued  to  hold  or  cultivate 
the  land,    I  would  therefore  in  answer  to  the  second  question 
Bay  that  any  supposed  right  which   may  be  in   existence   in 
Krishna  Das  or  his  heirs  will   not  prevent  the  pIainti£E  from 
ejecting  the  defendant* 


Jackson,  J.— I  entirely  concur  in  the  judgment  which  has 
just  been  delivered,  and  have  very  few  words  to  add.  I  should 
be  inclined  to  describe  the  right,  whether  created  or  recognized 
by  s..  6  of  the  Bent  Act,  as  being  a  right  resulting  from 
the  connexion  between  the  occupying  tenant  and  the  land  which 
he  occupies  for  a  space  of  twelve  years.  The  Act  expressly 
declares  that  the  holding  of  the  father  or  other  person  from 
whom  a  ryot  iuherits  shall  be  deemed  to  be  the  holding  of  the 
ryot;  and  there  I  think  one  may  say  that  the  well-known 
maxim  incltiHo  unius,  &c.,  would  apply* 

As  to  the  second  question,  the  answer  appears  to  me  to  be 
very  dear,  for  by  the  sale  out  and  out  to  another  person,the  ryot 
voluntarily  terminates  that  connexion  bet  weenhimself  and  the  land 
which  he  had  occupied,  which  is  necessary  to  the  existence  of  the 
right  of  occupancy.  The  law  allows  a  subletting  by  a  ryot  who 
has  a  right  of  occupancy,  though  it  does  not  permit  the  growth 
of  a  right  of  occupancy  within  a  right  of  occupancy.  So  long  as 
the  ryot  having  a  right  of  occupancy  merely  sublets  the  land, 
he  maintaina  tibat  connoxiptt  betweeu  himself  and  the  land  which 


^^^  M  e«senbiftl  to  the  f  xigtence  of  the  rig^t ;  bat  when  h»  luui  irane- 
Kabmtdba  ierred  hie  right  U>  asother^e  no  longer  maintaiM  thai  connexion.. 
Ohowdhbt      ^  ^'^  ^^  ^  ^7  ^lui^  I  expreesl J  ooncar  in  the  obeerviiiontt 

ittiAH  ^Ohin-  ^"*^°^  ***®  ^'^^  Justioe  BMde  at  the  onlset  of  hie  judgment, 
PBA  8sN-    ^Aznely^  ^hat  w»  are  dealiag  with  this  eaee  on  the  fiaotalomid  bj 
the  leamed  Jac^^  who  referred  it^  and  by  that  we  are  limited. 

There  10  only  one  other  observation  which  I  wish  to';make  as 
te  the  oase  of  Biiee  Sd^tcm  ▼.  Smith  {I).  I  do  not  apprehend 
that  thefeamed  Judges  who  decided  that  esse-  nwant  to  JBoggest 

that>  aiter  a  ryot  haying  a  right  o9  ocoopancy  had  parted  with 
his  right  by  transfer^  and  the  zemindar  had  evicted  the  transf erea 
as  having  no  ri^ht  to  occupy  the  land,  the  ryot  might  afterwards 
come  in  and  insist  upon  the  right  he  bad  volnntarily  parted  with 
as  entitling  him  to^  enter  npon  the  land.  If,  however,  any  such 
GTahn  shonld  hereafter  be  set  op  in  any  other  case,  it  will  doubt* 
leas  hav&  to  be  considered*. 

PbsabwJ.-^I  entirely  concnr  with  the  Chief  Justieo..  I  under* 
stand  the  qaestions  which  are  pat  to  as  to  have  reference  solely 
to  that  peculiar  right  of  occupancy  which  I  may  call  iho  creature 
of  B..  6  of  the  Bent  law*,  and  that  in  the  matter  which  is  now 
before  us^  we  am  entirely  disembarrassed,  as  the  Chief  Justice 
has  said^  of  all  considerations  which  ijuight  aftect,  or  enter  into 
questions  relative  to  the  alienation  of  the  right  to  hold  and 
occupy  land^  foonded  on  the  element  of  custom,  or  otherwise* 
And  it  seems  to  me  that  under  this  hypothesis  the  questions 
which  have  been  pat  to  us  in  this  reference  are  both  immediately 
answered  in  the  negative,  when  the  view  is  taken  of  s.  6>asl 
think  it  ought  to  be,  to  the  effect  that  the  vjght  of  occupancy, 
which  is  the  subject  of  this  section,  is  rather  of  the  nature  of  a 
personal  privilege  than  a  substantive  proprietary  right.  I  think 
that  there  can  be  no  right  of  ocoapancy  under  the  terms  of  this 
section  other  than  in  a  person  who  is  cultivating  or  holding  the 
land  as  a  ryot  in  the  situation  which  is  mentioned  in  this  section  ; 
fLui  that  therefore  a  person  can  only  have  this  light  who  is 
actually  cultivating  or  holding  the  land,  and  then  only  if  be  has 
cultivated  or  held  the  land  as  a  ryot  for  a  period  of  twelve  years^ 
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9bOOordiiig  4o  the  inle  for  66til»atiiig  tliat  titoe  ^bich  k  prescribed      i^* 
in  tite  iseoticii ;  and  that  rule  id  tiiat  only  tbe  actnM  ctiltiyfl.tion    ifAftmofiA 
<rtr  tolding  «E  tie  person  who  sets  up  tbe  right,  and  in  tbe  oAse  "^otowdhot  * 


Wbere  liehast&kM  tb^  ctilt!v«tioli  or  tbe  holding  of  tb^  land  « 
by  inberitance  frbm  ck  predieo^ssor^  tiben,  oonstmctively,  tbe  cuiti  d»a  b^n.  > 
vating  or  holding  of  that  predebedsor  connfs«  The  section  doeg 
not  ^ve  to  any  one  other  than  the  person  who  baa  actually  held 
or  cnltivated  land  for  tbe  period  of  twelve  years  either  by  him- 
self ^one«  or  by  bimseli  and  his  predecessor  from  whom  he  has 
taken  by  inheritance,  together,  the  right  of  oocnpatioB  which  is 
t  ho  subject  of  Ihe  section.  And  if  this  be  so,  then  it  seems  to  be 
plain  upon  the  facts  which  the  reference  brings  before  us  that 
Isban  Ghiuidra  Sen,  tiie  defendant  in  tbe  case,  has  not  a  right 
of  occupancy  in  the  limd  which  is  tbe  subject  <^  suit,  because 
he  has  himself  only  cultivated  or  held  it  as  a  ryot  for  a  period 
of  a  little  more  than  eleireb  years»  and  tbe  ^rson  who  preceded 
him  in  the  cultivation  or  holding  thereof  was  not  one  from  whom 
he  took  it  by  inheritance.  His  predecessor  in  the  cultivation  or 
holding  was  Krishna  Das,  from  whom  be  took  by  purchase.  In 
that  state  of  things  he  is  not  entitled  by  the  words  of  s.  6  to 
iLdd  any  years  of  Krishna  Das's  holding  to  the  years  of  his  owii 
holding.  And  certainly  Krishna  Das,  in  tbe  view  that  I  bav^ 
taken  of  tha  fiectioD^  can  have  no  right  of  occupancy  in  the 
land,  because  be  is  not  now  cultivating  or  holding  it,  but  on 
the  i(H»itrary  baa  long  been  out  of  the  oecppation  of  it  i  he  has 
not  cultivated  it  \  be  has  not  held  it  in  any  sense  whatever  during 
Uie  period  of  the  last  eleven  years  and  upwards.  To  use  tbe 
words  of  the  sectdoin,  he  is  not  a  person  who  is  occupying  ot 
holding  the  land. 

The  second  branch,  also,  of  the  second  question  which  baa 
been  referred  to  ns,  seems  to  be  answered  in  tbe  negative  by  tbe 
decision  in  Bibee  Sohodtoa  v.  Smith  (1),  a  decision,  the  ooirrect- 
Aess  of  which  has  neii  yet  been  impeaohed«-^upported  by  the 
decision  in  Buti  Singh  v.  Murat  Singh  (2). 

I  concur  in  the  judgment  which  has  been  delivered  by  the 
learned  Chief  Justice,  and  have  nothing  chibstantial  to  add  to  it* 

(1)12  B..I1.  E.,  82,  (^  A«4e,  p.  284. 
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1874       X  oagHt,  however)  perhapB  to  remark  with  regard  to  an  observa- 

nakiwdTT  ^ion  which  has  been  made  on  the  case  oiBibee  Sohodwa  Y.Smith{l), 

KaeayanRot  that  it  was  obviously  not  the  intention  of  the  Bench  which  passed 

Chowdhsy 

V.  that  decision  to  say  anything  judicially  as  to  whether  or  not  the 

'■"^"  iSw!""  grantors  or  tranrferors  of  the  jote  in  that  case  still  had,  in  the 
events  which  had  happenedi  any  right  to  require  possession  of 
the  land  at  the  hands  of  the  zemindar.  All  that  that  decision 
decided  was  that  whatever  the  rights  of  the  transferors  as  against 

the  zemindar  might  be^  those  rights  did  not  prevent  the  semindsr, 
under  the  circumstances  of  the  case,  from  recovering  possession 
of  the  land  from  a  stranger. 

MoBBis,  J.— I  concur  with  the  Chief  Justice  in  thinking   that 
both  the   questions  referred  to  ns  should  be  answered  in  the 
negative. 


PBIVY  CbUNOIL- 


HAHOMED  BAHADUR  KHAN  and  anothbb  {VhimTim)  v.  Thb 

CX)LLEGT0B  or  BAREILLY  am  oihebs  (DEfBVDAireB). 
*  •  C. 
1874 

Feb,  26  ^i7  [On  appealfrom  the  High  Oonrt  of  Judicature,  North- Western  Provinces 
'  AgraO 

LimU(Uwn-^AdIXoflSh9,s.^-'FoffeUurB  of  BeUV$  Froperiy. 

Cerfcain  property,  in  the  actual  fX)SBe88ion  of  a  rebel,  was  confiscated  by 
the  Gbvemment  in  1858.  In  a  suit  brought  on  let  May  1865  to  recover  the 
property,  it  appeared  that  the  pMutifEs  wen  the  sous  and  heirs  of  one  Jtf, 
who  died  in  1854,  legally  entitled  to,  though  not  in  possession  of,  the  pro- 
perty in  question ;  that  at  the  date  of  his  death,  and  at  the  date  of  the  con« 
fiscation,  the  plaintiffs  were  minors,  and  that  they  came  of  age  in  1861  and 
February  1864,  respectiyely.  Sddy  that  the  suit  not  having  been  brought 
within  one  year  from  the  ^te  of  the  confiscation  was  barred  by  s»  20,  Act 
IX  of  1859* 

There  is  no  saving  dause  in  Act  IX  of  1859  with  respect  to  minors  or 

parties  under  disability  to  sue,  and  such  saving  cannot  be  hel4  to  be  implied 

.  upon  any  principle  of  equitable  construction  ;  nor  can  the  saving  clauses, 

(1)  12  B.  L.  B.,  82. 

*  Tretmt  .*-*Sm  J*  W.  Golvilv,  Su  B.  Psacocx,  Sxb  H.  £«i  Smit^i 

Bnt  B»  F.  CoLUxs,  ajvd  Ba  L.  Fxbk, 
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conteiaed  in  the  eenecal  Limitaiaoii  Act,  XIV  of  1859,  be  imported  into  A        18^4 

special  enactment.  ^,  •  ' 

Mahomko 

Act  IX  of  1859  is  plainly  retrospective  in  its  operation,  and  applies  ho     Bahadur 
claims  to  forfeited  property  which  had  been  confiscated  before  its  passing.  !^an 

Sfxcial    case  sabmitted  for    the  decision  of    their  Lordshipa        rp^^g 
mnder  the   provisions    of  the   6th  Regulation  of    the   Order  in  Collbotor  o^ 
Coancilj  dated  IStfa  Jane  1853, 

The  suit  in  which  the  case  was  stated  was  brought  to  recover 
certain  landed  property  which  had  belonged  to  the  plaintiffs' 
father  Mahomed  Tuffaaul  Hossein  Khan.  The  latter  died  in 
April  1854,  leaving  a  widow  Busti  Begum  and  two  sonSj  the 
present  plaintiffs^  who  were  then  infants. 

On  7th  Jane  1854^  Busti  Begum  applied  to  the  Collector 
of  the  district  to  record  the  names  of  herself  and  her  two  send 
as  owners  of  the  property :  but  after  investigation  the  Revenue 
Conunissioner*  on  the  18th  Januai:y  1855^  decided  that  one  Ehan 
Bahadur  EJian  was  the  actual  proprietor^  and  that  the  name  of 
Mahomed  Tuffuzul  Hossein  Khan  had  been  registered  merely 
as  a  nominal  affair,  and  he  ordered  that  Khan  Bahadur's  name 
shonld  be  entered  in  the  Government  register  as  the  owner  o£ 
the  property.  Under  that  order  Khan  Bahadur  Khan  obtained 
pesflidssion^  and  remained  therein  until  May  1858,  when  he  was 
bonvicted  as  a  rebel,  and  the  property  was  confiscated  by 
Government  as  belonging  to  him  and  subsequently  sold  by 
Oovemment  to  different  parties. 

In  1861  and  February  1864f  the  plaintiffs  respectively  became 
of  age;  and  on  the  Ist  May  1865,  they  brought  the  present  suit, 
against  the  Collector  of  Bareilly  and  the  purchasers  of  the  pro- 
perty from  Qovernment,  to  obtain  the  cancelment  of  the  sales 
and  to  recover  possession  with  mesne  profits.  The  Collector  of 
Bareilly  and  some  of  the  other  defendants  pleaded  Act  1 X  of 
1859  in  bar  of  the  suit.  On  the  1st  of  August  1866,  the  Judge 
of  B«reilly  settled,  among  others,  this  issue,  "whether  the  suit 
i^BH  absolntely  barred  as  against  any  and  every  party  by  the 
lapse  of  one  y^ar  from  the  date  of  confiscation  or  attachment  V* 

The  Judge  was  of  opinion  that  the  plaintiffs'  father,  at  the  time 
of  bie  deaib,  was  legally  entitled  to  the  property  sued  for  ;  and  the 

special  case  staled  that^  for  the  purpose  of  the  case,  it  was  to  be 

40 


994  BENGAL  LAW  REPORTS.  [VOL:  XIIL 

1874       apsamed  that    this  opinion  was   oorreofc ; — ^he    held,  howeverj 

'MikHottBD    that  as  to  the  elder  plaintiff^  the  suit  was  barred    by  limitation ; 

^I^ha""     ^^*    ^®  ^*^®  ^    decree   for  the    share  claimed  by  the   younger 

V.         plaintiff^  less  the  share  of  Basti  Begam^  with  costs. 

Collector  of     '^^^  plaintiffs  appealed  to    the  Hip;h  Court,  and    some  of    the 

Baaeillt.    defendants^  including  the  Collector,  presented  cross-appeals.     In 

the  Collector's  memorandum  of  cross-appeals,  it    was  submitted 

that,  under  the  Regulations,   even  if  the  plaintiffs'    father  had 

been  ontitled,  the  estate  could  not  have  been  taken  possession  of 

by  the  Court  of  Wards,    and  that  the  suit  was  barred  by  s.  20^ 

Act  IX  of  1859. 

The  High  Court  (Sforgan,  C.J,,  and  Roberts,  J.),  confined 
their  decision  solely  to  the  question  as  to  whether  the  plaintiffs' 
claim  was  barred  by  limitation.  Their  decision  on  the  point 
was  as  follows :— 


''In  the  view  which  wo  take  of   the  case,    it  is   not  necessary  that  we 
fihoald  consider  whether  or  not  the  propeily  claimed  really   belonged  to 
the  plaintiffs'  father,  and   on  his  death  descended  to  the   plaintiffs.    It 
appears  certain  that,  at  and  previout  to  the  time    of  the  conviction  of 
£han  Bahadur    Khan,  it  was  in  his  possession  and    under  his  control, 
and  that   it  was   siezed  and  confiscated   as  a  portion  of   his  possessions^ 
If  so,  the  plaintiffs'   right  of  suit  to  recover    it   is  now   barred  by  the' 
operation  of  8.    20  of   Act  IX  of  1859.    By  that    section    the  rights  of. 
persons  not  charged  with  the  offences  therein  referred    to,  in  respect  of 
any  property  seised  as  forfeited,  or  liable  to  be  forfeited,  are  saved.    But 
such   saving  is  subject  ta  the  stringent   proviso  in  the   latter  part  of 
the  section,  where  by  all    rights  of  suit  in  i^especb  of  such  property  are  - 
taken   away,   unless   the  sait  is   instituted  within  one  year  from  the 
seizure.    The  law  boing  conceived  in   general  terms,  the  Courts  are  not 
at   liberty    to  introduce  into    it   any    exceptions,    however  just   and 
reasonable  they  may  appear,  and  however  consistent  with  the  principles 
on  which  laws  of  limitation  are  ordinarily  based.    The  law  in  question 
is  a   special  law,  and  this  provision   was  probably   designed  to  proniKite 
the   speedy  assertion  and  adjudication  of  all  rights  put  forwi^r^   tP' 
forfeited  property.    The  exceptions  in  favor  of  minorty  a|^d   other  legal 
disability  which   the  the  general    law  of  limitation  of  suits    (Act  XIY  of 
1859^  contains    have  no  place   in  this  Act,  and  cannot  be  introduced  by 
the   tribunals,  which  are  bound  to   give- full  effect  to  the  law.    Upon 
tl^S  principle   the  plaintiffs,  notwithstanding  that  they  were   minqrs  at . 
the  time  of   the  seizure,    can  claim  no   exemption  from  the  operation 
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of  8.  20 ;  and,  ass  timing  the  property   sued  for  to  hare  really  belonged         ^^74    ^ 

to  them,  yet,  as  it  was  seized  as  a  part   of  the   confiscated   property  'fXAHoukj} 

of    l([h&a    Bahadnr    Khan,    they    can    new    maintain  no  suit  for  its  TBahadoe 
xeeovery,   more    than    one   year    having    elapsed    from   the  time  6f        Khan 
fioizure."  The 

The  following  questions  (inter  alia)  were  stated  for  the  deci-  ^""^^^^^f 
sioD  of  their    Lordships^ — ^Whether  the  suit  oE  the  appelknta 
or  either  of  them  is  barred  by  Act  IX  of  1859  or  any  other  law 
of  limitation  ?     Whether^  if  it  shall  be  decided  that  the  appeHanta  • 

or  either  of  them   is   barred  by   limitation^    the   G-oTemment 
respondent  shall  have  any  or  what  costs  of  this  special  case  ? 

Mr*  Bell  and  Mr.  Doyne  for  the  appellants  contended  that 
having  regard  to  the  preamble  of  Act  IX  of  1859  and  the  tem«- 
porary  existence  of  the  Courts  to  be  established  under  it^  m 
order  from  the  Secretary  to  Government  being  sufficient  to 
extinguish  their  jurisdiction^  the  whole  Act  must  be  construed 
to  be  of  a  temporary  nature^  and  that  all  its  provisions  becamke 
inoperative  when  the  purpose  for  which  the  Act  was  passed  and 
the  Courts  established  had  ceased  to  exist.  At  all  events  the 
limitation  clauses  of  the  Act  were  not  of  a  general  nature,  and 
could  only  be  held  to  apply  to  suits  instituted  under  the  Act,  in 
(he  Courts  thereby  established.  The  Act  could  not  be  taken  to 
\»  retrospective,  otherwise  great  injustice  would  be  done  in 
the  case  of  a  forfeiture  having  been  declared  a  full  year  before 
tbe  Act  was  passed,  or  where  the  year  of  grace  had  nearly 
terminated  or  partly  elapsed  at  the  date  of  passing  the  Act. 
Although  the  Act  does  not  in  terms  save  the  rights  of  parties 
under  disability  such  as  minors,  yet  such  saving  must  by  equit- 
able construction  be  taken  to  be  implied  ;  or  the  saving  clauses 
in  Act  XIV  of  1859  should  be  held  to  be  imported  into  Act  IX 
of  1859.  The  case  should  be  held  to  be  governed  by  the  provi- 
sions of  Act  XIV  of  1859,  having  regard  to  the  circumstance 
that  it  was  brought  in  the  ordinary  Courts  of  the  country,  and 
not  before  a  Court  established  under  Act  IX,  and  that  it  was 
not  the  right,*  title,  and  interest  of  the  rebel  which  was  in  suit,  but 
the  title  of  an  innocent  person,  the  father  of  the  appellants. 

Mr.  Foraythl  Q.C.  and  Mr.  Jf.  Chambers  for  the  respon^jleut^ 
If  ere  not  oalled  upon. 
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,     ^W^  The  jadgment  of  their  Lobdships  was  delivered  by 

KiHOHin 

BAB^Dt^a         Sir  MoHTAQUK  E.  Smith.— rTbe  only   question  ia  this  ftppe^I, 

°^"  which  cornea  before  their  Lordahips  in  the  shape  of  a  special 
Tax  Qg^gQ  |g  whether  the  suit  brought  by  the  appellants  against  the 
jlAafiiLY.  Collector  of  Bareilly  and  the  purchasers  from  the  6oTernment» 
to  recoyer  certain  landed  property  in  Bareilly,  is  barred  by  limit- 
ation. The  appellants  claim  the  property  as  the  heirs  ^i  their 
father,  Mahomed  Tnffnzul  Hosaein  Khan,  who  died  on  the  22nd 
of  April  in  the  year  1854.  The  special  case  states  that  it  is  to  be 
.  assumed  for  the  purposes  of  the  case  that  the  father  of  the  appel- 
lants  was  on  his  death  entitled  to  the  property  sued  for.  That  state- 
ment  is  made  only  for  the  purpose  of  raising  the  question  which  is 
for  their  Lordships'  consideration  on  the  Statutes  of  Limitation*  It 
appears,  however,  upon  the  special  case  that  before  atid  at  the 
time  of  the  death  of  Mahomed  Tuffusul  Hossein  Khan,  one 
Khan  Bahadur  Khan  was  ixk  the  actual  possession  of  the  pro- 
perty. That  person  became  a  rebel,  and  in  May  1859  his  pro- 
perty was  seised  by  the  Goyemment  as  forfeited  en  the  ground 
of  his  rebellion »  At  the  time  of  their  father^  s  death,  and  ef  the 
forfeiture  of  the  property,  the  appellaDts  were  miners.  The 
elder  appellant  became  of  age  in  1861,  and  the  younger  in 
February  1864^  The  present  suit  was  brought  on  the  1st  of 
liay  1865,  and  at  that  time  the  elder  appellant  had  been^  aa 
appears  from  these  dates,  of  age  for  four  years,  »nd  the  yonnger 
appellant  for  upwards  of  a  year. 

The  Act  of  Limitation  which  is  relied  on  by  the  Government 
is  Act  IX  of  1859.  That  Act  was  passed  for  the  special  par- 
pose  of  providing  a  Court  for  the  adjudicatiom  of  claims  by 
innocent  persons  upon  the  property  of  rebels  which  had  been 
forfeited  to  the  Qovernment.  It  established  a  special  Court, 
consisting  of  three  Commissioners,  and  suspended  the  action  of 
all  other  Courts  in  respect  of  such  claims.    Special  modes  of 

proceeding  are  established,  and  various  clauses  in^he  Act  relate 
to  thi^t  special  course  of  procedure.  But  tiiere  are  provisions 
in  the  Act  which  relate  not  merely  to  the  Court  so  established 
and  the  procedure  under  it,  but  are  of  a  general  character,  and 
»pply  to  the  property  forfeited  io  whatoTor  Court  tiie  cbdsui 
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xaayba   madfl^  ragardipg  it.    Ooe   ^tikCee  oknses  is   cl- 16,        1874 
Wbicb  pro¥id#«  :*r*^*Wb«i:i0vi^r  Miy  {^eraoa    sliall  have  Imml  eon-    mav^hmT' 
rioted  a£  |in    offewe  for    whick  hie    pooperty  was  foHeited  to    ^^^ 
Goverxl^leBtl   HP.CQurt   fai^proirev   inaiiyaiilt  or  ptpoeisdiiiS         Vr 
relating  to  each  property  to  question  the  validity  of  the  eonvie-  couJn^  «f 
tion/^    Ss*    17   vai   18  are   aUo    clf^neesof  a  general  nabare,    BAxnuT. 
and  ao   it   appears  to   their  Lordships  i^  eL  20^  which  eo^tains 
the  limitation  on    whioh  the    Qoverni^eat   rely»    The  elauae  is 
this  :-^''Notbing  in  this  Ap^  php^Il  J3|e  held  to  affect  itbe  ^rights  of 
parties  npt  charged  with  any  offence  for  which  open  convtetion 
th^  property  of  the  offender  is  forfeited^  m  respect  to  any  pro- 
p^ty  attached  or  seized  as  forfeited   or  liable  to  be  forfeited  to 
the  Qovernment ;  provided  that  no  suit  brought  be  any  party  iti 
respect  to  such  proper^  shall  be  entertained  nnless  it  be  insti- 
,  tilted  i^ithin  the  period  of  one  year  iram  the  date  of  the  attach- 
ment prf^iaoi^  of  the  ptoperty  to  whieh  Hbp  suit  relates.'* 

It  wsfl  suggQated  that  this  limitation  was  meant  to  apply  enTy 
to  daim^  prosecuted  before  the  Oourt  of  GommissioBers  estab- 
lished by  Jibe  Aot,  and  it  was  contended  that  the  Act  was  of  a 
temporary  nature,  and  that  its  provisions  fell  with  the  purpose 
for  which  it  was  passed*  But  the  Act  is  not  made  temporary 
by  i^ny  enadanent.  It  was  in  part  repealed  by  the  general 
repe^ng  St^tutfi  of  1368,  that  is  Ad  YIII  of  1868,  and  the 
mode  qf  repeal  is  signifioant.  It  i^  not  altogether  repealed 
for  the  general  dauses  to  which  I  have  referred,  including 
cl«  20,  are  saved  firom  the  operation  of  tha  repealing  AcK 
The  repeal  and  saving  are  both  found  in  the  schedule  to 
Act  YIII.  It  ie^  clear  from  their  being  thus  i^ived.  that  these 
classes  were  at  that  time  poyiBidered  by  the  Log^Iature  to  be 
of  a  general   nature,    aflEecting    claims  t^o    property  wh|oh  had 

bes^  f orfeitedi  before    whatever  .  Coi^r^  those  claim  might  be 
prosecuted^ 

The  words  are  perfectly  plain,.— no  suit  brought  by  any 
party  in  respect  of  forfeited  property  shall  be  entertained 
ualass  it  be  instituted  witiiin  the  period  of  a  year  from  the 
date  d  seisure.  It  is  true  that  this  limitation  is  introduced 
by  way  of  proviso.  But  Aeir  Lord^hifis  tkink  that,  looking 
9i  the  variqus^  parte  of  the  Act^  and  gathering  tho  pttrposa  and 
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^^^^       mtention  of  the  Legwlature  from  the  wliole,  tkis  was   a  ftnbstan- 
Xahomsd    tiire  enaictmesit ;  and  that,  alth<nigh  it  appears   tinder  the  form 
^KoAN*     ^^  ^  proviiOy  it  was  a  iiipitatioa  intended   hf  the  Legislatnre 
^  V.         to  apply  to  all  suits,  brongfat  by  any  persotw  in  respect  of 
CoLtucTOR  OP  t<>«'feit«d  pj^operty. 
Barkilly.        Assuming  then  that  the  case  is  within  the  Act,    their  Lord- 
ships will  consider  the  other  objections  which"  have  been  raised. 
The  answer  first  put  forward  was    that  this  limitation    could  be 
held  only  te  apply  to  some  right,  title,  and  intei^t-^using  the 
words  of  the  ordinary  ezecntion  Acts — of   the    rebel    him'sell. 
Now  it  is  obvious  that  this  cannot  be  the  right   constmctton  of 
the  Act.    It  would  be  a  wholly  insensible    enactment  if  it  were, 
because  the   Act  assumes    that  the   interest  of  the  rebel  is  for- 
feited, and   it  is  only    in  respect  of   claims  other  than  his  that 
this   limitation  oould   operate.    The    Act   is  declared  not    to 
affect  the  rights   of  parlies    in  respect  of    the  property   Beined. 
^  The  property''  is   the  thing  seized  as  fovfetted,    whether  H  be 
land  or  a  jewel,    and  the    right  referred  to  is  the  right  of  an 
innocent   party,   other   than  the  right  of   the  rebelt    in    that 

property. 

Another  contention  which  seems  to  have  be^i  the  only  one 
urged  in  the  High  Gonrt^  as  far  aa  it  appears  from  the  }udg^ 
ment,  is  that  a  saving  with  respect  to  parties  under  disabilities 
must  be  taken  to  be  by  equitable  constmction  implied  in  this 
clause.  Their  Lordships,  however,  tJiink  it  is  impossible  that 
any  Court  can  add  to  the  Statute  that  which  the  Legislature  has 
not  done.  The  limitation  is  enacted  in  plain  and  absolute 
terms.  The  Legislature  has  not  thought  fit  to  extend  the  period 
which  it  has  prescribed  to  persons  under  disability.  "Wliere 
such  enlargements  have  been  intended,  they  are  found  in  the 
Acts  containing  the  limitation,  as  in  the  general  Act.  This 
Act  contains  no  such  saving,  and  their  Lordship d  would  be 
legislating*  and  not  interpreting,  the    Statute  if  they    were  to 

iDtroduce  it. 

It  was  said  that  the  clauses  in  the  general  Statute,  Act  XIY 
of  1859,  relating  to  disabilities,  might  be  imported  into  this  Act; 
but  this  cannot  properly  be  done.  Act  XIY  is  a  code  of 
limitation  of  general  appUoatioa*    Thia  Act  is  (d!a  special 
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and  does  not  admit  of  those  enactments  being  annexed  te  it.       ^^74 
It  is  to  be  observed  that^  if  it  coald  be  done*  it  would  not  assist    Mahoked 
tbe  appellants,  becanse  the  limitation  oE  Act  IX  is  one  year    ^k^n^* 
only,  and  the  saving  in  favor  of    minors   in  s,    11    of  Act         ^* 
XIV  would  not  bring  them  within  time,  as  a  year  elapsed  Collectob  o» 
after  they  came  of  age  before  the  bringfing  of  the  present  suit.       Babeilly. 

One- other  objection  requires  to  be  noticed  that  this  Act  was 
not  retrospeptive.  Undoubtedly,  Mr.  Ooyne  was  able  to  suggest 
oases  in  whioh  hardship  might  arise  to  persons  who  woold  not 
have  a  full  year  to  claim  before  they  would  be  barred  under  the 
provisions  of  this  Act,  or  even  where  the  year  might  have 
elapsed  between  the  date  of  tbe  confiscation  and  the  passii^  of 
tko  Aok  Aithongh  hard  oases  may  arise,  their  Lordships 
consider  thatiito  Act  is  plainly  retrospective  in  its  operation^ 
and  includes  claims  to  forfeited  property  which  had  been  con* 
fiscated  previously  to  its  passing. 

Their  Lordships  or  ol  opinion  that  the  judgment  o£  the 
High  CionYtis  righi^  and  they  must  humbly  advise  Her  Majesty 
to  affirm  it* 

Mr.  Fersyth.-^  One  of  the  questions  is  *'  whether,  if  it 
ahalL  be  decided  that  the  appellants  or  either  of  them  is 
barred  by  Umit»iiw,  the  Government  respondeat  shall  have 
any  and  whatoostst)£  tiiia  speoial  case.'' 

After  a  discussion  on  tiiis  question 

Sir  M.  Shith  said  : — ^According  to  the  Course  of  their  Lord, 
ships'  decisions  the  Government  are  entitled  to  the  costs. 
Whether  they  will  think  that  under  the  circumstances  they 
should  eoforce  payment  of  them  from  the  respondent  is  for 
theur  donsideration. 

Judgment  affif  med. 

Agent  for  the  appellants ;  Mr,  W.  ,D.  JS.  Oehme. 
'  '.  •  * 

Agent  for  the,  respondent  Collector  :  Messrs.  Lawford  and 
Waterhome. 
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ORIQINAL  CIVIL. 


Bef&r&  Sir  tMuird  Oaitch^  Kt-,  dhief  Justice,  and  Mr.  JtuUa  AiMlie, 
JuT  13.  ANANBAKBISHNA  BOSS  juro  axotbmjl  v.  Yf.  VBaNSB. 


Land  J^qtitUion  Ad  {X  o/l670)»  99.  d4, 89,  dO,  H  ^  ^  (V)^dppBdl-' 
^^mci  hehMmh  Jmdg%  Md  Aue$9oir»'-*'*  A^mtmiU  of  Oompmmtht^.'* 

The  *'  amotint  of  compenaatioB  "  in  ■.  24,  Aet  X  of  IS70,  amst   Bo   taken    to 

mean  the  whole   amount   of    the  award,    and  not' the  amount  of  the  different 
itemi  to  be  taken  into  eomiderationaeparately   nndor  that  aeotion  ;  therefore^ 

where  the  Jndg^  difored  wliolly  from  one  AMieMtv  ind  dSffeied  £rom  ^bB  other 

AneMor  in   the  avonnti  awncded  for  the  dilenntitemfl^b«#  agreed  with  kin 

(I)    Act  X   of  1870»   «.   24.—'^  In  opinion  between  the  Jadge  and  both 

determining  the  amount  of   oompenea*  of    the    Aafteeiohi  aH  to  the  amount  0 

tton   to  be  i<#aided  for  land  aequired  oompenertiQH,    tko    de^alon    of    the 

under  ti)S< Aot,  the  Jodgo  and   Aveih  Judge  shall  'pf«(vail«  mibjfu/t  to  tlir 

sort  ahall  take  into  oonsideration**  appeal  allowed  under  i.  85." 

**  Fint—The   market-Talne)    at  the  S.  84.— <*  Every  award  made   under 

time   of   awarding  eompenaaiion,    of  thia  Part  ahaU  be  in  writing  aigned  by 

such  land  |  the  Judge  and  the  AaeeaHors  or  ABaeeeor 

*'  S^e&ndly-^'tbt    damage   (if  wy)  oonourring  therein,   and  ihaD   apeolfy 

Matained  by  the  pcMm^  fntereated,  at  the  antonnt  iwacdod  itedair  thoM 

the  time  of  awarding  oompeniaticm,  hf  elanaa  (rfai  IM^  and  aiaothe   amovita 

reason  of  eerering  anch  land  from   hia  (if  any)  raapeotively  awarded  nnder  the 

other  land  ;  2nd,  8rd,  and  4th  olauaes  of  the  aama 

**  Tkirdl/j/-^Th%    damage     (if  any)  section,  together  with  the   grounds  of 

sustained   by  the  person  interested,  at  awarding  each  of  the  said  amounta*'* 

the  time  Of    a^hurding    compensation,  •••'•♦• 

by  reason  of  the  aoquisitien  injuriously  8,  S5.*«-'*  If  the  Judge  differs  from 

affecting  his  other  property,  whether  both   the  Aesesiprs   as  to  the  i^ount 

moveable  or  immoveable,  in  any  other  of  compensation,    he   ahall  pronom&oa 

manner,  or  his  earrings  }  and  his  deoiaton,  and  the  Collector  or   the 

'*  Fowthly^^It,   m    oonsoquenoe   of  person  interested  (as  the  case  may  be) 

the   acquisition,   he   is   compelled   to  may  appeal  therefrom  to  the  Court    of 

change  his   residenos,    th^   rriuKinabie  the    0i8tri6t  Jod^e,  fM  less  tiie  Judge, 

eipenses  (if  any)   incidental   to  snoh  whose  deoision  is  appealed  from  is  the 

change."  ]bistrict   Judge,  or   ^nllistf  the  amount 

S.  29.—"  In  case  the  Judge  and  one  which  the  Judge   proposes    to  award 

or  both  of  the  Assessors  agree   as   to    exoeeds    £s.   6,000,    in  either  of  which 

the   amount   of   compensation,    their    oases  the   appeal  shall  lio  to  tha  High 

decision  thereon  shall  be  final."  Court." 

8. 30.—"  In   case  of  difference    of 
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in  th&  total  amount  awardod,— jQTeZd,  there  was  not  snob  a  difference  oE         1874 
opinion  between  the  Judge  and  both  Assessors,  as  to  give  aright  of  appeal  '■ 

ftota  the  f  tldge's  decidon  under  s.  35.  kbisuna  Boss 

Appeal  ander  the  Land   Acquisition   Act   (X   of  1870)  from  ^- 

the  deciison  of  Mr.  F.  L.  Beanrort>  who  had  been  specially 
appointed  to  hear  cases  under  the  Act« 

The  land  in  qnestion  Was  a  plot  containing  3  h\gs,s  9.  cottahs 

5  chittaks^  situate  on  the  bank  o!  the  river  Hooghly,  and  being 

a  iK)rtion  -of  oertiiin  land  in  possession  of  Anandakriahna  Bose  and 
Sliamlal  Mitter^  as  executors  under  the  will  of  Baja  Sir  Ba^ha- 

kant  Peb,  deceased,  the  sum  demanded  by  tkem  as  oompensatiofi 
was  Bs.  lMfi62'd-6,— viz.,  for  the  laud>  at  Rs.  1,600  per  cottab, 
Bs.  1,10,962-3-6 ;  for  tbe  ipjury  sustained  by  the  severance  of 
otber  property  from  the  river  frontage,  Bs.  10,000,  and  Bh.  4,000 
for  a  pukha  gbat,  'called  tbe  Baja^s  Khas  Ghat.  The  sum 
tendered  by  the  Collector  was  Bs.  22,662-9-4,  being  an  allow- 
ance of  about  Bs.  326-12  per  cottafa.  He  allowed  sixteen  years' 
parckasei  and  oahmli^d  the  annual  rental  at  Bs.  1 ,419«6-7 ; 
bnt  c^isallowed  tbe  claim  of  Bs.  10,000,  and  fonnd  that  there  was 
no  damage  nnder  ss.  5  and  17  of  tbe  Act.  In  consequence 
of  bis  b^ing  nnable  to  agree  with  tbe  owners  as  to  amount  of 

oompenaation,  ibe  CoUector  referred  the  case  to  tbe  Judge  under 
M.  16  and  18  of  the  Ajot.  Mr.  Bowe  and  Baboo  Bajendia  Dntt 
were  l^e  Assessors  appointed  by  tbe  Collector  and  thB  executors 
respectively.  Baboo  Bajendra  Dutt  was  also  called  as  a  wituess 
by  ibe  owners  to  show  tbe  price  which  had  been  given  for  some 
luid  nearly  adjoining  tbat  now  in  question,  which  bad  been  pur- 
chased by  Finlay>  Muir  &  Co.  for  Bs.  500.  He  stated  that  ia 
his  opinion  the  land  in  question  was  mote  valuable  than  that 
purchased  by  Finlay,  Muir  &  Co.^  bnt  he  bad  not  in  the  pre-* 
sent  case  made  a  personal  inspection  of  the  land.   ^ 

Mr.  Bowe  found  that  the  yearly  rental  of  the  laud  was 
Bs.  t  j682,  including  the  Police  and  lighting  rate,  amou&ting  to 
Bs.  168,  which  snm,  being  by  the  Act  recoverable  from  the  occa- 
piers,  he  dedueted.  leaving  a  total  rental  of  Rs«  1,519.  He 
allowed  sixteen  years'  purchase,  makiog  the  amount  Ba*  24,304* 
From  this  he  dedaoted  8  percent,  on  the  yearly  rental,  Bs.  121-8j 
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.    1874       thifl  case  Ulege  errors  ia   th»  dec»bii  wfaich  make  an    appeal 

Ananda-  necessary  ;wliere  that  is  so,  aiKL  an  appeal  is  oot  absohitely 
wiiHNA  Boss  j,a„.^^  the  Court  wiH  allow  an  appeaT. 

ITssKEs.  Mr.  Evcms  OR  the  same  ride.— The  intention  of  the  Act  is 
that  a  rea].  hona  fide  opinion,  aa  to  tha  amount  o£  compensatiott 
should  be  arrived  at  by  the  Judge  and  the  Asoessocs.  iadepend^ 
ently,  and  the  amount  is  to  be  arrived  at  by  considering  the 
different  amounts  to  ba  aw^arded  under  the  different  clauaeaoj 
B.  %i^  [CouCH«  C|  J.-— And  the  Judge  finds  the  net  difference 
between  his  estimate  and  that  of  Mr.  Rowe  is  so  sligbt  that  h» 
agrees  with  him*]  It  is  sabmitted  he  has  no  right  to  wai^e  the 
difference  by  ^rhich  he  practically  takes  away  an.  appeaL  Tho 
Judge  did  actually  differ  from^  both  the  Assessors^  so  that  there 
was  a  right  of  appeal  by  s.  35  j^tbe  Jud^e  ought  to.  baxe  found 
Mr.  Bowe's  estimate  wrong.  [Couch^  C.  J.— -S.  35  gives  an 
appeal  in  the  case  of  differenoe  o{  opinion.  83  to  the  amount  of 
compensation.  Does  not  that  meaaihe  totalamoontt].  But  the 
Act  saya  there  must  be  an  agreement  <^  opinion  i&.  the  award> 
and  the  avrard  most  contain  a  statement  o£  Ihe  aaonntsawarded 
under  different  heads. ;  implying  thereby  an  agreement  nA  to.tihfi 
amounts nnder  those  heads.  The  Jndge  difEerafcomMr.  Bowe 
as  to  the  market-value  and  aa  to.  the  damage  for  severance.. 
[AiKSLUj  J.-— Ihe  ^^  amount  o£  oompensation'^  in  s.  24  meana 
die  total  amount.]  The  Judge  does  differ  in  the  tptal  amount^ 
but  waives  the  difference '  as  being  sljght ;  thereby  depriving  us 
of  an  appeal.  Suppose  the  difference  was  very  larger  could  .  the 
Judge  have  waived  it  ?.  [Couo?,  C  J.r— Theae  would  ha^a  been 
no  impropriety  in  his  doing  so  ;  yon  appear  to  think  yonv  right 
oi  appefil^as  been  taken  away.  M«*.  Mantrion.^^It  is  submitted 
that  we  had  a  right  of  appeal  which  has  been  tidcen  ii%ay^ 
OovoH,  0.  J. — I  do  'not  think  that  is  so.]  The  Jodge  faavia{g'a& 
aitaal  difference  oi  opinion  from  both  Assessors  weanot  entitled 
to  deprive  .us  of  our  appeal  by  expressing  an  agreement. 

The  Counsel  for  the  respondent  were  not  called'ilpon.. 

The  iTudgment  pf  the  Coutt  was  delivered  by 

.  CpucH,  C.  J.— S.  34  of  Aot  X   of  1870  saye  >bati,  in  deter-p 

•  •  •  '  '  * 

miniug  the  amount  of  oox^p^nsati^n  \9.  be   %w^rd^dj(tbe  Jn^ 
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apd  Assessors  must  take  into  consideration,  first,  Ihe  market-      ^~  - 
talae  of  the    land    at   the  time  of   awarding    compensation;     Anahoa- 
secondljs  ihe  damage  (if  any)  sastaind  by  reason  of  severing  *"^J*  ^** 
the  land f^bm   othdr  'land of  the  owner;   thirdly,  the   damage     ▼«»»«• 
^if  any)  snsUdned  by  the  owner  by  reason  of  the  ^^qn^ition 
injarioasly  feffectin|f  his    other    propferly  ;  and  fonrtWjr,  if,  in 
^nseqtteaee'oiEtheAeqaisition,  l^hid   oompielled   io    change  hia 
yeiidenee,%h«^rea8onable  expenses  jnofidefttal  to  aucfa  changes. 

6;  C9  ttiys  ih^t,  id  calnethe  Judged  aftCl  one  or  both  of  the  Assessora 
kgree  all  to  the  ataount  of  oompeasatioii,  (^beir  decision  shall  be 
•fittaL  itiookiog  at  s»  2i,  theamonnt  of  compensation  '  mnat  bo 
taken  to  coaaa^  tiot  tbe  different  snatterB  that  are  to  be  taken 
Into'omnidefaation'Bdpadatelyi^  but  the  whole  compiaasatioa^  In 
U:'  95  ihe  expression  again  ooouts  i-^'^  If  the  Judge  difiein  from 
botb  tti^  AiaseSsors^aa  to  ihe  aintOuHt  ef  cotidpensation/ be  shall 
^n<6uiic6liia  de^lto/^'^fto. 

Mr.  ,Bea.afprt  has  stated  that  on  some  points  he  differs  from 
Mr.  ilQwe  'iH  the  manner  fn  which  he  arrives  a^  the  amonnt  of 
£^e  compensation,    fie  expresses  a  doubt  whether  there'  should  ' 

Tbe  ak  allowance  for  the  severance^  but  theiihe  says  that  '*  some, 
thing  should  be  allowed  on  that  account:^  Hi^  doubt  seems  to 
be  as  to  the  amount  to  be  liUowed.  He  then  sa  ys  v^^^  Tkking  the 
whole  account  I  find  that  the  net  total  of  my  valuation  difiers 
80  slightly  from  the  net  total  of  Mr.  Bowels  valuation  that  I 
shall  not  express  a  dissentient  opinion.  I  concur  with  Mr.  Kowe 
in  awarding  Bs.  26,682-8  tbe  value  of  the  land.^^ 

When  Mr.  Beaufort  says  that  he  will  not  express  a  dissentient 
opinion  from  Mr.Kowe,  and  that  he[concurs  witfahimin  award- 
ing the  sum  named  as  the  value  of  the  land^  I  cannot  read  it  as 
A  difference  of  opinion  between  them  as  to  the  amount  of  com-^ 
pensation.  I  think  the  fair  construction  of  what  Mr^  Beaufert 
says  is  i-^I  do  not  in  some  of  these  matters  entertain  the  same 
opinion  as  Mr«  Bowe*  I  doubt  whether  his  opinion  on  some  of 
them  is  right ;  but  the  difference  between  us  is  so  sUght  that  I 
think  I  ought  to  waive  my  doubts,  and  ought  not  to  dissent  from 
Irim.  There  is  not  therefore  such  a  difference  of  opinion' 
between  the  Judge  and  the  Assessors  as  entitles  the  party  to  an 
appeal.    It  is  not  a  question   of  depriving  him  of  an   appeaU 
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Aitaiida-  which  he  wbnld  otherwiee  have  bad*  IJnleaa  bebringa hiipi^U 
^^^^^^'wtthinthe.wordeof  theseotioDrheianot  entitled  to  anj^peal. 

Tkuhb.  Yf^  xnnst  see  whether  the  worda  are  ancb  aa  to  gin  him  9/f 
appealiaa  cape  like  the  preaent*  S.  34*  pde^d  aaya  Vbf^ 
the  award  is  to  ^be  written  and  signed  by  the  ;  Jn^se  u4  t^ 
Asaeesora  or  Asseesor  CMPanipg  therein^  aoid  ia  jto  sp^ify  itbt 
amonnt  awarded  under  the  Ist  olanae  oC  a*  24>  aad  aW'  tii^ 
amonnta  (if  aty)  reepectively  aparded  ander  tbo  2o!3,.  8i!d>an4 
4tbolan8eaof  ^tiiat  seotien..    If  thia  is  jnipar%tiTiOi  tbe .  award 

must  state  bow  nmoh  is  gvren  for  aeieranoe*  There  migbt  *be  i^ 
diffiea%  in  having  the  award  signed  by  tta  Jndg»  mdA  liht 
Assessor^  altbongh  they  both  agreed  aa  to  the.  iotad  .^mmxAot 
oompensatio%  if  they  jentirefy  disagreed  aa  t9  the  apomtt  ^  be 
^VfiXk  for  severance ;  but  I  d(9  not  andentand  Mu  ^wA^  .«# 
saying  that  he  is  not  prepared  to  concur  witb  i9&f  JRfMwe  iq.  .^ 
amoant  to  be  allowed  for  severance  when  it  cornea  to  be  inserted 
in. the  awai^d*  I  nnderstapd  him  as  meaning  that  he  will  agret^ 
to  such  an  award>  and  I  da  not  see  that  there  wonld  be  any 
difficulty  in  having'  the  award  djpawn  up  aeoordipg  to  die  dircop 
tions  contained  in  «  34.  I  think  im  this  .case  4heie  is  njC^  f^lp^ 
to  this  Court*    The  appeal  must.  be. dismissed. 

Ajppeat  di8mi880d. 

ft 

Attorney  for  the  appellants  :  Baboo  D.  IT  Bose. 

.  Attorney  for    the  respondent:    The  9aesrnaiMi   JSfSi^iflor, 
Mr»  Sani0rB&n; 
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S^W»  9it  Vdmni  0»»«iK,  JQU  OMtf  /«i<j«k  Ur,  Jmiiee  Jaehim,  1874 

Jfe/KffJiM  Pkf«V  ili-.  JwKm  JMrak,  <hmI  Mr.  luOiee  MorrU.  ^''^"^  ^' 

^itasfivinES  «.  okbot  cookms  ssaw. 

« 

In  TBI  lunemt  or  na  Pixn^oiir  oi  |7A0B]p>J^  LIL  OHATTE^^E.* 


*i 


.   Aptftopr  wjho  ^honestly  inisappropri^tes  or  oo^verta  to  hig  own  use  an/ 
of  €he  ptmiQ^B^pprbpOTly  witli  i^znoli  ne  u  entriisfed,  or  wHioIi be  lias'dbmi- 

^Thi8  was  anapp^cfttion  under  s.  297  .of  the  Code  of  Griminal 
PrQeedi:ire,to  call  up  the  record  of  a  oase  before  the  Canton— 
p^t  Mi^stn^^  of  Dinasporei,  \n .  wl^ioh  the  petitioner,  on  the 
26th  o£  Jannarjr^  l874»  on  solemn  affirmation,  charged  Okhoy 
p!9Qmar  8^w.  and  pthers  with  the  offence  of  criminal  misappro- 
^atipn.,  The  Ma,gpstrate^  relying  npon  the  decision  In  the 
maiUr  ef  ike  Petition  of  Lall  OhundBcy  (1),  ditnissed  the 
camplaint,  atid  discharged  the  defendant^  oh  the  ground  that,  by 
a  46ed  oC  partnership,  the  complaihaiit  and  the  accused  i^ere 
]6ixi)i  owners  of  the  property  in  respect  of  Which  the  isriminal 
miaikppropriation  was  alleged  t6  have  bcteti  committed.  The 
kpplickiioii  was  made  before  Couch,  C.  J.,  arid  '  Ainslie,  J.,  who 
differing  from  th6  decision  In  iJm  mutter  of  the  Petitum  of 
Lilk  dhf0^  Boy  (1),  referred  to  aFullBehch  the  f oDowitig 
ifaestfoii  :-^'^hether,  if  a  partner  dishonestly  misappropriates, 
or  oOhTOTiiB  to  his  own  nse,  or  dishonestly  uses  or  disposes  of 
any  oftbe  partnership  property  which  he  is  entrusted    with,  or 

has  dominion  over,  he  is  guilty  of  an  offence  punishable   under 
thp  Peflal  Qode  r ' 
The  parties  were  not  ripresented  by  Qoiinsel« 

-  (l>*W.B.,Or.  BuL,a7.      7 

•^nJuSaMi  Apptil  dtitfffngiiagt  in  otdar  of  Oa  Cfliaioiidw&t  Magirtrat* 
QfDmiw^dMadAeSfttjteBttqrUTS. 


1 


90e  BENGAL  LiW  BEP0BT6.  [VOL.  XIII 

^^^  The  opinion  of  the  Pall  Bench  wae  deliveted  by 

^"^  OoucH,  C.J. — ^In  this  Isadd  %  chftc^e.  iraa  preferred  by  the 
OKBor  eppltoanfc  against  Okhoy  Coomar  Shaw  and  sother  before  the 
^^^*  Magistrate  of  an  offence  of  criminal  misappropriation.  The 
Ifagistrste  dismissed  the  compkitit^  kind  discWgel  the  defend- 
ants  on  the  groand  that  the  oompfakinant  and  the  accased  were 
partners^  or  m  iie  says  is  the  Srf^  port  e£  bis  judgment,  that 
they  were^  according  to  a  deed  of  partnership,  joint  owners  of 
the  property  in  respect  of  which  the  Oriii^ibal  misappropriation 
was  alleged.  He  founded  his  deoiaion  npon  a  case  in  this.Conri*- 
In  the  matter  of  the  JPetitum  of  Loll  Chand  Boy  (1) — in  which 
two  of  the  learned  Judges^  Kemp,  J.,  and  the  late  Mitter>  J., 
hehl  thati  if  tliere  Was  a  partnershipj  there  iconld  tot  be  a  con* 
viction  for  maioal  breach  of  irast.  Blphinstone  Jackson  .  j^ 
appears,  to  have  doubted  this^  and  not  have  oononrred  with 
the  other  two  Judges.  He  to6k  a  different  riew  of  thie  facts  of 
the  oase^  and  alao  said  that  he  was  inclined'  to  think  that  there 
might  be  circnmstances  under  which  one  partner  might '  bn 
guilty  of  criminal  breach  of  trust  against  auotW^  * 
An  application  wto  made  to  tins  Court  before'  myself  and 

Ainslie^  J.^  under  s.  297  of  the  Criminal  Procedure  Code^  to 
send  for  the  paperai  and  to  decide  upon  the  validity^  in  point  of 
law^  of  the  Magiatrate's  deciaion. 

Seeing  that  the  Mi^iatrate  bad  acted  upon  a  decision  of  this 
Coortj  we  felt  bound  to  refer  the  question  for  decision  by  a  Full 
Bench,  although  I  thinks  I  may  say^  that  we  neither  of  us  at 
the  time  entertained  any  serious  doubt  upon  it. 

J  *      a 

It  appears  that  there  is  a, decision  of  Markby  and  Bircbj  J  J. 
in  the  case  of  The  Queen  v,  Qour  Benode  Duit  (2)|  in  which  thosej 

(I)  S  W.  R.  Cr»  EaL,  87.  Ifr.r.    J^  Jngrm  (Balxws.  iPpfr^ 
(2)  Ba/o»«  Mr. /ttf«a  Uarkiu  f*nd    Mr.    Q^und^r  Mofikfojiw   oftd.  Stewiiaii 

JtMiicA  Birch,  MUUr  with  him)  for  the  p^titionati.' 
THE  QUEEN  v.  OOUE  BEKOOE 

DUTTakdamothbs.*  The  jadgment    of  the    Ccmrt*  was 

The4thI>€C9niJb0rWB.  deliteria  by                         . 
PeiMl  Cod*  (Act  XLV  qf  I860),  t. 

424— FartMT— JVusdiilenl  JfMtovat  llAixtYi  J.— The  priflonen  in  this 
ofVrop0rtu.     .                 ^St^  l)|^va  J^^a   miyifiM^M  ..did'* 


•  ipplie&tion  oader  a  297  of  the^Grnhtelftetodliy*  Otdeagidait  itt  «eiier  of 
the  Offioiatisg  Mkgiatrtte  of  East  Batdwaiii  dated  the  2S&d  Septembor  187S, 
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learned  Judges  have  held  that  there  may  be  an  offence  under 
8.  424  of  the  Penal  Code  ;  there  may  be  a  fraudulent  conceal- 
ment or  removal  of  property,  whether  the  fraud  is  intended  to 
be  practised  on  creditors  or  partners.     This  case  was  not  quoted 


honestly    retnoving    certain    account- 
books  under  ■.  424  of  the  Indian  Penal 
Code.    It  appears  that  the  books  in 
qnefition  were  books  of  aoconnt  belong- 
ing to  a  partnership,  and  I  will  assnme, 
for  the  purposes  of  this  case,  that  the 
Magistrate  has  fonnd  that  the  prisoner 
Gour  Benode  Butt  Was  a  partner  in 
this  business,  and  tkerefore,  as  a  part- 
ner, the  books  will  be  the  property  of 
himself  jointly  with  his    oo-partners. 
The  books    were    kept    at  the  head- 
quarters of  the   firm   at  Gutwa,  and 
were   removed   by   the    prisoners    at 
night.    There  had  been  some  disputes 
between  the  members  of  the  firm  ;  and 
upon  the  removal  of  the  books  being 
made  the  snbjeot  of  a  ohtf  go  against 
the    prisoners,     they    denied    having 
removed  the  books,   and  said  that  it 
was   a   false   charge    got    up  against 
them. 

Kow  it  is  contended  before  us  that 
the   prisoner   Gour   Benode  Dutt,  as 

being  a  partner  in  the  concern,  and 
having  therefore  a  right  to  the  custody 
of  these  ^bookS)  could  not  be  guilty  of 
the  offence  under  s.  4S4.  It  is  urged 
that  s.  424  belongs  to  a  class  of  offences 
which  comprise  concealment  or  removal 
of  property  so  as  to  defraud  creditors ; 
mad  further  that  a  person  oonld  not 
be  gnilty,  criminally  speaking,  of 
removing  property  of|  which  he  himself 
is  the  owner.  Now  It  is  not  necessary 
for  us  to  enter  into  the  question, 
whether  or  no  a  partner  would  have  a 
right  of  removing  books  of  the  firm 
from  their  proper  place  of  custody, 
namely,  the  place  where  the  business 
if  utaally  carried  on.  Assuming  that 
h«  has  suoh  a  right*  still  it  appears  to 


us  that  the  case  falls  within    s.    424. 
It  is  found  that  the  object  of  removal 
was  to    defraud    his  oo-partners,    and 
there  is  nothing  in  s.  424  which  would 
justify  ns  in  limiting  it,  as  we.  are  asked 
to  do,  to  offences  in  respect  of  creditors 
only.    The    heading    o€    the  Chapter 
is  perfectly    general—*'  Qf  fraudulent 
Deeds  and  Dispoeitioas  of  Property ; " 
and  the  words  of  the  section  are  also 
perfectly  general.    There  is  no  reason 
why  a  man  should   not   be   criminally 
punished  for   defrauding    his  partner 
just  as  he  would  be  criminally  punished 
for  defrauding    his    creditors;  nor   is 
there  any  reason  why  a  man    should 
not  fraudulently   remove  the  property 
of  a  partnership  just  as  he  may  frau- 
dulently  remove    the    property  which 
belongs  to   himself.    There   may  not 
have    been   that   particular    sort    of 
removal  which  is  necessary    to    con* 
stitute  theft;  but   what   we   are  con 
sidering  is,  not  whether  thel'prisonersr 
are  gnilty   of  theft,  but  whether  they 
are    gnilty    of   an    offence  under   this 
section,    and  the    offence    which   this 
section  oontemplates  is  Such  a  removal 
or  concealment  of  property, — in  other 
words,  such  a  change  of  the  place  in 
which   the  property   is  deposited    as 
cjin    be  considered    fraudalent.    That 
having  been  found  to  be  the  case,  I  see 
no  reason  in   point  of  law    why  this 
oonriotion  should  not  stand. 

Mr.  Ingram  is  also  desirous  to  go 
into  the  facts  of  the  case.  I  think  it 
would  be  contrary  to  the  practice  of 
this  Court,  when  the  facts  have  been 
twice  investigaled  and  found  against 
the  prisoners,  that  they  should  be 
again  reconsidered     here.    Assuming 

42 


QvKBtr 

V. 

Okkot 

COOMAE 

Sh4w. 


310 


BENGAL  LAW  REPORTS. 


[VOL.  xnL 


1874 


Qhbsn 

.     V. 
OSBOT 

600MAB 

8«AW. 


when  the  application  was  made  to  us;  bat,  if  it  had  bean,  we 
should  still  have  been  under  the  necessity  of  referring  the  ques* 
tion  to  a  Fall  Benob. 


the  facte  found  to  be  oonect^  I  think 
that  the  prisoners  are  rightly  oonyioted. 
I  wish  to  ad4  tbat,  in  our  opinion, 
the  case  which  has  been  referred  to 
— The  Quten  ▼.  Allah  Bvksh  (a>— is 
quite  distiagaishable  from  the  present 

one.    The    obserrntions   of  the  Chief 
Justice  in   that  case,  we  think,  were 

only  intended  to  apply  to  the  facts  of 

thai  case  and  the  charge  then   nnder 

oonsideration.    Tb%t  VM  l^ot  a  ohai^ge 


nnder  &.  424,  nor  was  there  any  allu- 
sion to  that  section,  but  the  charge 
was  one  of  the  theft  under  s.  378,  and 
the  Chief  J  notice  only  says  that,  if  «ny 
offence  had  been  committed  at  all,  it 
certainly  wa«  not  theft. 

The  case  will,  therefore,  go  back    to 
the    Magistrate    of    the   District,  who 

will  give  necessary  orders  for   carrying 

out   the    septenoe   passed    upon    the 

prisoners. 


fa)  Bef9r$  Mr.  Jwtiee  Norman^  Offi- 
eiating  Gkief  Juitice,    and  Mr.    /w- 
tice  lioch* 

The  l5tA  April  1871. 
THE  QUEEN  V,  ALLAH  BUK6H.t 

fenal    Code     (Act    XJjV    of   ^8^0), 
B.   27^—?artn§r-Theft, 

KoHMAN,  J.— The  facts  pf  thif  case 
Are  as  follow  t — Kiamoodeen,  the 
gomasta  of  a  shop,  called  the  shop  of 
Moiuffor  Meah,  was  coming  out  of 
the  Small  Cause  Court  ivith  some 
books,  a  hhaUyun  and  a  jama-l^areh 
account,  belonging  to  that  shop.  Allah 
Buksh,  who  bad  a  share  in  that  shop, 
took  these  books  out  of  the  posseci- 
sion  of  Kiamooddeen,  and  kept  ihtm 
agpunst  the  will  of  Kisjnooddeen,  say- 
ing they  were  his. 

The  Deputy  Magistrate  says  .*  "  The 
fact  of  Allah  Baksh  having  a  right 
to  the  papers  is  not  questioned  in 
this  case.  He  may  have  every  right 
to  them;  but,  so  long  as  they  are 
legally  in  the  possession  of  another 
person,  he  can  not  get  possession  of 
them,  except  through  thp  Civil  Court. 


It  matters  little  either  whether  he  is 
^iiy  special  gainer  by  taking  posses- 
sion of  the  papers,  irhen  the  fact 
reuM^ns  that  he  did  take  them,  aiu} 
that  against  the  will  of  the  com- 
plainant." 

The  Deputy  Magistrate  found  Allah 
^nksh  guilty  of  theft,  and  sentenced 
him  to  a  fine  of  Rs,  10,  and  ordered 
the  papers  to  be  retnnied  to  the  com- 
plainant. 


It  appears  to  me  that  this  coi^yiction 
pacnot  be  sastained. 

• 

Kiamooddeen  was  the  servant  of 
the  prisoner  Allah  Buksh  and  hie 
partners.  Bjr  s.  27  of  the  Indian 
Penal  Code,  it  is  declared  that,  when 
property  is  in  the  possession  of  a 
person's  Sjervant,  it  is  in  that  person's 
possession  within  the  meaning  of' 
that  Code.  The  khatiffan  asid  jama.- 
kharch  aeoovpt  must,  therefore,  be 
taken  to  have  l»een  in  the  possession, 
of  Allah  Buksh  and  his  co -sharers 
at  the  time  when  Allal^  Bpksh  took 
them  from  Kiamooddeen.  S.  378 
does  not  inclnde  under  the  offeaoe 
of  theft  the  case  where  one  joint 
proprietor   takes   into   his    own   sole 


s  Reference  to  the  High  Court  nnder  su  434%  Act  XXV  of  1 861,  by  the  Qftciatisg 
JAagistrate  of  BacVerguoge,  dated  Barisal,  the  27th  March  1871, 
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We  thiak  the  words  o{  s.  405  of  the  Petial  Code  are  largd 
enough  to  include  the  ease  of  a  partner,  if  it  be  proved  that  he 
was  in  fact  entrusted  with  the  partnershrp  property,  or  with  a 
dominion  over  it,  and  has  dishonestly  misappropriated  it  or 
converted  it  to  his  own  use.  There  is  no  reason  that  the  cade 
of  a  partner  should  be  excepted  from  the  operation  of  this 
section.  In  deep  there  is  every  reason  that  it  should  be  included 
in  it.  It  is  a  question  of  fact  whether  there  has  been  an  entrust- 
ing of  the  property,  or  giving  a  dominion  over  it,  sufficient  to 
come  within  what  is  recjuired^  But  if  it  be  made  out  by  the 
evidence,  that  one  partner  was  entrusted  by  his  G0>*partners  with 
property  or  with  a  dominion  dver  it,  and  that  he  haid  dishonestly 
misappropriated  it,  or  dishonestly  used  it  in  violation  of  the  mode 
in  which  his  trust  was  to  be  discharged,  or  of  the  agreement 
between  the  parties  as  to  the  use  he  was  to  make  of  the  pro- 
perty, he  ought  to  be  tried  for  that  offence.  I,  therefore,  think 
we  should  say  th^t  the  decision  In  the  matter  of  the  Petition  of 

Lall  Chand  Boy  (l}cannot  be  supported,  and  that  theMagis^ 

possession  property  belonging  to  him  given  in  s.  24  of  tbe  Penal  Code, 
self  and  hip  oo-proprietora,  which  is  the  doing  anything  '^  with  the  inten- 
had  been  pi:evioa8ly  in  their  joint  tiob  of  osasing  wrougfui  gaiti  to  one 
/custody.  If  the  lav  were  as  sappoae^  person  or  wrbngfnl  loss  to  anothev 
by  the  Uagistr^te,  no  master  eomld  person,'*  Did  Allah  fiakth  taike  the 
safely  take  his  own  property  from  the  book  ftom  tbd  goBUssta  disbovestly 
hand  of  his  senr^nt ;  no  part9«r  in  |Ui  djsSnsd  *^v^  7  He  d^s  not  appetar 
atmsinesa  ooold  safely  take  a  rupee  po  h^TO  done  sO  with  any  intent  Ibo 
from  the  till  for  the  most  urgent  iniuiss  his  eo-paftneni,  or  to  deriytf 
necessity.  It  may  be  that  the  accused  gain  to  himself,  it  is  tme  that  the 
did,  or  i^ienfl^  to  do^  some  wrong  to  gomasta^ays  in  hie  ezatAinatioB  that 
his  co-sjtiareri  in  takiiig  possession  of  the  papers  showed  an  entry  of  B«.  50Qr 
the  books.  But  if  90,  the  offence,  if  by  uot  showing  which  the  acoased 
and,  is  not  theft.  would  gain.    But   then  is  nothing  to 

I  am  of  opinion  tiiat  the  oonviotiou    shew  that  Allah    Buksfa    intended  to 
and  order  of  the   Deputy   Magistrate    mabe  away  wi<^  these  papers,  and  the 
fQust  be   quashed,    and    the    fine  rar    gomasta  admits  that  they  were  here 
funded.  tofore  in  the  possesniion  of  Allah  Buksh 

and  his  two  co-sharers. 

ICocv^  J. — To  constitute  the  offenoe  I  do  not  think  the  charge  of  theft 
dI  theft,  there  must  be  not  only  a  is  made  out,  and  I  concur  with  the 
takmg  against  the  will  of  the  person  Chief  Justice  in  qnasfamg  the  oonTic, 
in  possession,  but  a  taking  dishonestly,  tion  «ad  directing  the  lepaymeat  0f 
The    definition    of    <<.dishonstly/'     as    the  fine. 

(I)  9  W.  B.,  Cr.  Bui.,  37. 
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trate  ought  to  enquire  into  the  charge,  and  determine  whether, 
upon  the  evidence  which  may  be  produced  before  him,  there  is 
aufficient  ground  for  putting  the  accused  upon  their  trial.  I  do 
not  think  that  we  can  make  an  order  of  that  kind  in  the  Full 
Bench.  The  matter  willj  therefore,  stand  over  until  Ainslie^  J., 
returns  (I). 
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RANI  MBWA  KUWAR  (PLAnriTimO  r.  RANI  HULAS  KUWAR 
[On  Appeal  from  the  Court  of  the  Judicial  Commissioner  o!  Oudh.] 

m 

Agre^wimt  d^finvMf  Shcvrea  ofFartiei  inlmnioveahU  Pivprniff-^J^eed  ofOom- 
prom%86'-Limta4ion'-C<MMe  of  Action  Act  XIV  of  18^9,  «.  ltd.  12— 
Estoppel' 

« 

An  agreement  by  way  of  compromise  of  disputed  title  to  immoveable 
estate,  under  which  shares  are  allotted  to  the  parties  thereto,  gives  to  each 
party  a.caus©  of  action  founded  not  merely  upon  contract  within  the  mean- 
ing of  Act  XI V  of  1859,  a.  1,  cl.  10,  but  upon  the  title  which  is  acknow- 
ledged and  defined  by  the  a6:reement,  and  a  suit  brought  to  recover  » 
share  of  the  estate  is  governed  by  s.  I,  d.  12. 

Those  who  rely  upon  a  document  as  an  estoppel  must  dearly  establisk 
its  meaning ;  if  there  i»  any  ambiguity  the  construction  may  be  aided  l^* 
looking  at  the  surrounding  chxmmstancetk 

Appb4l  from  a  judgment  of  the  Judicial  Commissioner  of 
Oudh,  dated  the  19th  September  1871,  aflSrming  a  judgment  of 
the  Civil  Judge,  dated  the  9th  May  1871. 

The  case  arose  on  the  following  facts.  One  Baja  Battan 
Singh  died  in  1851,  possessed  of  large  estates*  situate,  partly  in 
the  then  native  State  of  Oudh,  and  partly  in  the  adjoining  dis- 
trict of  Bareilly  in  Bohiicuud,  which  was  under  Bfitish  rale. 
The  plaintiff  and  one  Chattar    Kuwar    were   the  daughters    of 


(1)  Ainalie,  J.,  was  at  this  time  absent  on  leave. 
•  Frtaent .— Sijt  B.  Pbaooox,  Sir  M.  E.  Smcth,  and  Sir    B.  F.  Collisb,. 
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Gompulaion .  or  coercion,  come  to  amicable  terms  in  Ihe  presence       ^^^^  '  ^ 
of  Mr.  John  Inglisj  Collector  of  Bareilly.  and  agr^d  to  regard  Eani  ftiimA.' 
the  whole  property  as  if  it  were  one  rnpeej  and   to  diyide  it  into        ^^^ 
tho  following  shares ;  74  annas  as  the  shave  of  Khyrati  Lai,  4^  Ba^  Uxosmi 

__  JxU  H  AS* 

annas  as  the  share  of  Rani  Chattar  Kawar,  and  4^  annas  as  the 
share  df  Batii  Mewa  Enwar.^'  That  is  an  agreement  that  Oxa . 
whole  property  left  by  the  Raja  Rattan  Singh,  as  well  that  in 
Bohilcnnd  as  that  in  the  province  of  Oadh,  shall  be  divided  in 
those  shares.  Then  comes  a  provision  for  a  division  of  the 
property,  according  to  those  shares,  by  a  partition  by  metes  and 
bounds.  That  part  of  the  agreement  is  this :  ^'According  to 
these  rates  the  whole  of  the  property  shall  be  divided  amongst 
the  above,  agreeably  to  a  panehayat  to  be  convened  for  the 
purpose  ;  that  we  shall  not  retract  from  this  proposed  division ;'' 

and  then  declaring  tbat  it  shonld  be  a  final     agreement  between 

them.    It  is  undisputed  that  this  agreement   relates  to  the  whole 

of  the  property  of  Raja   Rattan  Singh,    as  well  that  in  Ondh 

as  in  Rohilcnnd.    In  fact  that  is   the  case   on  the   part  of  the 

respondeiftt  as  well  as  that  on  the  part  of  the  appellant.     Both 

agree  that  this  agreement  was  intended  to  settle  the  disputes 

T^atfng  to  the  whole  of  the  property  left  by  the  Raja.    N6w 

tiere  is  no  evidence   to   be   found  in   the  record  of  an  actual 

pHrtition  of  the  property,    either   in    Rohilcnnd    or  in    Oudh, 

piirsnant  to  the  terms  of  this  agreement ;  but  it  is  said  on  the 

part  of  the  TOBpondent,  the  defendant,  that  by  the  subsequent 

agveementj  to  which  I  have  allnded,  of  the  12th  November  1860, 

there  is  an  acknowledgment  on  the  part  of  the  present  appellant 

and  her  sister  whom  she   represents,  that  a  partition  had  taken 

'  place  ot  the  whole  property,  as  well  the  property  in  Oudh  as  in 

Bobilound,-«*aD  acknowledgment  which  binds  them   by  way  of 

estoppel;  and   that,   under   those    circumstances,   the  present 

claim  of  the  appellant  to  a  share    ot  the  houses  in   Lucknow 

moBb  be  defeated.     This  document  is  in  ambiguous  language, 

and  some  care  is  re^nired  in  considering  what  is  the  effect  of 

the  language  need  in  it.    It  may   here  be  said  that  those  who 

rely  upon  tbs   document  as    an    estoppel,-— the  nature  of  an 

« 

estoppel  being  to    exclude  an    enquiry  by  evidence    into  the 
truthy^rmust  clearly  establish  that  it  does  amoant  to  that  wliiob 
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W4       tliey  aflsert.     Now,  tke  doi^nment  is  this  :    *^  We  Khyrati    Lai 
BavxHidwa  infMrsoB/'  and  the  appellaDt  und  lior  sister  by  their  attomeySj 

KvwA»      ff^e  prittcipals,  being  heirs  of  Raja  Rattan  Singh,  deceased, 
Hmtn  HmuM  do  hcraby  declare  thai,  whereas  our  case  regarding  rendition 

KuwAB.      ^  acoonnts  and  division  of  the   property  left  by  Raja  BaUan 
Bingh^  now  in  charge  of  the  Court  of  Wards,  was  pending  befora 
Moulvi  Mahomed   Khyrooddaen/'  and  other  persons,  naming 
them,  and  describing  them  as  ''  members^''  and  their  Lor^diipd 
understand  that  they  were  a  committee  of  personst  or  a  panchafo^ 
appointed  to  make  a   partitioo.     The  document  goes  on,  "  th« 
Bfime  has  now  been  amicably  adjusted    and    divided  amongBt 
ourselves^  f^oeording  to  onr  specific  share»''*-*that  is,  the  eharea 
mentioned  in  the   first    agreement^ — ''    under   the  anspiceB  of 
Mr.  John  Inglis  Collector  qI  Bareilly,  and  the  division,  under  tba- 
blessings  of  Providence  having  been  made  accordingly  regarding 
the  whole  property,  viz-^  cash,   furniture,  villages    (mortgaged 
and  free  from  mortgage),  houses  and  shops,  cash  d^osited  in 
baoks  and  treasury,  other  property  moveable  of  every  descrip* 
tion,  and  books  we  have  received  our  respective  sharee«    Now 
there  is  not  the  slightest  dispute     amonjgst  us  left  cinac|]n8te4 
aixd  unsettled,  and  there  is  not  a  fraction  of  such  propertywhieh  ^ 
has  not  been  divided  amongst    us.     We  have,    therefore^  filed 
thia    Toainama,    acknowledging     division     of    property    and' 
settlement  of  accounts,   in  the   Court  of  the  above-mentioned 
Deputy  Collector  that  it  may  prove  of  use  hereafter.''    Th^ra 
are   undoubtedly    words    in  this    aj^reement  which,  taken*  1^ 
themselves,   are  sufficient   to  comprehend   the   whole  of    tha 
property  which  was  the  subject  of  the  first  agreement  $  but  the 
words  which  occur  in  the   commencement    of  the  agreement/ 
appear  to  their  Lordships  to  be  the  governing  words  of  tha 
instrument,  as  far  as  the  property  included  in  it    is  oonoemed, 
and  those  words  are :  *^  Whereas  our  case  regarding '  renditfoa 
of  accounts  and  division  o£  the  property   left  by    Raja  Rattatr* 
Singh,  now  in  charge  of  the  Court  of  Wards/'     Now  the  only 
property  which  could  have  been  in  charge  of  the    Court    of 
Wards   was    the    property    in    Rohileund.    Notwithstanding ' 
therefore  the  large  words  to  which  I  have  referred,'  viz,,  ''  V<m 
thare  is  not  the  slightest  dispute  amongst  us  Idf  t  unadjosted  #nd' 


.^ 
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t&Dsett^edy  and  there  k  not  a  f raeUo&  o£  such  propertj  wliicli  bas       i974 
not  been  dmded  amongst  ns/^   their  Lordships    think  that  tb^  S^in  iCvrT 
jmfisrence  made  in  that  wide  clause  hj  the  words  ^'  suoh  property'^      Kc^ak 
.  iJoiitB  itSApplaoatioQ  to  the-  property  described  in  the  oommenoe*  B^iri  BjfjyA 
.  taeofc  of  ihd  agreement,  namely,  the  property  ^'  now  in  char ga  of     ^'^^*- 
kbe  Court  of  Wards."     Fndoabtedly    tliere  iasome  room  for  the 
,  WQteQtion  that  the  words  ^'now  in  charge  of  the  Court  of  Wards'^ 
V^re  not  intended  to  limit  the  agseement  to  property  which  wna 
.  reaUy  iathe  Goort  ofi  Wards^  but  were  inserted  by  mistake  a^d 
..by  misappreheBsion  of  the  parties,  wha  migiit  hajire  ihoughfc  (hat 
■•  %he  property  ia  Qadh  was  in  charge  of  the    Coart  of.  Wards  of 
the  district  of   Bareilly^    Their    Lordships  do  not .  fail  ta  notice 
that  property  was  described  as  being  in  the  cnstody  of  the  Court 
ol  Wards  iathe  first  agreement,  but  there  the  description  is  not 
confined  to  property  in  tho  Court  of  Wards^  bat  the  words  ''  and 
iu  i^  province  o£  Ooidh"  Are  inserted,  apparently  for  the  purpose 
,  of  sowing  that  thd   agreement   was    intended  to   comprehend 

lands  in  that  province  as  well  as  tlK>8e  ia  ilohilpund.     There  are 
no  eocb  words  in  the    agreement  of    November,.^,   and  upon  the 

^whole  their  Lordships  think  that  that  agreement   may  properly 
f  be  confij^ed    to  the    lands  in    Bohilcund  which  were    rrsally  ja 
charge  of  the  Court  of  Wards. 

It  will  be  observed  from  what  haa  been  already  said  that  their 
Lordships  have  felt  that  this  document  is  ambiguous^  and  this 
Jbeing  so^  tho  construction  of  it  may  be  aided  by  looking  at  the 
sudrroundiog .  circumstances..  If  it  had  appeared  that  the 
appelhwt  bad  had  possession  for  a  long  nnmber  of  years  of  some 
property  which  had  belonged  to  Bajii  Rattan  Singh  in  Ouc^h, 
and  the  respondent  and  those  she  represents  had  beea  in 
possession  of  other  property  which  had  belonged  to  the  Kaja, 
it  might  have  been  inferred  that  a  partition  had  been  made  by 
^greement^  and  that  the  parties  were  content  to  hold  what  they 
liad  so  agreed  to  take  without  any  formal  partition  by  a  panchayqt^ 
But  upon  Iboking  at  the  nircumstances  which  were  relied  upgn 

by  the  respondentia  counsel,  Mn  Cave,  to  support  th^t 
,  pwwnmptiop,  it  appears  to  their  Lordships  that  they  fail  to  do 
.  ao.    The  .  first  circumatwce  relied  on  was  that  in  addition  to  the 

four  houses   which  are  the   present  subjects  of- dispute^  there 
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1874        was  a  fifth    honae  whieh^    it  was    said,    had  belonged    (o  Raja 

"bahTmvwT  Bftttan  Sicj^h^  and  had   been  in  the   posses&ion  of  the  appellant 

KvwAK     1^1^  j  jior  sisiw  and  her  sister's  husband.    Bat  the  evidence,  whea 

Kami  Vvlis  examined*  really  fails    to    make   oat    that   that  heuse  was  a 

KvwAA.     p^^  ^£  ^^  property  of   Baja    Battan  Singh ;   ob  the  contrary, 

there    is  a   great   deal  of  evidence    to  show  that  it  wAs  the 

separately  acquired  property  of  Dowlut  Bingh,'  the  father  of  the 

appellant^    and  was   no  part   of  the    estate  of  the  Raja.    The 

title   to  that  house  is,    at  least,   left  in  donbt,    and  it  was   for 

the   respondent,    if    she  relied   npon  the   oircumstance  of   the 

appellant's  having  the  ownership  and  possession  of  tlie  honse  as 

presampiive  proof  of  the  partition,    to  have  shown    clearly  that 
it  formed  part  of  the  property  of  the  Baja. 

The  other  circamstance  strongly  relied  on  was  that  there  had 
been  an  acquiescence  of  nine  years,  from  the  date  of  the 
agreement  in  1860  to  the  commencebient  of  this  suit,  in  the 
possession  of  the  four  houses  now  claimed  remaining  with  the 
respondent.  Bat  again  npon  investigation  their  Lordships 
think  that  there  was  no  acquiescence  from  which  they  conld 
safely  presume  there  had  been  a  partition.  It  seems  that,  npom 
the  death  of  the  appellant's  sister^  Rani  Chattar  Kuwar,  the"^  . 
appellant  brought  a  suit  against  her  husband,  Oudh  Behari  9 
Lai,  to  recover  from  him  her  sister's  4^  annas  shares  in  the  houses 
now  in    dispute.     That  suit    was  commenced   apparently  in  the  f.  i 

year    1866.     The    defence   to   it    was  that    Behari    Lai    w^s  '  i 

entitled  to  the  property  in  another   right, — it  is  not  necessary  A  i 

say  what  right  he  set  up.    The  present    appellant  succeeded  in  i 

that  suit  in  the  lower  Court  and  also  upon  appeal  in  the  High 
Court  of  the  North-West  Provinces.  Now  in  that  suit  she 
claimed,  as  against  her  deceased  sister's  husband,  her  sister's 
share  in  this  very  property.  It  seems  incredible  if  she  was 
aware  she  and  her  sister  had  no  right  to  this  property,  and  that 
it  had  gone  under  a  partition  to  Khyrati  Lai,  t;hat  she  shoul^l 
have  instituted  that  which  would  have  been,  so  far  as  regards 
this  property,  an  entirely  useless  suit.  It  is  perfectly  true  that 
nothing  which  occurred  in  the  progresf  of  that  suit'  can  be 
evidence  against  the  present  respondent,  who  was  no  party  to 
it ;  but  the  suit  is  so  far  material   and  relevant  that   the  present 
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appellant,  having  obfeained  a  decree  against  the  sister's  husband. 


1874 


I     * 


Oudh  B^hari  Lai,  endeayonrad  to  execute  that  decree  by  Rami  Mbwa 
obtaining  possession  in  dae  course  of  law  of  the  houses,  and  was  ^, 
resisted  by  the  present  respondent,  who  was  then  in  possession  ^  xc^b^!^* 
of  them.  These  facts  seem  to  negative  anything'  like 
acquiisscence  on  the  part  of  the  appellant  in  a  supposed 
partition  by  which  these  houses  werb  allotted  and  assigned  to  be 
held  in  severalty  by  the  respondent,  or  by  Khyrati  Lai,  whom 
she  represents. 

Under  these  circumstances  the  case  simply  comes  to  the 
question  of  the  right  of  the  appellant  under  the  agreement  of 
July  1860,  That  agreement  assumes  that  the  parties  were 
severally  claiming,  by  virtue  of  some  right  of  inheritance,  the 
property  of  the  Raja  Battan  Singh  ;  that  there  were  questions 
between  them  which  might  disturb  the  rights  which  each 
claimed,  and  it  was  better,  instead  of  a  long  litigation,  to  settle 
these  rijghts,  and  they  do  settle  them  by  arriving  at  this  agree- 
ment, which  provides  that  the  property  shall  be  held  in  certain 
shares,  and  shall  be  divided  according  to  those  shares.  A 
partition  according  to  those  shares  has  never  taken  p]ace»  and 
the  respondent  is  in  possession  of  the  entirety  of  the  houses  in 
^  "  Oudh  and  the  imambara.  Unless,  therefore,  the  title  of  the 
present  appellant  is  barred  by  limitation,  she  hae,  in  their 
Lordshipa'  opinion,  a  right  to  fk  decree  for  the  sharea  of  those 
houses  assigned  to  her  and  her  si^ster,  whom  she  now  represents, 
$j  the  agreement. 

Their  Lordsbipe  in  coming  to  this  conclusion  have  arrived 
at  an  opinion  in  accordance  with  that  of  the  Judicial  Commis* 
sioner  from  where  this  appeal  comes  to  Her  Majesty.  Thi3 
Judicial  Commissioner  states  that  he  has  no  doubt  that  the 
agreement  of  November  1860  did  not  include  the  property  in 
J^udh.  He  says  : — '^  I  shall  have  to  refer  again  to  the  agreement 
effected  by  the  disputants  in  July  1860.  I  deem  it  necessary 
to  record  my  concurrence  in  the  ruling  of  my  predecessor  in 
regard  to  the  deed  of  November  1860.  It  is  clear  from  the 
terms  of  that  document  that  it  referred  solely  to  that  portion 
of  the  property  of  the  late.  Kaja  Battan  Singh  that  was 
fiituated  within  the  jurisdiction   of  the  ^Collector   of  Bareilly* 
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^^74       II;  g^  forth  that  'Whereas    oizr    ease    regarding  rendition    of 
Bani  Mbwa  accounts    and  dmsion  of  the    propert  7  left  bj    Raja  Batlan 

"^  Siogh>  now  in  charge  of  the  Court  o{  Wards,  was  pending 
^ANi.  Bur«As  iief ore  certain  aEbitrators^  an  amicable  adjostment  had  been 
made^  and  the  whole  prope  rty  divided.'  The  piroperty  situated 
in  the  province  of  Oadh  and  claimed  in  the  preient  snit  was 
not  under  the  charge  of  the  Court  of  Wards  of  the  BareiUy 
District|.  and  could  not  therefore  have  been  included  in  tb(^ 
division  referred  to  in  this  document/'  S  0  far.  therefore^  their 
Lordships  entirely  agree  with  the  j.udg.ment  of  the  Judicial  Com- 
missioner. The  way  the  case  came  before  him  ultimately  was 
this^*—4he  Civil  Judge  of  Lucknow  having  «t  first,  deoided 
contrary  to  the  above  view  of  the  Judicial  Commissioner^  that 
the  agreement  of  Novo  mber  1 860  did  inelude  the  Oodh  pro- 
perty, and  was  an  estoppel,,  was  overruled  by  a  fiormer  Judicial 
Commissioner,  Sir  George  Cowper,.  who  remanded  the  case  foi^ 
an  enquiry  as  to  the  possession  of  the  houses^  The  Civil  Judge, 
on  this  remand,  seems  to  have  thonght  he  must  enquire  who  had 
had  possession  during  the  last  twelve  years,,  and  finding  that  th& 
respondent  and  her  predecessors  had  been  in  possession  for  mor& 
than  twelve  years*  he  held  that  the  suit  was  barred  by  the  S(atut# 
of  Limitations* 

The  Judioial  Gommissiooer,  when  the  case  came  before  hip  on 
final  appeal,  held  that  the  olaiil^  of  the  appellant  wss  based  en 
the  agreement  of  Juty  1860,  and  that  limitation  only  ran  from 
that  date ;  but  he  thonght  the  limitation  of  six  years  WImi 
applicable  to  the  suit.  The  judgment  of  the  Judicial  Cbm- 
missipner*  was  that  the  case  of  the  appellant  rested  upon  the 
agreement  of  July  1860,  and  that  so  resting  upon  a  contract, 
the  case  was  within  the  lOth  cTause  of  s.  1  of  Act  XIV  of 
1859|  and  barred  by  it,  inasmuch  as  the  action  was  not  brought 
within  six  years  from  the  date  of  that  agreement  Now  their 
Lordships  are  of  opinion  that  the  lOth  is  not  Ihe  clause  whroh 
is  applicable  to  the  present  claim,  but  that  the  jsnit  is  really 
brought  for  the  recovery  of  immoveable  property,  and  that  the 
clause  which  properly  applies  to  it  is  cl.'  12  of  s.  1. 
The  compromise  is  based  on  the  assumption  that  there  was  an 
antecedent  title  of  some  kind  in  the  parties^  find  the  agreement 
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vu^knowledges  and/defines  what  that    title  is.    ^e   daim  does        ^874 
not  rest  on  contract  only^  bat  upon   a  title  to  the  land  acknow-  Rani  Mewa 
iedged   and  defined  by  the   contract*  which  is  part   only  of  tb^      Kuwar 
evidence   of  the    appellant  to  prove  her   title^and  not  all  her  Bai?i  Hulas 
case.     It  therefore  seems  to  their  Lordships  that  the  suit  is  not 
founded  on  contract  or  for  a  breach  of  it^  but  that  it  is    a  vnit 

for  the  recovery  ol  immoveable  property  "to  which  no  other 
ptovisioQ  of  the  Act  applies/'  and  so  within  cl.  12  j  conae- 
quent1y»  in  their  opinion^  the  proper  limitation  of  the  suit  is 
twelve  yearSj  and  it  has  not  been  contended  nt  the  bar  that  i£ 
that  be  the  period  of  limitation  the  present  suit  is  barredi« 

For  these  reasons  their  Lordships,  agreeing  in  the  view  of  tiio 
merits  of  the  case  taken  by  the  Judicial  Gommissioiier^  bat 
differing  from  him  as  to  the  effect  of  the  Statute  of  Limitations^ 
must  humbly  advise  Her  Mi^'esiy  that  his  judgment  ought  to  be 
reversed,  and  that  a  decree  ought  to  be  made  that  the  appeUant 
is  entitled  to  the  possession  of  the  8^  annas  share  of  tha  pro* 
perties  in  Oudh,  the  subject  ia  dispute  in  the  Boit«  The  appel* 
lant  to  have  the  costs  in  India,  and  of  this  appeal. 

*    ♦  Appeal  allotted. 

^       Agent  for  the  appetlaut :  Mr.  T.  L.  Wilson. 

Ji^gents  for  the  respondent :  Messrs*  WtUkina  and  Latiey. 
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FULL  BENCH. 

1874  '  " 

April  11.     Brfare  Sir  Eiehard    Couch,  Et.,  Chief  Ju$tiee,  Mr.  JmUcB  Kempf  Mr. 

*""     Ju$tice  L.  8*  Jachson^  Mr.  Justice  Phaar,  Mr.  JutHoe  Marhby,  Mr.  Jftaiice 

Glover ,  Mr.  JusHee  Ainalie,  Mr,  Justice  Pontifess,  Mr,  Justice  Birch,  and 

Mr*  Justice  Morris. 

THE  QUEEN  v,  MAHOMED  BOOMAYOON  SHAW.  • 

Alternative  Charge-^Fmddng-^Fdlse  Bvidence^Conlradietory  Statements^ 
CHminal  Proeedwre  Code  (Act  X  of  1872;,  s.  455,  8ch.  m~Paia2  Code 

{Act  XLV  cf  1860),  9.  19a. 

Where  » peraon  was  oonvicted  of  giving  false  evidenoe  npoi^  an  alteraatiTe 
charge  in  the  form  given  in  8ch.  iii  of  the  Criminal  Prooednxe  Code, 
Held,  by  the  majority  of  the  Coort  (Jackson  and  Prsar,  JJ^  diseentittg) ,  that 
the  Obnviotion  was  good,  notwithstanding  the  jm'y  had  not  distinctly  found 
whioh  of  the  two  alatementi  charged  was  false. 

Heldf  per  JagksoIt  J.,  that  sndh  a  charge  is  bad,  and  father  that  an  altert 
native  finding  npon  such  charge  is  invalid. 

Held,  per  Phsab,  *  J.,    that,  although  a  person  may  be   lawfully   tried  upon 
sach  a  charge,  still  the  Gqnrt   or  jnry    must^  for  a  oonviotioD,   find  specifically        * 
which  branch  of  the  alternative  is  trae. 

Thb  qaestion  arising  in  this  case  was  as  to  the  validitj/c^a 
conviction  upon  a  charge  of  giving  false  evidence  framed 
in  the  alternative.  The  matter  was  referred  for  the  opinion  of 
a  Full  Bench  by  Jackson  and  Hitter^  JJ.  The  facts  appea^^ 
sufficiently  in  the  observations  made  by  the  former  Jadge  on 
referring  the  case,  ^ 

Jackson,  J. — The  offence  of  which  the   prisoner  is  oonvif^         ^  A 

is  stated  in  these  words : — '^  That  he  did,  on  or  about  the  23rd 
day  of  January  1873,  at  Alipore,  in  the  course  of  the  trial  o£ 
Tulsi  DsB  Dutt  and  Mahomed  Latif  on  a  cbarga  of  cheating, 
state  in  evidence  before  Moulvi  Abdul  Latif,  Deputy  ^Magistrate 
at  Alipore,  that  the  greater  part  of  the  furnitures  was  sent  by 

*  Criminal    Appeal,    No.   656   of  1873,  against  an    order  of  the  OfBctating 
Additional  Sessions  Jadge  of  the  34*PergQnnas,  dated  the  12th  Aagoat  1873, 
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me  to  that  house  (wis.,  the  house  at  Chitpore),  and  a  stnidl  portion  ^^ 

by  Belilios  and  Zahurnddin ;  and  that  he  did,   on  or  about  the  Qdbkn 

13th  day  of  February  1873»  at  Alipore,  in  the.  coarse  o£  the  tml  ^i^miD 

of  J.  B.  Belilios,  Talsi  D^  Datt,  and  ICahomad  L  atif,  in  the  HooMivooH 
same  case  of  cheating,  state  in  evidence  before  MouWi  Abdul 
Latif,  Deputy  Magistrate  at  Alipore,  that  Belilios  ney  er  sent  any 

furniture  of  his  own. or  of  any  one  else  to  that  honse  {viz^j  the. 
house  at  (Chitpore),  nor  was  any  of  the  farnitares  in  that  hoose 
belonging  to  Belilios  ;"-<*«and  it  is  said  that  one  of  these  two  con. 
tradictory  statements,  the  prisooer  '*  either  knew  or  believed  to  be 

false,  or  did  not  believe  to  be  true,,  and  that  he  haa  thereby 
committed  an  offenpe  pnnishable  under  s«    193    ol  the  Indian 

Penal  Gode*'^    It  is  not  fonnd  that  one  or  the  other  of'these 

1  4 

statements  is  in  fact  false,  or  that  either  of  such  statements,  if 
false,  was  intentionaUy  given*  but  the  conviction  manifestly  rests 
upon  the  sinq>le  oiiTGnmsAanoe  that  the:  two  statement^  are.  eon* 
tradictory  one  of  the  other.     It  has  been  contended  that  neither 
8.  193  or  s.  72  of  tbe  Indian  Penal   Code,  nor  any  provision  o£ 
the  Criminal  Proced,ui?e  Qo4e  oi^  1872^^  instifi^s  anch  convictions 
There  is  a  raUng  of  the  Full  Benoh  in  the  oaseof  Th$  Quem  r. 
itusft.    Zamirtm  (1)  which    snpports  the  convietion,  but  the 
authority  of  that  decision  has  been   questioned  i^  aeveral  later 
<;|di9esy  me  the  case  of  The  Quean  v.  Majti  EJiowa  (2),  tl^ecaye-Ql 
4t%a  Q^em  v.  Namal  (3),  and^tbe  cases  of  The.Qusen  r.  Soonitfr 
Jl^hoarie  (4),  The  Qf^eeth  v.   KaUchum  Ldhoree  (5),  and  The 
^    Queen  v.  Bidu  Noehyo  (6).    For  myself  I  feel  bonnd  to  say  that  I 

|l|  B^..t.  R^  Sap.  VoJ.,  5^Ji,  Procedure  Co<Je  (4c<  XXV  <i^lf61JI, 

(2)  8  B.  L.  B.,  A.  Cr.>  96.  s.  3S1. 

(3)  4  B.  L.  R.,  A.  Gr.,  9.  Tny.  foUowii^  Jndflqieiitfi  wece  deli* 

(4)  t  W.  R.;  Cr.  Biil.»  25.  yend :. 

(15)  Ti.,  54  HoiOttoaai;,  J.-r-I  t^^pnlii  h^r^  pt%m 

(6)B4|fi»re    Juiiiee8irC.   V.  Sohhou^e^  femd  in^hQ«9  9Me«  ti^i;   tbe  Jadgo. 

Bart,yand  Mr,  Justice  Markiy,  had  «pm^  to  a  distmot  fl«<^l«^g  pn  one 

Th€  24f  A  June  1869.  or   other  of  the  altematiTe,  oh«xg!Ba 

TBi^QTTE^Nv.BipnNOSHTOfin)    ^ade  ^^[aii^t  t)i9  prisoners^r  and  that 

/)Tj|iB8.*  Bome  attempt  at  least  shonld   hafw, 

AltenuaivetFindrng^Fa^M  Siftd^n^e-^   beeq^  ^Elftd^   toobt^iil   eyidei^ee  iipon 

Contradictory    SttUementi-^riminal,   qae  oj;  9t^Q(i^  of  i|heifajd  ohiirfss.befova 

'Criminal  Appeals  against  oeders  of  the  Offidating  Senions  Jodge  of  Baogpore 
dated  the  Ist  f  ebrnary  1869. 

44 
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1874       always  entertaiQed  the  contrary  opinion.   I  expressed  that  opinion 
^   Quxuc      ^^  ^^^  oocasionof  a  case  coming  before   the  English  Gommitteo 

v« 
Mahohid     j<i<lpnenfc«wa8    friirea,    and   a    finding    Mandol,    one    of   the    prisoners,    was 

HooMAVOoN    arriycd   at   i&  what   is  knoifn  as   the  gnilt  * ;  and  so  the  Jodge,    ooncurring 

Shaw.       alfcemstive  f orm.  with   the   assessorf,  eame  to  what  is 

I   cannot   tell   from  the   recods    in  well    known  in  oar  procedure    as    an 

these  cases  whether   or  not   such  evi-  alternative  finding,  to  the  effect  thst 

denoe  was  available,  bat    it   seems  at  Oahori  was  gniHy  either  of  an  offence 

first  sight  that  no  attempt  was  made  nnder    the   first  or  nnder  the  second 

to  procure  it^   and  whether  the  alter-  charge,  and  apon  this  finding  tiie  Jndge 

joative  finding  be   legally  good  or  not,  sentenced    the    said   prisoner   to   one 

it  is  oertainly  .not  in  the    interests  of  year's  rigoroas  imprisonment, 

justice  to  he    resorted  to,    nntil    both  The  Jodge  difiFering  from  the  assess^ 

the  committing   Officer    and  the   Ses-  ors  thought  himself  able  to  decide  that 

sions     Jodge   are     sutisfied    that    no  the  rest  of  the  prisoners  before  us  were 

reliable  evidence  is  procarable  in  ^ap-  guilty  of   the    charge   of   giving   falso 

port    of    one    or    other    of     the    two  evidence    when    they    stated    that  tbo 

charges.  deceased  died  of  snake  bite,  and  so  he 

It  is  quite  certain,  however,  that   we  found  them  guilty  nnder  that  charge 

cannot    now    obtain     any  finding  of  and  septenoed  each  of   them    to   threo 

t)ie  Judge   on   either  of  the    charges  year's    rigorous      imprisonment.      Ha 

peparfttely,  for  be  is  no    longer  Judge  relied,  entirely    on    '*  the    evid  ence  of 

of   the    district,    nor  can    we    expect  the    medical    officer."    That   evidence 

after  this' Ikpee  bf  tiitie  to  obtain  any  was  to  the   effect   that,    thoagh    the 

satisfae^iory  find  og  on  a  retrial.  po»t     moj  tern     examination    of     the 

I  think,  therefore  we  most  tske  the  deceased  showed    no  marks   of  snake 

record  as    it  stands,  and    decide  upon  bite,    and   did  show  marks  of  videi^e 

that  record   as    to   the  guilt  or  inno«  such  as  to  lead  him  to  the  opinidh  thai 

cenoe  of  each  one  of  the  prisoners.  the  deceased  died  by  strangaliitionv  yelf 

that  some  of  the  internal    appearan^s 

No.  66.                           .  of-  death    by  snake-bite  t^ould  be  lire      ^ 

In  this  case  the  prisoners  were  each  those  of  death  by  strangulatioib        ^           % 

of   them  charged     with   giving    false  This  evidence  is  not,    in   xty  jo|P            ' 


evidence  in  one  or  other  of  the  follow-  menc,   sufficient    evidence    to  warrant 

ing  instances,  ihs.,  either  before    the  a  conviction  on  the  charge    that  the 

Hsgistrate  in  |stating    tbat   a  certain  prisoners  spoke  ftilsely  when  tl>  J|l^ehid 

person    was    killed  by  one     Bku,   or  that  the  deceased  died  to    snake-bito^ 

before' the  gessions    Jndgc  in  stating  and     I     would     therefore     disoharge 

that     that      certain    person  died    of  the   prisoners   found     guilty     of  this 

snake-bite.  '  charge. 

They  alV  plidaded  gnilty   to  the  first        On  the  other  hand,  it  is  said  that 

charge.  the   first   finding   of   tie    Judge   ia  a 

'  The  Judge  and  the  assessors  were  legiil  finding  within    the   meaning    of 

eqixally  unable  to  decide    upon  which  the  Full  Bench  decision  in  the  case  of 

one  of  the  alternative  charges,   Gabon  The    Queen    v.    Mtwt,    Zamiran    (a) 

(a)  B.  L.  R.,  Sup.  Vol.,  621. 


4f 
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of  this  Court  in  1862,  th«  papers  of  which  case  are  appended  to         1874 
this  record.     It  may  be  suggested    that   this  reference  is  not      Qubbn 

V, 

An  I  nndeTBtaad  that  ruling,    yi  alter-    Jndge  was    jaBtifled    in  hig  finding—    Hqomayoon 

natiye  finding  to    be    a   legal    Ending  see    the    Full     Bench    ruling    T  hare        Shaw. 

mast  proceed   upon     two   statements  aboye  quoted,— und  I  would  therefore 

absolutely   oontradictory    the    one    of  uphold  this  conviction. 

the   other,    and    irrecouoileable,     and  No.  68, 

thereby  oecaasarily   one   or   other   of        In    this     case    the   prisoners     were 

them  false,    fiat  in  this  case  the  two  committed  to     the     Sessions     on    the 

statements  of  Qahori  are  not  of  this  alternative     charge     of    having    given 

nature.    In    the    one,    aooording    to  false  evidence  either    in    stating   that 

the  charge,  be  simply  says  that   Eku  a  certain  deceased  person    was  killed 

told  him  he  had  killed  Methi,  and  in  by  a   particular   per  son,  or  in  stating 

the  other  he  says  he  had   heard  that  that  that   deceased  person  committed 

Methi  had  died  of  snake-bite.  suicide. 

Thes^   two  statements   are    clearly        The  prisoners   pVdaded  gui}ly    to  the 
not  of  a  nature  to  warrant  ^n  alter-     first  charge. 

native  finding,  and  I  ^ould  therefore        The  Judge   and  tbo  assessors     were 

discharge  Ufthori  alsor  equally  unable  to  say  which  statement 

No.  64.  was    false   and  which'    true ;  and  the 

In  thiscMe  the  prisoner  was  charged  Jndg^,  therefore,  concurring  with  the 

asincaseSfi  alternatively  with  giving  assessors,    came  to    a    finding   in  the 

false  evidence.  alternative  form,  vi».,  to  the  effect   that 

He    pleaded    guilty    to  the   second  the     aeousei    were  guil  ty  either     of 

charge  .*  the   Judge  thought  this  plea  offence    before  tlie     Magistrate  or  of 

M  false  plea ;  the  assessors  thought  it  ^  an  offence    before  the    Sessions  Oonrt, 

^trueplea.  and  the  Judge  sentenced  each  one  of 

'      But  eventually  the  Judge,   differing  the   prisonera    to    one  year's   rigorous 

^m  tile  assessors,  found  the   prisoner  impriBonn>ent. 
guilty    in    tho   alternative    form,  viz,,        I  have  read  most  cArorully  ai:d  more 


'  4   ■  '  A|Cuiltx^  eitlier  of  the  offence    of  giving  thnn  once   the  so-called  contradictory 

f           nise  evidence  before  the  Magistrate,  depositions  on    which     the    prisoners 

I                or  of   that    of    giving   false    evidence  bave    been    convicted    and  sentenced, 

before    the    Sessions    Coort,    and  the  and  I  find  that    none  of  the  prisonors 

Judge'  then    sentenced    the     prisoner  said  before    the  Magistrate    th]»t    the 

#  to  ono  year's  rigorous  imprisonment.  accused  had  killed  the  deqeased.    On 
^          Before  the    Magistrate  the  prisoner  the    contrary  one    of  them    distinctly 

#  positively  8wi»re  he  had  seen  the  said  she  had  not  seen  the  accustsd  do 
accused  beating  a  man,  so  that  he  ao.  Neither  did  they  say  before  the 
died  ;  before  the  Sessions  Court  he  as  Judge  that  they  had  seen  the  deceased 
positively  swore  he  had  seen  no  such  commit  suicide.  They  spoke  as  from 
beating.  hearsay  only. 

I  am  of  opinion,  therefore,  that  when  I  am  of  opinion,  therefore,  for  the 
the  two  statements  to  which  the  reasons  given  in  No.  66  that  the  con- 
accused  on  the  two  several  occasions  viotion  of  these  prisoners  is  bad  in 
deposed;  were  of  the  nature  shown,  the  law«  and  I  would  discharge  them, 
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_  necessary  mastnuoh  as  the  decision  of  the  Fall  Bench  is  partly 
<}uBBN      based  on  the  terms  of  s.  381  of  ihe  old  Code  of  Criminal  proce* 

V, 

Mahomvd 

HooKATooK                            No.  07.  both   piflQiieni,    thereforp,    Bhcmld,  I 

^BAW.  tbink,  be  diflebargw). 

IiKthiioaae   the  alterntttire  charge 

wftB   of  the  offence  of    faUe   evidenoe  Ko.  ^. 

either  in  itatiQg.|that  one  JE(alimaddin  In  .thi«  case  the  alternative  charge 

killed  a  deeeaaed  person,  er  in  etAtiiig  wi^    Hkt^t   the    priaonere   gare    faUe 

that    one    6bukti    killed     the    same  evideaoe   either    in   statini:     that    i^ 

deooMed  person.  oertiMn  person  killed  the  diiceafled,  Of 

Therprieoners  pleaded  guilty  to  the  th^t  the  deoeased  oomnitted  luicide. 

first  ofasBge.  The  .prisoners  pleaded  ga^tj  to  the 

The     Court    ooncarring    wilh    tl|e  first  charge, 

aaseasorsfoond'the  prisoners  |pi}ty  in  The     Ooort    !oonQarri|)g    with    the 

the   altematiye  form,  m.,    that  they  assessoni  oame  to  the  following  finding? 

had  giren  false    eyidanoe    either     in  vis.,  to  the  efieqt   thijct   the  piisoners 

their    respective    statements     before  were   guilty  either  of   havaig   given 

the  Magistrate,  itr  in  their  reepeotiye  la(se  evidence   ))efore  the  Magistrate 

statements  before  the  Sesfipne  Ooiirt,  or  before  the  Sessions  Conrt,  aod  tb^ 

and    the    GouH  .  sentenced    each   of  Cqnrt  sentenced  the  prtsonem  to   oxfo 

the   prisoners   tq  two  year's  rigorqiiif  year's  rigorone  mpriaonnient. 

hnprisenment.  ^here  is  no  doubt  that   befoce   the  ^ 

In  the  case   of  4he   prisoner  Bata,  Ma^psfrate  the  prisoners  did  -djstinoly 

she  swore  before  the    Magistrate  that  swear  tl^t  they  aaw  the  apovuBed  ^ill 

one     Kalin^qddin     had     killed     the  the  deceased.    But  before  the  Sessions 

deosMed,    and    before    the     Session^  Court  when  th^  epokf)  of  the  suicide 

Court  tl^at  one  Shukti  did   so.    But  in  of  the  deceased^  they  did  so  from'liear; 

making  thui  latter  statement,  we  do  say  only.                                               f 

not  know  'vrhether  she  was  speaking  as  1  think  therefore   that  in  this    case 

from  her  own  knowledge  or  not,   and  there     were    no    such     oontradictoiy 

the  stateipents  are  not  either  of  them  statements  as  to  warrant  an  alternative 

necessarily    nntrue   nor   even    contra-  verdict,    and   I  would   thereftne  jSf^  • 

dictory,  for  it  is  possible  that  both  may  charge  both  prisoners, 
have  been  true,  for  both  Shukti   and 

Ealimnddin       may      have     together  ^aritbv,  J:->f   think  it  wppid  ))e 

killed  the  deceased,  and  we  must  give  impossible   to    find    a  series  of  cases 

every  doubt  in  favor  of  the  deceased,  more  strongly  illustrating   than  thetHkf 

In  the  case  of  the  prisoner  One,  she  the   extreme   danger   of   resorting   t*  ^ 
did  distinctly  say  before  the  Ma^pstrate  alternative  findings.                             -<# 
that  she  saw  the    aoottsed   kill   the  The     cases      before  ns      comprise 
deceased,  but  before  the  Sessions  Court  fourteen     convictions     for      perjury.  - 
she  did  not  say  that  she  saw  Shukti  Thirteen   personii,   male   and   female, 
kill  the   deceased.    On  the  contrary  some    very   young,    have    been    con- 
she  spoke  of  this  from  hearsay  only.  victed  ai)4  sentenced  to  various  terms 

la  neither  •  case,  therefore,  are  the  of  imprisonment ;  one  woman  having 
two  c^tradiotoiystatements  suffioient    been   convicted  twice.    The  prisoners 

to  wwnoit  an  alternative  fading,  and  hare  even  besn  six  mouths  in  jaU  nadec 
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dupe,  which  is  no  longer  in  force,  but  I  think  it  cannot  be  denied        ^^^ 
that,  if  the   reasoning  of  Sir  Barnes  Peacock  in  that  case  is      Qukwi 

MABOIfED 

^ntence.    Tl^e  o^ses,' althoagh  arising        linfer,  however,  tbat   he   h»d   not    j^qomatoon 
0XLt  of   f^Ksts   origii^all^    nncoimeoted,    finally    made    up   his   mind  oa  these        Shaw. 
jpresenfc  featiires  of  remarkable  similar-   .  |)o»sitB»    becanee   he  does  not  act  upon 

it  J.    A}{  the  prisoners  gare  eridenoe  in  this  Tiew  which  would  lead    to   a   oen- 

the  first  instai^oe  before  the  Magistrate  riotion   of   all  .  the    prisoners   on  the 

against  persons  ^ho  were    accosed  on  oharge  of  gtring  false   evidenoe    before 

yarioos   oen^sio^s  of   b^rii^g  commit-  tl)e    Magistrate :    in  all  ihe  oases  bat 

tod    cringes   of   great   yiolence,  aU  or  oi^e  he  conriots  the  prisoners   of   ha7« 

nearly   all    amoai^ting    to     homicide,  zng   giren  li^se  eTidenoe  either  before 

From  the  mass  of  papers   before   n»e,  the  Magistrate  or  before   ihe    Seesitme 

I  hare  not    been    able  to  ascertain  in  Judge. 

how  many  different  cases  the  prisoners  When    these     oases    oaoffe     befoore 

were   called   as  witnesses,    but  there  HoUumse,   J.,   and   myself     on     the     ^ 

were  ceriaij^y  sereral  si^ch  cayes,   ai^d  first   occasion,   we  thought  that  s.  381 

these   case^   yrpfe  n9t  (Apparently  in  of    tl^e   Code  of   Crin^inal  Procedure 

fL'ny  wi^  connected.  which  giyes  power,  when  it  is  doubtful 

All  the  priaoi^rs  when  they  appeared  under  which  of  two  seotions  the  ofTenoe 

AS  witnesses  ^before  the  Magistrate  gave  falls,  to  come  to  a  finding  in  the   alter* 

,eTidenoe  v^vorable   po   t\^e  persons  n^tiye    form,   djd   not   apply  to  oSiSes 

*)bhen  nnd^  aocnsation.  where  the  two  ohacgee   are,  as    in   thia 

i»      AH     the     prisoj^erfi     whpn     they  cape,    under    the    sso^e   siwtion  $    we 

appeared    as     witnesses     before    the  thongbt,  thmfore,  that  an  alternative 

Sessions   Jndg;^   gaye   evid^npe  fa^pr;  finding  was  i^   ^gi^^    ftod    B^n^    ^^ 

able  to  these  ^am^  per^ns.  oases    back   in  order  that  the  Sessione 

All   the   prisonerf   nPT^   i^dhere    Uf  jJudge  might  come  to  a   legal    finding, 

fteir  second  statement,  and   all   make  Af   howerer   the    Judge    had,    in  the 

the    same   defence,  namely^  that  their  meantime,  left  the  country,    that  order 

•  iirst  statement  was  a  false   statement  could  not  be  con^plied  with. 

f  iK^^  under  oompnlsipn  put  npon  them  We  must,    therefore,    deal    with  the 

'  l^^lbe  Police.  pases  as  they  stand. 

*I   gajbher  from  the    judgment  of  the  I  have  had  tbe  advantage    of  reading 

Sessions   Judge   thajb    in  all  the  oases  the  judgment  which  Hobhonsei  J .,  will 

^  Be  was    strongly    i^linefl   to   believe  deliver   in    this   pase,     and    for     the 

that    the   first  statement  was  the  true  reasons  he  ha^  so  fully   pointed  out  the 

fln ;  that  he  t^oaght   the    oharge   of  conyiotions    qt    seven  out    of    these 

$t  fll-treatment  n^ade   against    the  Police  thirteen  prisoxiers  nf ust  fail  (a) ;  because 

4le  unfounded.)  and  that  even,  if  true,  the  statements  n^e  in  each  case  on 
it  did  not  amount  to  a  defence,  because    the  two  ocoasiens^   though   coi^flicting 

'  the  prisoners  wepe  not  in  fear  of  in  the  sense  of  que  being  favprable, 
instant  death  ynhmx  th^  made  their  and  the  other  unfavorable  to  ihe 
fint  statement.  person   accuse^    are  not  soabeolnt^y 

(a)  The  names  of  these  seven  prisoners  were  given  in  tbe  mailfgiD  of  i^e  judgment 
^  follows  :-^nli  Awra^  £dDi  AwxAt,  Feli  AwEftt,  Pata  Awxat«  Ono  4wwrat.  3cliAi 
Awrat,  and  Goor. 
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^S"*        carried  to  its  fnll  extent*  it  will  also  hold  good  under    the   new 

QoBfCN      Code  of  Criminal  Procedure.     It  is  also  pointed  out  5»hat  6ch.  iii^ 

V. 

Mahomkd     p^oQtradictory,     that    it    is   impoflsible  storf  told  to  the    Mii^stnite    vm    the 

Shaw.       that    both   should    be   tr«e.    It   is  of  untrue    one,    and    that  it  was  made  ia 

I  course    plain   that   before    a    prisoner  conseqnenoe  of  threats  by  the  Police. 

I  can    be    convicted   of    perjury  oq  the  The    opinions  of     the    assessors    in 

ground    that    he   has    made   two  coni  this    case   are  not  as  fally  recordf>d  by 

tradictory    statements    without  ascer-  the  Judge  as    required    by    s.     324    of 

tain ing  which  of  the  two  is    true,    and  the    Code    of    Criminal  Procedure,  but 

which    is    false,    every  presamiitiou  in  I    gather    that^      whereas    the   Judge 

<^   favor  of  the  possible    reoeqciliation    of  thought   th  a  staten^ont   madQ    on  the 

the   statements    mast    be    made.     On  second  occasion  was  the  false  one,    the 

that    ground    therefore,    apart     from  assessors    thought    that  'was  true,  and 

all  other  eonsiderations,  the  convictions  that  the  statement  ma4e   on    the    first 

«     of  these  prisoners  must  be  qnashed.  occasion  was  false. 

With  regard    to  the    five    prisoners,  Now,    apart   from  all    questions    of 

Shindurt,     Yendi,    Punchma,    Kishur.  law,  I  C'>n8ider  that  it    was    abRolutely 

and  B hurra,  wh  o  have  been    convicted  necessMry    clearly    to    asoeriaio  in  this 

of    giving    false    evidence    before    the  case    whioh    of     th<*9e   to    vfejrs    was 

Magistiivte,    I    do   not    find    upon  the  right.     If  the  view    of   tl^e    assessors* 

record  the  evideuoe    upon    which    the  was     right j     then      it    seems    to    n^e 

Sessions  Judge  relies  as  satisfying   him  extremely    probable   that    the   rest  <k 

that  the  statements    o.n    this    occasion  the    b'^y^s    assertion    is    trne^  namely,^ 

were    false,     tie    relies  oh  the  opinio^  that  he  mide  his  first  statement    under 

of  the  medioiil   ofiicer    and    on    some-  the  inflneuce  of  tha    Police  ;  and  if    he 

thing    which   passed  before  the  Magis-  did    so    it    seems    to  me  almost  a  per- 

trate  in  an  enquiry    whioh    took    place  version     of     language     to     call     the 

OD  the  spot.    But    neither  the  medical  making     of     this   false     statement   a 

officer  nor  the    Magistrate  were    called  crime.    It  may  be  thai  in   stiiitness  of 

upon  this  trial,    nor  4^    I  Bud  any  note  law  it  is  so,  but  it  is  a  crime    which   I 

by  the  Jv^dge  that  the   n^edical  ofl^cer's  should  visit  with  no  punishment, 

deposition    before   the    Judge  was  put  An     investigation    which    leavA%, 

in.       There     is     nothing     whatever,  nnoortain  whetl^er  a   crime    has    been 

therefore,    to     support     the     finding  committed     whioh     requires   a    year's 

against  these  five  prisoners.     Bat    fur"  rigorous     imprisoninent,      or    a     crimg 

ther,    as   ilobhoase,    J.,     points     oat,  which    requires    no   punishment  at  all 

even  if  the  deposition    of    the    medical  whether  leg^l  or  not,    is   to  my    mirrd 

officer  may  be  looked  at,   it    docs   not  highly  unsatisfactory  ;  and  lam  unabj# 

negative  the  statement   of    these    pri-  to  affirm    a    conviction    founded    tt]Ai 

soners     before     the   Jud^e    that    the  such  an  investigation, 

death     in     question     occurred     from  .      Upon  this  view  of  {he   case,    there* 

anake-bite.    The   oonviotions    of  these  fore^    and    differing     as    regards    this 

five  prisoners  must,  therefore,    also    ba  prisoner     with     much     regret     from 

quashed.  Hobhouse,  J.,  I  would  quash  this^  con" 

The    remaining*   case    is     that    of  viction  also. 

Bidu'Noshyo.     He  is    a  Ud  of  fifteen.  This  being  so,   and    all    the    convio- 

He   maintains   like   the  rest,  that  the  tions  being  disposed  of  on    the    merits > 
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aDDexed  to  the  Procedure  Code^  contains  the  form    of   an  alter-       ^^74 

native  charge  uader  s.  193|    aud  from    this  it  may  be   supposed       queek  ~" 

that  the  intention  of  the   LeRislatnre  was  to    make  a  conviction     ^.  ^'* 

°'  Mahomcd 

in  that  form  perfectly  good:   As  at  present  advised^  I  think  this  Hoomayoov 
is  not  so^  and  on  airconaiderations  1  think  this  matter  should  be         ^^^' 
referred  to  a  Full  Bench  for  an  authoritative  ruling. 

Mr.  Jackson  for  the  prisoner.— -The  charge,  finding,  and 
conviction  in  this  case  are  bad.  Sch.  iii  of  the  Criminal 
Procedure  Code  contains  a  form  of  charge  like  the  present  one, 
but  that  form  is  incon  si  stent  will  the  body  of  the  Code. 
Before  the  passing  of  the  new  Code,  an  alternative  charge  wfts 
not  allowed  by  the  law  ;  see  The  Queen  v.  Palany  Chetty  (l), 
although  in  tbd.t  ease  a  conviction  upon  such  a  charge  was  held 
to  be  good  ;  but  the  construction  there  put  by  the  Court  upon 
8.  242  of  the  old  Code  and  which  they  stated  was  supported  by 
reference  to  the  whole  enactment,  was  obviously  wropgt  as  is 
apparent  if  this  section  be  taken  in  potijunction  with  the  two 
preceding  ones.     The  power  to  frame  a  charge    in  the  alterna- 

the    point    of  law,  whether    the  alter-  Jndges    of   this  Court   may  serve  as  a 

oatire  finding  ia    legal  when  the   two  guide      to  the      Courts  of  original     or 

charges   are  under   the  same    section  inferior       appellate      jurisdict^'On,      I 

does  not  strictly  arise.    But  as  ajudg-  think  that  no  inoonTenienee    ought  to 

ment  on  this   point  has   alraady  been  follow.     It   Is  olearly   tl^e  right  cour^° 

delivered   by  us,  I  woald  say  that  th^  .to  'fojllo^  the  decision  of  a  Full  Bench 

words- jil  the  section  seemed    to  me  so  rather  than  that  of  a  single  Judge, 

clear  that  I  could  not  understand,  nor  I  wish    io  repeat,    however,  that  in 

did  1  understand,  that  the  Full   Bench  my      opinion  th)Ss  case  most      strongly 

deeision   in  the  case   of  The   Que^  v.  shows   how  carofiil  Jndges  ought,  to  be 

Mu(f8t,    J2raimran '(0).  tnmed    upon' thia  iu  using     the  powers     whioh      s.  381 

point.    As    regards  my    interpretation  confers    upon  .them.    I  believe    every 

of  the  Tall   Bench     decision,      1  am  one     would      agree  that    that  section 

inclined  noviT' to  think  that  1  was  wrong,  was-  only   intended  as  a  last   resort, 

'•But   as  regards    my    Interpretation  of  wh^ith^cam^  impdaaible  to  ascertain 

«  .  the  lOtYTj  with;  the  very  ^eatest  xef pect  the  truth . 

iot  the    Judg.es  who  tpok  part  in   that  .    The.     convictions   of     all     thirteen 

decision,  I  still  think' I  Aih  right.  prisoners  will   be   reversed,    and   the 

Itistedeeda  matter  of  regret  that  prisoners  releibed. 
there  'should   be  any    diff^euoe:    of 

opinion' on    siioh  a  poiut, '  But .  s6  fas  •  ., 

as  any  ezpr^jrion  of  the  .  opinipns  of  (1)  4  Mad.  H.  C.  Bep.,  51. 

■ 

(a)  3.  L.  B.,  Sup.  Vel.,  Kl 


S32 


BENGAL  LAW  REPORTS.  [VOL.    XIIL* 


1874      tive  was  first  given  by  s,    455  of  the   new  Code,    but  the  only 

^"""qtok      cases  in  which    sach  a    chaise   is   allowable  are  indicated  by 

V-         the  Illustration  to  the  section^  viz.,  cases  in  whioh  the  facts  being 

HooMAYooK  clearly  fonnd  it  is  donbtful  on    those  facts    what  provision    of 

Smaw.     ii^Q  latv  applies ;  and  this  view  is  borne  out  by  other    provisions 

of  the  criminal  law. 

But  even  if  it  be  held  that  the  present  charge  is  a  good 
charge  under  Sch.  iii,  it  is  submitted  that  an  alternative  find- 
ing is  inadmissible.  There  must  be  a  separate  charge  for  every 
distinotofibuce ;  Criminal  Procedure  Code«  s*  452.  When*  it 
IB  doubtful  of  which  of  several  offences  specified  in  the  }udg« 
tnent  the  aocnS^  is  guiltyt  he  is  to  be  punished  for  the  offence 
for  which  the  lowest  punishment  is  provided ;  Penal  Code^ 
ts.  72'  The  jury  are  to  decide  which  view  of  the  facta  is  true ; 
Criminal  Procedue  Code^  s.  257 ;  and  it  is  dear  from  the 
Illustration  to  ihe  section  that^  in  the  case  of  an  alteruative 
charge  for  murder  or  culpable  homicide^  an  alternative  finding 
that  the  accused  had  been  guilty  of  one  or  the  other 
would  not  be  permitted.  S.  263  enacts  that  the-  jury  shall 
return  a  verdict  on  all  the  charges  ;  if,  therefore^  in  &e  present  « 
casCj  instead  of  a  charge  framed  in  the  alternative  separate 
charges  bad  been  drawn  up, — ^and  this  is  a  matter  wholly  in  the 
option  ol  the  officer  who  draws  up  the  €haTge,*-«tlie  jury  would 
have  bee^  bound  to  come  to  a  difftinot  finding  on  each  charge. 
Had  the  alternative  charge  been  compulsory^  the  argumetft  that 
tiua  Legislature^  when  providing  lor  an  Alternative  ohsrge,  meant 
an  alternative  finding  to  fellow^  would  no  doubt  have  some 
force ;  1)ut  as  it  is^  it  would  seem  that  the  Legislature  intended 
to  deprive  juries  of  the  power  of  returning  alternative  findings 
in  oases  in  which  there  taight  be  Beparate  chargee  qr  beads  of* 
eharge^^-^  pdwer  which  it  ha4  been  decided  they  possessed  nnder^ 
the  old  Criminal  Procedure  Code,  Act  ZXY  of  1861 ;  see  The  * 
Queen  v«  Palany  Cheity  (1)  and  The  Queen  v.  Kwat.  Zamran{2). 
Where  the  trial  is  with  Assessors,  not  only  Hib  finding, 
but  the  reasons  for  that  finding  ava  to  be  spe^fied  in  the 
judgment;  Criminal  Procedure  Code,  b.  464.  Again,  whereas 
8:  65  of  the  former  Code,   following  the  Bnglish  rnle^  enacted 

(i)  4  Mad.  H,  O.Bep.,  61.       («)  K 1.  B.,  gup.  Vol,  621, 
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that  *'a  person   who  has  once    been  tried  for  an    offence^  and       1874 
convicted  or  acquitted   of  such  oSence^  shall  not  be  liable  to  be      qubm 
tried  again  for  the  same  offence/'  the  corresponding  section^  4SQ,    ]£.  J^'i^^^ 
of  the  new  Code  provides  that  he  '^shall  not  be  liable  to  be  tried  Hoomatooii( 
af^in  on  the  same  fact?  for  the  same  ofEence.'^    It  is   evident        *^^' 
that    this  provision  would    be  a    dead  letter,    unless   the  facta 
had  been  distinctly  found  on  the  previous  trial :  for    instancOj  it 
would  be  impossible  to  plead    a  conviction   upon  an  alternative 
finding  in    a  case  l^ke  the  present  in   bar  of  a  trial  for  perjury 
committed  by  making  the  first  statement;     Neither,  the  case  o£ 
The  Queen  v.  Palany    Chettyfl),  nor  the    Calcutta  Full    Bench 
decision  in  The  Queen  v.  MusaL  Zamiran  (2),  meets  this  difficultly^ 
.which    Abbott,    C.J.,  in    The  King  y.  Harris  (3),  describes    as 
a  most  material  objection  viz.y  that  the  def^:idant  mi^ht  be  twice 
convicted  and    punished  for    perjury  if  the  alternative    finding 
were  admissible.     The  object    of  the  trial   is  to    solve  the  ques- 
tion whether  false    evidence  has    in  fact  been    given,  but  if  the 
two  depositions  only  are  put  in«  and  no  other  evidence  offered^and 
the  alternative  finding  allowed,  the  question  remains   unsolved. 
Moreover,  if   such   a  finding   be  good,  proof  of   intention  is  un- 
necessary ;  the   intention  clearly  cannot  be  inferred,  as  it  might 
be  where  the  jury  finds  that  one  statement  is  false. 

Up  to  the  present  time  the  decisions    in  this  Court  on  this  sub^ 
ject  have  been  conflicting ;  see  The  Queen  v.  Muaat.  Zamir(m{2) 
7%e  Qimn  v.  Bidu  Noshyo    (4),  The  Queen  v.  Uati  Khowa  (5), 
and  The  Queen  y.  Kola{&)* 

The  Advocate-QenercU,  offg.  (Mr.  Paut^  for  the  Crown. — The 
jury  have  clearly  found  the  accused  guilty  of  giving  false 
evidence.  la  summing  up  the  Judge  told  them  : — "Before  you 
ean  find  him  guilty,  you  must  be  satisfied  that  he  made  one  or 
other  of  the  statements  contained  in  the  charge  knowing  that 
•uch  statement  was  false,  and  intending  deliberately  to  make  a 
false  statement.'*  [Jackson,  J.— That  is  no  part  of  the  refer- 
ring order.]  It  corresponds  with  the  wording  of  the  order.  The 
question  wheflier  a  conviction  under  s.  193  of  the  Penal  Code 
for    giving   false    evidence  can    be  based  on    two    statements^ 

(1)  4  Mad,  H.  0.  Rep..  51.  (4)  ArUe,  p.  325. 

(2)  B.  L.  B.,  Sup.  Vol.,  621.  (5)3  B.  L.  R.,  A.  Or.,  36. 

(3)  5  B.»4^9a6iabp,W0,  (6)4B..l4.R,  A,  Or„4. 
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1874       diametrically   opposed  to  each  other,  can  be  best'  determined  by 

QuBur      reference  to  the  law  of  this  ooantry   before  the  passing   of  the 

^   v_^    Penal  Oode«    That  law,  it  is  submitted,  was  exactly  the  same  as 

tflooMATooir  the  English  law  before  the  decision  in  The  King  v.  Harrta  (1). 
^'  That  case  turned  upon  a  parely  technical  rule  of  finglish 
law  r  whereas  in  this  country  it  would  be  6pen  for  a  person  who 
liad  been  convicted  upon  a  charge  like  the  present  one  to  plead  in 
bar  of  a  second  trial,  '^  was  convicted  on  a  charge  infcldding 
the  one  now  made  of  giving  false  evidence  on  the  trial  4f  A  J* 
[  JiCKSoir,  J.—- How  would  it  be  if  the  two  statements  were 
teade,  one  in  the  course  of  a  criminal  trial,  and  the  other  in 
u  civil  preceeding  f]  That  could  only  affect  the  degree  of 
certainty*  The  Penal  and  Criminal  Procedure  Code  do  away 
with  the  necessity  of  proving  which  of  the  two  statements  is 
false.  The  contradictory  nature  of  the  statements  is  in  itself 
proof  that  one  or  the  other  is  falso — The  Queen  v>  Boss  (2). 
The  new  Criminal  Procedure  Code,  Sch-  iii.,  legalizes  a  charge 
framed  in  the  alternative ;  and  Place  v.  Potts  (3)  shows  that, 
>r7hen  the  Legislature  has  legalized  a  form  of  declaration,  such 
from  is  not  demurrable.  [Phbar,  J. — The  form  given  in  Sch.  iii 
would  not  apply  to  statements  made  in  two  different  Courts, 
it  is  only  with  respect  to  statements  made  on  the  preliminary 
enquiry  and  on  the  trial.]  That  is  just  the  present  case.  Then 
if  the  offence  is  well  described  in  the  charge,  both  the  finding 
and  conviction  upon  the  charge  are  valid.  In  The  Q^en  v. 
Narain  Doss  (4j,  a  conviction  on  an  alternative  charge  was  held 
good.  The  words  "view  of  the  facts,"  in  s.  257  of  the  Criminal 
Procedure  Gode^  refer  to  the  views  respectively  taken  by  the 
prosecutor  and  the  accused  as  to  the  guilt  or  innocence  of  the 
latter.  There  is  no  conflict  of  cases  on  the  point.  In  Th^ 
Queen  v.  Jlfa^t  Khotjoa  (5)  and  The  Queen  v.  Kola  (6),  the 
etatements  were  not  necessarily  contradictory,  and  in  all  the  cases 

decided  in  The  Q/ueen  v.  Bidu  Noshyo  (7),  both  statements  might 
l)ave  been  true. 


Mr.  Jackson  in  reply, 


Cur.  advti  vult. 


(i;  5  B.  A  A.,  926 ;  see  Beaufort's  (4,)  1 W.  B.,  Cr.  Rul.,  I6j  •  • 

Criminal  Digest,  p.  982,  §  4448.  (5)  3  B.  L.  R.,  A.  Or ,  3#, 

(2)  6|Mad.  fi.  O' Sep.,  SOi.  J  (6)4  B.  L<B.,  A.  Cr.,#* 

(3j  8  i!xch»,  705.  (7)  Ante,  p.  325. 
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Thi  following  judgments  were  delivered  by  tbo  Fall  Eenoh  >^       ^^^ 

V, 

MoBRis,  J.  fBiRCH,  J.,    concurring). — I    think  it  sufficient  to   J*^"^?**, 
Bay   upon  this    reference  that,   in  my  opinion,    the   conviction 
arrived  at  by  the   jury  upon  two  charges    framed  in    the  alter- 
native form,    according  to    the    model  given    in  Sch.  iii  of  the 
CnminaT   Procedure  Code,    is  good  in  law.     Tt  seems  to  me  that 
the  two  statements    enbodfed  in  each  charge,  which,  were  made 
by  this  prisoner^  must  be  taken  together,  and  that  when  so  taken 
together,  they   comprehend  the  specific    offence  of  intentionally 
giving  false  evidence  in  a  sfcage  of  a  judicial    proceeding.     It  is 
possible  that  eacb  of  the  statements,  and  not  one  of  them  merely^ 
was    in  itseTf   false,    and    that  taken   singly  each    might    have 
afforded  good  ground  for  a  distinct  charge  of  an  offence   nnder 
«r.  ISS  of  the  Penal  Code.     But  this  course  was  not  followed  ;  the 
Bimpler  course  allowed  by    the  law  was    adopted   of  framing  a 
charge  contafning  two  contradictory  statements  of  such  a  nature 
that  the  two,  when    taken  in  combination,    disclose  the  specifib 
offenqe  of  intentionally  giving  false  evidence.    Tt  must  be  matter 
jDf  evidence  whether  the    contradictory    statements  con^nad  in 
.the   chi^rge  are  per  9&  so   irreconcileable  that   one  of  them  ia 
necessarily  false,    an  d   also  that    the    prisoner  in  making  theny 
intentionally  spoke  falseTy  in  regard  to  one  of  them.     This  it  is 
the   provinc  e  of  ,tjbe  Jury   or  CJburt  to  determine,  and,    in  th<? 
present  instance,    the  jury  had  no    difficulty  in  arriving  at  such 
adetemnnation.    It  seems  clear  that  the  new  Code  of  Criminal 
Procedure  has  expressly  contemplated,  and  indeed  provided  for, 
thjs  jr08ujt«     When  s.  442    provides  that   the  charge  may  be  in 
the,  Jtorm.  given  in  the  Srd  Schedule  and  when  the  ?rd  Schedule 
gives  an  alternative  form  of  charge  in  these  words,-^''That  yon, 
on  or  about  (such  a  date  and  place),  in  the  course  of  the  inquiry 

inte(snch  a  matter)and  before  (such  an  officer)  ,stated  in  evidence 
(«uc)i  and  snoh  words) ;  and  that  you,  on  or  about  (such  another 
date  and  pla^ej,  in  thecourse  of  the  trial  of  (so  and  so),  before 
(such  an  officer),  stated  in  evidence  (snch  and  such  other  words), 

one  of  which  statements  yon  either  knew  or  believed  to  be 
false,  or  did  not  believe  to  be  true,  and  thereby  committed  as 
offeRBe  jfinBishabla  nnder  3. 193  of  the  Indian  Penal  Code.'^  I  cwx- 
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1874       not  bafc  hold  that,  if  those  statements  are  radically  ecmtradietory 
Qvucr      one  of  the  other^  so  that  the  contradiction  involves  of  necessity  a 
y,    ^\      faIsehood>  and  it  he  proved  that  the    deponent  uttered  thein»  and 
JBooMATooK  that  he  by    so  doing    deliberately    intended  to    speak    falsely  ; 
the    substantive    offence    of    intentionally    giving    false    evi- 
dence in  a  stage  of  a  judicial    proceeding  ia  thereby  established, 
and  no  need  exists  to    determine  by    distinct    evidence  which 
one    of  the    two    statements    is  absolutely    false.    No    doubt, 
strictly    speaking,    this    form  of   charge  is    not  an    alternative 
charge   in  the   sense  contemplated    by  s.  453    of  the    Criminal 
Procedure  Code.     This  is  not  a  case  where  two  or  more  ofFenoes 
are  disclosed  by  the  single  act  or  set  of  acts  committed,,  or  rather 
alleged  to  have  been  committed,  by  the  accused,  and  it  is  doubt- 
ful what  particular  offence   in    law    can  be    found  on   the  facts 
proved  ;  but  the    alternative  consists  in  this,    that  of  two  state" 

ments  made  by  the  accused  one  or  other  of  them,  it  does  not 
matter  which,  inasmuch  as  the  two  involve  an  absolute  contra* 
diction,  must  be  of  such  a  nature  that  the  person  making  it 
either  knew  or  [elieved  it  to  be  false,  or  did  not  believe  it  to  be 
true.  It  is,  as  already  said,  expressly  to  meet  this  particular 
kind  of  offiance  that  Sch.  iii  contains  a  specific  form 
described  as  a  form  for  ^'alternative  charges  on  s.  '  193^*  of  the 
Indian  Penal  Code.  If  it  were  intended  ttiat  the  jury  or  Court 
should  find  which  of  the  two  statements  set  out  in  the  charge 
was  false,  not  only  would  this  form  be  cumbrous  and  unmeaning 
as  an  alternative    form,  but  the   force  of  the  two  contradictory 

statements  in  combination  would  be  entirely  lost,  so  as  to  enable 
such  jury  or  Court  to  determine  that  the  accused  knew  or 
believed  one  of  the  statements  to  be  false,  or  did  not  believe 
it  to  be  true,  and  that  he  thereby  committed  an  offence  QBder 
8. 193  of  the  Indian  Penal  Code, 

AiNSLiE,  J. — I  am  also  of  opinion  that  the  conviction  on  a 
charge  framed  in  the  form  given  in  the  3rd  Schedsle  of  Act  X 
of  1872  is  good,  although  it  may  not  declare  which  of  the  two 
statements  set  out  in  the  charge  is  false.  By  s.  442  of  the  Act, 
a  charge  in  that  particular  form  is  declared  to  be  a  good  and 
valid  charge.    If  it  is  a  good^charge  to  try  a  man  on^  it  appears 
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to  tne  to  follow  of  necessity  that  it  must    be  a   good  charge  to        1^74 
convict  him  on  ;  and  there  is  nothing  in  s.  461  which  requires       Quebn 
that  the  circamstaQces  which   coostitute  the  off  once  should  be    ^^hqi^j.^ 
set  ant  ia  the  conviction «    It  appears  to  me  that   this  is  not  a  Hoouatoon 
case  which  comes  under  the  second  part    of  the  section    which        °^^' 
refers  to  offences  punishable  under  different  sections^  or  parts  of 
a  SQotionj,  of  the  Penal  Code,  but  that  it  falls  under  the  first  part 
of  s«    461*     IE    the    Court    comes    to  the  conclusion  that  the 
accused  pier  son  must  of  necessity  have  given  false  evidence^  it  is 
BuflSiCient^  under  the  first  part  of  s.    461^  testate  in  the  convic- 
tion that  he  has  given  falseevidonce  and   is  therefore  punishable 
under  a.  193  of  the  Penal  Code* 

Habcbt^  J.— I  am  of  opinion  that  a  conviction  in  the  form 
in  which  this  prisoner  has  been  convicted  upon  a  charge  in  the 
same  form  is  good  in  law. 

It  appears  to  me  that  this  is  a  case  to  which  the  2nd  clause 
of  s^  461  has  no  application.  The  offisnce  of  which  the  prisoner 
has  been  convicted  is  giving  false  evidence*  and  the  section  of  the 
PiBnat  Code  under  which  he  has  been  convicted  is  s.  19*3..  There 
is  no  necessity,  thereforCi  for  resorting  to  the  alternative  giveuc 

in  the  2nd  clause  of  s>  461^  and  it  need  not  be  further 
considered. 

Nor  does  it  appear  to  me  that  s.  455  has  any  applicatiou 
either.  There  was  not  in  this  case  ^'  a  single  act  or  set  of  acts 
of  such  a  nature  that  it  was  doubtful  which  of  several  offences 
the.facts  which  could  be  proved  would  constitute/'  The  facti^ 
which  cojxH  be  proved  even  if  they  are  to  be  treated  as  a  single 
set  ol  acts^  could  only  constitute  the  offence  of  giving  false 
evidence  under  s.  IQS,  and  no-  other. 

The  only  question  which  it  appears  to  me  that  we  have  te 
consider  in  this  case  is  whether  a  charge  in  this  form  is 
sufficient.  If  it  is  sufficient-^  then  it  appears  to  me  to-  follow  as  a 
matter  of  course  that  a  conviction  which  follows  the  words  of  the 
charge  must  be  good  alsov  And  whatever  might  otherwise  be 
my  own  opinion  in  the  matten  I  think  we  are  precluded  from 
eaying  that  this  is  not  a  good  charge,  seeing  that  it  is  in  the  very 
form  given  by  the  3rd  Schedule^  and  the  Act  provides  ( s.  442) 
that  the  charge  may  be  in  the  form  therein  given. 
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^^^ It  ifl  said  tliat  tha  LegisIaAara  will  thcM^  by  the  fornix  id  whtcli 

Quvw       they  have  drawn  the  charge,  have  altered  the  difiaition  of  the 
Ua.b^icxd    <^ff^Q<^  of  g^viDg  false  evidenoe  as  given  tmder  the  Penal  Code 

BooMATooN  which  was  not  their  intention.    I  am  not  snre  that  this  is  the 
Shaw. 

effect  of  what  has  been  done.    Bitt  even  if  it  is  so,  the  Legis- 

lataremast^X  think^  be  taken  to  hare  been  aware,,  when  they  laid 
down  these  forms  authoritatively,,  that  the  form  in  which  a  charge 
is  laid  does  affect  materially  the  evidence  which  is  necesssary  ta 
sui^ort  it,  and  that  by  changing  the  evidence  which  is  necessary 
to  support  a  conviction  for  an  offence,  the  nature  of  the  offence 
itself  may  sometimes  be  changed.  I  think  there  could  not  be  here 
any  accidental  omission  or  oversights  This  form  of  eharge 
must  have  been  given  to  meet  this  very  case*.  I  think^  therefor^ 
I  am  bound  to  consider  this  to  be  a  good  charge,,  and  to- apply 
to  it  the  usual  rule  which  I  understand  to  be  this,  thai^  & 
charge  is  proved  when  all  the  material  averments  in  it  are 
proved.  Here  the  finding  is  that  all  the  averments  are  true  t 
and  a  conviction  in  these  terms  is  certainly  a  good  conviction 
though  I  should  have  thought  it  equally  good  if  it  had  merely 
been  that  the  prisoner  was  guilty  of  giving  false  evidence,  as  that 
would  have  been  equivalent  to  a  finding  that  the  change  a& 
.  kid  was  proved. 

Pheab,  J,,— >The  matter  before  us  entirely  depends  upon  the 
right  construction  to  be  placed  upon  certain  portions  of  the 
existing  Griminal  Procedure  Code,  and  if,  in  considering  the 
question  which  has  been  pot  to  us  in  this  veferenee,  we  weve 
restricted  f  rooa  travelling  beyond  the  limits  of  the  actual  text 
of  that  Code,  I  think  I  should  be  led  without  difficulty  to  the 
opinion  that  the  verdict  of  the  jury  ought  not  merely  to  find 
that  the  one  or  the  other  branch  of  the  akemative  diarge 
made  against  the  prisoner  in  the  present  case  is  true,  but  ought 
to  speoify  whieh  of  the  two  branches  is  traa^ 

The  charge  is  a  statement  express  and  implied  (ss.  489  and  440)^ 
of  the  facts  which  the  prosecniion   oxKlertakes   to  establish  by 
evidence  against  the  accused,  and  several  sections  of  the  Code 
are  directed  to  enactii^  that  it    shall  genarally  be  precise^ 
single,  and  unatyibignous* 

The  prosecution  may  (with  certahi  Iimit%tioB)  at  one  aad  th» 
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saaie  trial  offer  to  tbe  juxy  several  VMWs   of  the  facts,   either  oS       ^^^^ 
one,  80  to   speak,  criminal  oocarrenoOj  or   of  several    criminal      qi^m 
oocarrenoes,  acoording  to  wkieh  Tiewa  the  prisoner's  oondaot  in     mahomiii 
oach  ooc«rremoe  amoants  to  the  commissioner  of  a  correapoading   HooMiTooir' 
offence  (ss,  452, 458,  454  and  455)^  II  there  «re  several  views  of      ^^^  * 
the  same  oeovrrencey  theo-  the  offence  jaries  with  the  section  or 
part  of  a  aeoUon,  within  which  the  paxiionlar  view  brings  it :  if 
they  ai^e  views  of  several  oocnrreBces,    thes  the  corresponding 
offences  maj  fall  within  the  same  section.    And  it  is  important 
in  reference   to  a    Fall  Bench  decision   which  wiU  be  presently 
eientioned  to  hear  this  distinction  in  mind. 

These  several  views  of  the  facts  ahonld  generally  be  exhibited 
in  «  sncoessien  of  distinct  charges  (s.  454) ;  bnt  (in  the  case 
at  anycate  of  their  being  only  altemative  statements  of  one 
criminal  oeenrrence)  they  may  be  put  in  tbe  shape  of  aa 
alternative  charge  (s«  455  explained  by  the  Illnstration). 

And  whether  alternative  views  of  the  facts  of  one  criminal 
occnrrenoe   are  exhibited   in   a  series   of  eharges,   or   in  one 

alternative  charge,  if  tbe  Conrt  isdonbtfal  which  is  established 
by  the  evidence,  it  mnet  expressly  say  so,  and  in  that  event  will 
pass  jndgnkont  in  the  alternative  according  to  a.  72  of  the 
penal  Code  (para«  2*  s,  461).  In  all  other  cases  it  would  seem, 
at  least  inferentiallyi  the  Court  mast  pass  judgment  separately 
on  the  view  of  facts  involved  in  each  charge. 

The  duty  of  the  jary  as  a  part  of  the  Court  is  also,  plainly, 
to  decide  which  of  the  several  views  of  facts  presented  to  it  for 
consideration  by  the  prosecution  is  true  (s,  257),  and  to  say 
Specifically  as  to  the  view  of  facts  exhibited  in  each  charge 
whether  it  is  true  or  not  (s.  263).  There  is  no  relief  from  this 
obligation  to  come  to  an  express  finding  with  regard  to  each 
dlleged  viervr  or  set  of  facts,  except  that  which  is  by  implication 
given  in  para.  2.  s.  461,  just  referred  to,  and  that  paragraph 
applies,  as  it  seems  to  me,  only  to  cases  where  the  several 
sets  of  facijp  are  the  altemative  representations  of  one  criminal 
oconrrenoe. 

Bnt  the  alternative  views  of  facts  stated  in  the  charge  which 
ill  now  under  our  consideration  are  not  altemaiive  views  of  one 
criminal  oaonrinnce  ;.tbey  in^r^switwo  ^enimify  diatiaot  CTiminal 


540  fiEiJGAL  LAW  REPORTS.  LVOL.  XlII. 

1^^  oconrrences  :  the  o&d  being  to  the  effect  that  the  accused,  on  the 
^"qoseiT*"  23rd  January  1873,  at  Alipore,  in  the  course  of  a  trial  of  two 
»  ^'  persons  on  a  charge  of  cheating  befor  e  Moulvi  Abdul  Latif > 
HooMATooN  stated  in  evidence,  Ac^  which  statement  he,  at  the  time  of 
making  it,  knew  to  be  fatse^  &c. ;  the  other  that  the  accused,  on 
the  13th  February  187S,  in  the  coarse  of  the  trial  of  these  same 
two  persons,  together  with  a  third  person  on  the  same  charge 
before  the  same  Magistrate,  stated  in  evidence,  Ac,  which  state- 
ment, &G*  And  therefore,  if  the  scope  and  spirit  of  ss.  4&5  and 
461,  para.  2,  are  that  which  I  have  above  described,  this 
case  does  not  fall  within  either  of  them.  In  o&er  words,  there 
does  not  appear  to  be  in  the  text  of  the  Criminal  Procedure 
Code  any  warrant  for  an  alternative  charge  of  this  kind,  or  for 
an  alternative  finding  of  these  two  substantively  different  sets 
(or  views)  of  facts,  whether  exhibited  in  an  alternative  charge  or 
in  two  separate  chargeSv  Consequently^  if  the  text  alone  of 
the  Code  were  consulted,  it  would  not,  as  I  understand  it, 
support  the  conviction  which  is  before  us. 

And  this  is  not  a  matter  of  mere  technical  regularity  ;  it  very 
closely  touches  upon  the  right  and  satisfactory  administration 
of  justice.  Obviously,  it  might  be  of  tiie  greatest  possible 
moment  to  the  persons  who  were  being  tried  before  the  Magis- 
trate on  the  23rd  January  and  13th  February,  that  it  should  be 
distinctly  established  in  the  ease  now  before  us  which  of  the  two 
statements  alleged  to  have  been  made  by  the  present  accused  o^ 
those  two  days  respectively^  was  false*  And  therefore,  a  proce- 
dure which  would  enable  the  prosecution  in  the  present  case  to 
procure  a  conviction  of  iixQ  accused  in  the  fdternative  without 
troubling  itself  to  go  the  length  of  establishing  the  falsehood  of 
the  one  statement  or  the  other,  might  work  a  eerious  grievance 
to  those  persons.  Again,  the  present  accused  person  himself  by 
an  alternative  conviction  is  deprived  of  the  advantage  which  he 
ought  to  have  in  the  event  of  a  material  witness   to  the  falsity 

of  one.  of  the  statements  being  convicted  of  perjury. 

If^  also,  the  prosecution  is  not  under  a  legal  obligfation  to 
establish  the  falsity  of  either  statatement,  then  it  is  plain  that  it 
may  launch  its  case  upon  the  bare  evidence  that  the  two  allegecF 

statementa  wera  re9pectiTelj  mAde,  apd  then  leaye  the  prisone]^ 


vou  Jtiiti  man  cotjaT.  m 

to  daliafy  the  Court  as  best  he  can  that  neither  of  them  was  false.        ^^^^     , 
This  is  the  t^onrse  which  is  most  usually  taken^  and  I  do  not      Quben 
hesitate  to  say  that  it  is  geuerally  most  unfair.    The  contradio-  -i^j^homko 
tioQ  between  the  two  statements  is  seldom  absolute^  though  there   ^ooM^Toozf 
is  commonly  enough  opposition  ia  them  to  lead  a   not  over  and 
scrutiDi'^ing  jary  to  presume  it ;   aad  the  contradiction  being 
arrived  at^  the  falsity>  again^  is  presum^^d  in  spite  of  acythiDg 
which  the  prisoner  may  say  in  the  dock.     Convictions  of  this 
oharaoter  are  most  unsatisfactory  and  do  very  little  to  meet  any 
real  mischief.    Yet  the  temptation  to  'the   public   prosecutor 
to  Qeek  them  is  so  greats  that  ia  this  country  perjury  is  hardly 
ever  attacked  in  any  othet  way.     Deliberate  perjury,  'persisted 
in^  is  not  often  the  subject  of  prosecution  in  the  mofussil  Courts* 
Several  other  considerations   of  public  importance  might  be 
brought  forward^  but  it  seems  to  be  sufficiently  plains  without 
more,  that  perjury  is  the  one  offence  of  all  others  in  the  Penat 

Code  which  calls  for  precision  and  unambiguousness  of  state* 
ment  in  the  charge  and  in  the  judicial  finding. 

Thus  it  appears  to  me  that  the  construction  of  the  text  of  tha 
Criminal  Procedure  Code,  taken  by  itself,  which  I  havo  arrived 
at,  accords  with  the  expediency  of  the  matter,  and  that  thereby 
its  reasonableness  is  in  some  degree  supported. 

However,  when  we  pass  on  from  the  text  of  the  Criminal  Pro- 
cedure Code  to  the  forms  of  charges  in  Sch.  iii  appended  to  the 
Code,  which  are  prescribed  for  adoption  by  s.  442,  we  find 
the  last  of  them  runs  as  follows  :  — 

''  That  you,  or  on  about  the        day  of  ,  at  ,  ia 

the  course  of  the  inquiry  into  ,  before  ,  stated  in 

evidence  that  '^  ^\  and  that  you,  on  or  about  the  day 

of  J  at  ,  in  the  course  of  the  trial  of 

before  ,  stated  in  evidence  that ''  ''  ,  one  of  which 

statements  you  either  knew  or  believed  to  be  false,  or  did  not 
believe  to  be  true,  and  thereby,  &c/* 

Now,  inasmuch  as  an  alternative  charge  is  only  referable  to 
s.  455,  the  fact  that  the  Legislature  has  authorized  this  form, 
seems  to  show  that  s.  455  was  intended  to  extend,  as  it  well  may# 
beyond  its  Illustration,  that  is  to  say,  to  the  alternative  allega- 
tion  of  different  occurrences^  at  any  rate  in  the  particular  caiso 
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^     1874       whicli  is  covered  by   tWs  form.    And  it  has  been  argned  from 

QnsBN       ^be  form  itself  that  the  finding  of  the  jnry  and  the  judgment   of 

_  ^*  the  Conrt  may^  when  snch  an  alternative  charge  as  this  is  pre* 

BooMATooN  ferred,  be  in  the  alternative.    Bat  s,    461,  para.  2,    certainly 

^^^'      does  not  here  npply,  and  it  is  difficult  to  see  how  the  difltinqj 

provisions  of  s.  257  can  be  escaped. 

The  Pull  Bench  ruling,  in  the  case  of  The  Queen   ▼.  MussU 
^amiran  (1),  decided  that,  uilder  the  late  Criminail  Procedure 
Code,  there  might  be  an  alternative  finding,  as  well  in  a  case  in 
which  the  evidence  proves  the  commission  of  one  of  two  offences 
falling  within  the  same  section  of  the  Penal  Code  audit  is  doubtful 
which  of  such  offences  has  been  proved^  as  in  one  in  which  the 
evidence  proves  the  commission  of  an  offence  falling  within  one 
of  two  sections  of  the  Penal  Code  and  it  is  doubtful  which  of  two 
sections  is  applicable.    This  rulings  if  it  could  be  adopted  now, 
would  therefore  support  the  finding  in  the  present  case.     The 
reasoning,  however,  by  which  it  was  arrived  at  depended  upon 
two  sections  of  the  old  Code,  which  are  not  present  in  the  new 
Code.     The  first  of  these  sections  was  s.  242,  which,  so  far  as 
it  is  now  necessary  to  quote  it»  ran  thus:-— ^^ When  it  appears  to  t&e 
Magistrate  thatthof  acts  whcih  can  be  establishedin  evidence  show 
the  commission  of  one  of  two  or  more  offences  falh'ng  within  the 
same  section  of  the  said  Code,  but  it  is  doubtful  which  of   such 
offences  will  be  proved, the  charge  shall  contain  two  or  more  heads 
charging  each  of  such  offeaces."     This  was  held  to  justify  the 
framing  a  charge  containing  two  heads,    apparently  similar  in 
substance    to    that  which    is    under   our    consideration.     And 
although  this  section,  242,  of  the  old  Code  is  not  repeated  in  the 
new  Code,  its  substitute  being  the  present  s.  455,  yet,  so  far  as 
concerns  the  case  before  us,  the  double-headed  charge  may  be 
said  to   be  justified  by  the  last  form  of  Sch.  ill.     Thus  we  are 
under  the  existing  Code,  as  well  as  under  the  old,  carried  over 
the   first   steps  towards  *he  Full    Bench  conclusion.     And  the 
double-headed  charge  of  two  offences  having  been*  in  this  way 
arrived  at,  the  Full  Bench  made  its  second  step  upon  the  foot- 
ing of  s.  382,  cl.  5,  which  authorised  the  jury  to  find  in  the 

(1)  B.  L.  R.,  Sup.  Vol.,  621, 
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alternative  upon  a  doable-headed  charge.     But  there  is  no  equir ^"^^    ^ 

valent  to  this  in  the  present  Code.     The  jury  are  now  bound  to       Queen 
find  which  view  of  the  facts  is  trae(s.  2b2,  subject  only^  asbefore-    Mahoited 
aentioned^    to  such    qualification  as  is    to  be    found  in   s.  461>  Hoomayoqs 
para.    Z,    which    appears  to    be    purposely    so  framed    as    to 
excluda  an    alternative    finding  of   two  offences    falling  under 
ihe  same  undivided  section  o£    the  Penal  Gode.     It  is    cai^ef  uUy 
worded  so  as  to  cover  tha  cases  belonging  to  the  first  part  of  the 
old  S..242,  bat  oiaits    those    of  the  second   part^  among    which 
the  Full  Bench  case  and   the  present  case  come. 

It  was  thrown  out  during  the  argument  in  this  case  that  the 
*'  view  of  the  facts/*  with  regard  to  which  the  jury  are  by  s,  257 
called  upon  to  decide  whether  it  is  true  or  not^  is  in  a  double- 
headed  charge-  the>  so  to  speak,  entire  alternative  view 
expressed  in  the  charge.  But  this  does  nob  accord  with 
the  natural  meaning  of  the  words.  An  alternative  charge  of 
the  kind  for  which  this  construction  of  the  sentence  is  especially 
'wanted^  puts  forward  two  views  of  the  facts  which  are  incon- 
sistent with  each  other^  and  which  might>  if  the  prosecution  had 
BO  chosen,  been  made  the|subject  of  a  separate  charge  :  either  the 
accused  told  the  truth  on  the  first  occasion  and  falsehood  on  the 
second,  or  vice  versd. 

It  has    been  said   that  the    prosecution,    by  alleging  in    the 
eliarge    that  tlie  accused  stated  this    on  the    first  occasion    and 
stated  that  ou  the  second,  and  that  one  of  these  two  statements 
was  false^  presents  but  one    view  of  the    facts  to  the  jury,     But 
it  appears  to  me  plain  that   this  is  not  correct.     The  true    effect 
oE  the    charge  is   to  put    forward    in  a    concise   form    at  least 
two  perfectly  distinct  views  of    facts,  always  inconsistent   with 
each  other,  in  those  cases  for  which  the   ambiguous  conviction  is 
nost  zealously    demanded,    namely,    in  those   cases    where  it 
is  assnmed    to  be    patent    on   the    face  of    the  two  statements 
that,  if  either   one  of  them  is   true,    the    other  must   be  false; 
And  tho  veqr  reason    for   thus    putting  forward  two   views  is 
that  the  prosecution   caunot   venture  to    assert  which    view  is> 
true.    When,  then,    the    Legislature  says    that  it  is  the  dut}p 
of  the  jury  to  decide    which  view    of  the  facts    is  true,  it    can 
hardly  mean  that^^  iq  the  event  of  two  inconsistent  viewa  hekig  ia 
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1874        this  way  simiiltaneously    offered  to  the    jary^  with    the  implied 

^   QuBEN      admission  on  the  part  of    the    prosecution  that    it    cannot    say 

^.    ^'  which  is  true,  it  is  enough  if  the  iary  finds  that  either  the  one  or 

^oojiAYooN   the  other  is  true.    Moreover^   if  the    authorisation  of  a   double- 

Shaw.      lieaded  or  alternative    oharge^  by  the  force  of  implication  alone» 

Authorifled  a  general  finding  on  the  evidence  that  such  a  chargf6 

was  made  oat  in  one  or  other  of  its  branches,  then  it  is  dtfflcnlt 

to  see  why  the  express  provisions  of  s.  461^  para,  2.  were  enacted  in 

reference  to  one  class  only  of  donble-Jbieaded  or  muUiform4ieaded 

«  charges ;   tor  they  could  hardly  have  been    intended    merely  to 

introduce  s.  72  of  the  Penal  Code  into  the    Criminal  Procedare 

Code.    Plainly^    by    the  spirit    of  s,  455,    if  not  by  its    words^ 

charges  which  might  nnder  its  provisions  be  put  in  the  alteraar 

iive,  but  which  arc  nevertheless  left  to  stand  separately^  may  be 

dealt    with    by    the  Court   as    if  they    had  been  presented  ii^ 

the   alternativo,  and  ii    it  is   a    consequence   of  an  alteraative 

charge  that  the  Court  is  relieved  from  the  obligation  to  findl 
which  head  of  it  is  true,  then  it  seems  to  follow  that  s^  461, para, 
S,  is  partial  and  superfluous^ 

At  first  I  was  disposed  to  think  that  the  Legislature,^  by  intro- 
ducing into  Sch.  iii  the  alternative  form  applicable  ta  the 
present  case,  indirectly,  if  not  expressly,  intimated  its  acceptance 
of  the  Full  Bench  ruling  in  the  case  of  The^  Quem  v« 
Mtisst  Zamirun  (1)»  and  virtually  incorporated  the  law 
enunciated  by  it  in  the  new  Act,  and  this  would  probably 
have  been  so,  if  the  new  Act  did  not  substantially  differ  from  the 
old  Act  in  the  particulars  which  furnished  the  foundation  for 
the  Full  Bench  decision.    But  X  have  already  pointed  cut  that 

these  particulars  are  absent  from  the  new  Aot^  The  reasoning^ 
by  which  the  late  Chief  Justice  arrived  at  the  conclusion 
in  that  case  could  not  be  supported  upon  the  basis  of  the 
present  Act .  It  appearing  then  that  the  Legislature^  when  pass* 
ing  the  new  Act,  entirely  removed  the  foundation  on  which  the 
ruling  of  the  Full  Bench  was  placed,  we  cannot  safely  infer 
from  the  introduction  of  the  alternative  form  of  charge  alone^ 
which  answered  at  most  to  the  first  part  only  of  that  ruling,  thai 
the  entire  ruling  was  intended  tobe  enacted^ 

(1)  B,  L.  B.,  Siip.  Yd ,  Sai* 
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•    On  fcbe  whole,  tli*n,  thongli  I  admit  not  withont  ^eat  hesita- ^^^ 

tion,   I    have     reached   the  opinion  that   nnder    the    existing  Qvben 

Oriminal  Prooedupe  Code  while,  no   doubt,   an  accnsed   person  .-^^^1'^^^^^^^ 

tnay  be    lawfully  tried  npon  an   alternative  or  donble-headed  Boomayoor 
ehai^e^  fitich  as  that  which  itfijbronght  before  nd  in  this  reference^ 
still  the  Goart  or  jm^  must,  for  a  conviction,  find   specifically 
Whioh  branoh  of  the  alternative  or  he&d  of  charge  is  trne. 


Jacksok,  J.—  Having  given  to  the  very  important  qnesfcioa 
raised  in  this  case  the  best  consideration  in  may  power  I  eom^ 
to  thia  oonolasion  to  which  I  first  inclined  that  the  finding  and 
conviction  are  insaffloient» 

Ko  one  can  feel  a  stronger  respect  than  I  do  for  the  opinion 
of  Sir  Barnes  Peacock  in  such  a  matter  as  this^  and  no  one  cai^ 
be  more  averse  to  disturbing  settled  mles  of  law^  but  I  feel  it  ^ 
for  reasons  which  I  shall  state  in  the  seqn^l^  to  be  a  duty  still 
*xn6re  imperative  than  that  of  respecting  decisions,  to  express  my 
(dissent  firom  a  raling  which  I  think  in  effect  adds  to^  the  I^al 
Code  an  ofPence  not  defined  by  the  Legislature* 

It  ^eems  t6  md  that  neither  s.  242  of  the  repealed  Code,  nor 
li«  '455  o{  the  present  Code  of  Criminal  Procedure  (  apart  from 
the  form  in  Scb*  iii  to  which  I  shall  preeentlj  advert) 
Warranted  the  exhibition  of  a  charge  like  that  before  ns>  and  my 
persuasion  is  yet  stronger  that  nothing^  at  all  events  in  the 
existing Code^  which  is  the  material  question^  justifies  a  finding^ 
Itnd  Conviction  in  such  terms. 

It  is  not  requisite  now  that  I  should  give  at  any  length  my 
reasons  for  dissenting  from  the  Full  Bench  decision  which  is  based 
npon  repealed  enactments  ;  but  I  may  say  that,  while  I  admit 
the  latter  clause  of  the  old  a.  242  to  embrace  charges  of  false 
evidence  based  upon  statements  given  at  different  times^  contra- 
dictory of  each  other,  I  oonceive  the  Legislature  to  have  had 
in  view  in  framing  that  section  the  uncertainty  as  to  which  of  the 
offences  wo&ld  be  proved,  and  therefore  to  have  contemplated 
the  necessity  of  proving  one  er  other  statement  to  be  false,  and 
therefore  t6  amount  to  an  offence*  and  that  it  did  not  sanction 
the  B^ere  entangliag  of  the  accused  in  a  logical  snare  from 
whichj  as  a  matter  of  reason^  he  could  not  escape.    As  f  ar»  more 


346  ^ENQAK  LAW  BEPOBTf?.  £T&L.  2IiI. 

1874       oTor^  as  the  woeds  of  tha  Code  went^  tlie  charges  would  hare,  ii 

"*  Qoscif       seems  to  me>  to  be  exhibited  seriatim^  aod  not  alternatirelj. 

IfAHoMBD        Bat  I    find  no  provision  in.  the  Code  of  1872  replacing    the 

HooMAToojir    latter  portion  of  s.    242.     On  the   other   hand   the  Legialatnve 

^^^'      seeing^  it  may  be,  the  dangerous  ambiguity  of  that  clause,  has 

recast  the  whole  section,  and  droj^ing  the  last  clause    entirely 

has  put  the  other  inta  new  words,,  which  seem,    to  admit  of  no 

misinterpretation  ;  for  while  the^charge,  alternative  as  to  fact,  but 

identical  as  to  offence,  is  excluded,   the  many-headed  charge 

arising  when  several  distinctoffences  are  comprised  in  one  section 

(as  in  s.  S82,  Indian  Penal    Code)  is  preserved  in  the  Schedule^ 

S,  452  providea^^'  that  there  must  be  a  separate  charge  for  every 

distinct  offence  of  which  any  person  is  accused  and  every  such 

charge  must  be  tried  separately  except  iu.  the  cases  hereinafter 

excepted..^'      The    only    exception.to  this  rule  are  contained  in 

BS.  453  and  454,.  and  I  do  not  fiod  that  the  present  case  falls 

within  either  of  them.  Eurther,.s.  440  declares  that^^  thecharga 

shall  contain  such  particulers  as  to  the   time  [and  place  of  the 

alleged  offence  and  the  person  against  whom  it  was  commited  as 

are  reasonab  ly  sufficient  to  give  notice  to.  the  accused  person  of 
the  matter  with  which  he  is  charged  ;.''  ands.  44L  goes  on  to 
declare  that^^' when  the  nature  of  the  case  is  such  that  the 
particulars  mentioDed  in  ss.  439  and  44Q  do  not  give  sufficient 
notice  to  the  accused  person  of  the  matter  with  which  he  ia 
charged,  the  charge  shall  also  contain  such  particulars  of  the 
manner  in  which  the  offence  was  committed  as  will  be  sufficient 
for  that  purpose/'  One  of  the  Illastrations  to  this  section^ 
(c) ,  is  to  this  effect  : — '^  A  is  accused  of  giving  false  evidence 
at  a  given  time  and  place..  The  charge  must  set  out 
that  portion  of  the  evidence  given  by  A,  which  is  alleged 
to  be  false  Z*^  There  is  nothing  in  the  text  of  the  Criminal 
Procedure  Code  which  qualifies  these  cl&ar  provisions  in  the 
case  of  perjury. 

Giving  false  evidence  in  a  stage  of  a  judicial  proceeding  by 
stating  falsely  before  the  Magistrate,&c.,  &c.,  is  a  distinct  offence- 
Giving  false  evidence  in  a  stage  of  a  judicial  proceeding  by 
stating  falsely  before  the  Court  of  Session  ia  also  a  distinct 
offence.     Would  it  be  a  compliance  with  the   sections  I  have 
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f|aatedtopati  tliese  distinct  offences  into  one  clarge,  ^ndto 
ftUege  that  A  had  either  given  false  evidence  at  a  certain  time 
and  place  againfit  X  by  saying  so  and  so,  or  given  false  evidence 
«t  a  certain  other  time  and  place  again&t  the  Queen,  by  saying 
something  else  ?  I  think  it  would  not. 

But  we  are  told  that  a  charge,  if  not  in  accordance  witli 
tliese  sections,  is  expressly  authorized  by  the  8rd  Schedule, 
wTiich  no  doubt  may  be  read  as  part  of  s.  442,  havitig  been 
removed  to  the  end  of  the  Act  inerely  for  t1ie  Sake  of  con* 
Venience  to  avoid  interruption  of  the  sense.  The  section  says  :— 
•''The  oTiarge  may  he  in  the  form  given  in  the  3rd  Schedule 
io  this  Act,  or  to  the  like  efiect ;"  and  where  a  form  so  given 
^eems  to  l>e  directly  at  variance  with  precise  rules  contained  in 
the  Code  itself,  I  prefer  to  stand  by  the  rules. 

But  the  composition  of  the  Schedule/and  in  paitioular.the 
place  allotted  to  this  very  form  of  charge  with  tbe  wording  of 
it,  appear  to  me  to  indicate  that  it  has  suffered  from  one  t>f  the 
inadvertencies  almost  unavoidable  in  the  preparation  of  so  long 
and  intricate  an  Act.  The  3rd  Schedule  is  divided  into  two  parfcs: 
1^  Charges  with  one  head ;  II,  Charges  with  two    or  tnore  heads. 

On  the  first  I  need  not  observe.  The  second  is  framed  to 
answer  the  purposes  of  s.  455  in  the  same  way  that  s.  243  of 
the  repealed  Code  was  subservient  to  242> 

But  while  those  two  sections  nsed  in  common  the  expression 
'Tieads  of  charge/*  it  is  disused  in  s.  455  f'in  the  alternative/' 
being  employed  instead)  and  appears  only  in  the  Schedule, where 
on  the  other  hand,  the  term  "alternative"  does  not  appear  except 
to  denote  the  peculiar  form  under  s.  193,  Indian  Penal  Code, 
which,  however,  is  a  matter  quite  different  from  what  is  spoken 
of  as  alternative  in  s.  455.  And  curiously  enough  the  Schedule 
gives  no  form  of  charge  npon  the  most  obvious  and  usual  alter- 
native case,  tnz.,  that  of  doubt  between  the  offence  of  theft 
and  that  of  criminal  breach  of  trust.  On  the  other  hand,  a 
variety  of  Charges  with  more  than  one  head  are  supplied,  which 
have  been  rendered  useless  by  s.  456  or  s.  457.  For  instance, 
why  need  a  Magistrate  now  draw  up  several  heads  of  charge 
against  an  accused  for  murder,  culpable  homicide,  grievous  hurt, 
Md  so  f  orthi  when,  upon   a  charge  of   murder  or  of  culpable 
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1874       homicicle,   a   tonvictiou  for   any  offenoo   q£   tbo  aime  x^at^r«> 

Qvm      ^^*  inferior  in  degree,  may  follow  f 

«•  The  form   called    ''alternative    charges  on    n,    193,"    comes 

fieoiuT^M    also   into  this  division,    though  it  is    not  a  charge   with  several. 

^HAw.       heads  at   all,  but    something  entirely  distinct,   and,  as  I  think> 

not  warranted  by  any  section  of  the  Code  at  all% 

I  pause  here  to  remark  that  the  old  Code  provided  fornuB 
of  conviction,  the  present  Code  does  not«  And  while  the  old 
OodOy  setting  ont  forms  of  charge  with  several  heads  for 
donbtfnl  cases,  provided  alternative  forms  of  conviction,^  tbe 
new  Code  gives  in  the  Schedule  several  many-heacTed  charges, 
and  one  alternative  charge. 

Having  said  this  I  return  to  the  wording  of  this  charge*  It 
does  not  rnn, — that  yon,  on  or  about  the 

intentionally  gave  false  evidence  by  stating  , 

and  thereby  committed  i 

or  that  yea,  on  or  about  , 

intentionally  gave  , 

and  thereby  committed  , 

but— ''that  yon,  on  or  about  the  ^stated  in  evidence 

,and  on  or  about  ,stated  ^ 

one    of  which    statements  you   either  knew  or    believed   to  be 
false,  &c.,  and  thereby  committed  an  offence." 

That  is  to  say,  the  offence  is  made  to  consist  of  having 
made  first  the  one  statement,  afterwards  the  other,  one  of  them 
being  false,  though  the  Magistrate  has  not  been  able  to  deter^ 
mine,  perhaps  not  taken  the  trouble  to  inquire,  which. 

Now,  besides  that  the  offence  here  stated  is  not  that  defined  by 
the  Penal  Code,  and  required  to  be  set  out  by  the  Criminal 
Procedure  Code,  namely,  the  intentional  making  of  a  particular 
false  statement,  but  simply  the  making  of  two  statements  at 
different  times,  one  or  other  of  them  being  known  to  be  falsej 
it  will  be  observed  that,  so  far  as  this  form  of  charge  goes,  the 
two  statements  need  not  be  contradictory  one  of  the  jother.  Also 
that  in  fact  the  two  statements,  though  contradictory,  may  both 
be  false,  and  not  one  only.  As  for  instance,  if  the  witness 
fiwOre  on  the  preliminary  enquiry  that  he  had  seen  the  acc^SQ^ 
vfithout   provocation   strike  the  deceased  a  blow  with  a  plub^ 
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such  statement  being  prompted  by  enmifcy,    and   afterwards    on  ^^'^^ 

the  trial  swore  that  he   had    not    seen  the  accused  strike  the  Quebn 

deceased  at  all,  this  latter  statement  being   brought  about  by  mahomkd 

the  receipt  of  a  large  bribe,  the  fact  being  that  the  witness  had  Hoomatoon 

Been  the  accused,  when  irritated  by  the  foulest  insult,  strike  the  ^^^' 
deceased  a  blow  with  his  fist,  which  blow,  contrary  to  probebility, 
proddcc^d  death. 

It  appears  to  me,  therefore,    that    the    form  in  question  is 
neither  consistent  with  the  positive   provisions  of  the  Code  as 

to  cha^rges,  nor  sufficient  for  the    purposes    which  it  seems  to 

contemplate. 

One  may  indeed  suspect  that  it  was   framed  to  meet,  not  the 

definition  of  any  offence  as  contained  in  the  Penal  Code,  but 
either  the    ruling    of  the  Fall  Bench  in  T^s  Queen  y.  MusaL 

Zamiran  (1),  or  the  exposition  of  the  law  of  perjury  promulgated 
by  the  Nizamat  Adawlut  in  their  Circular  Order  No.  126  of 
volume  III,  and  No.  10  of  volume  lY  (2).  In  the  first  mentioned 
Circular  Order  that  Court  directed  (overruling  a  previous 
reported  decision  of  two  Judges,  of  whom  one  was  the  illustrious 
Colebrooke)  that,  where  a  prisoner  was  arraigned  for  perjury  fo^ 
on  two  contradictory  statements,  it  would  not  be  necessary  to 
prove  the  falsity  of  either^  In  the  second  Circular  Order.they 
prescribed  a  form  of  charge,  which  at  all  events  had  the  meri|j 
of  being  exact  and  complete  according  to  the  views  which  the 
Court  at  that  time  entertained' 

It  may  be  observed  that  the  establishment  of  perjury  by  con. 
tradictory  statements  is  taken  from  the  Mahomedan  law.  as 
expounded  by  the  law  officers  of  the  Sudder  Court  in  an 
elaborate  opinion  printed  in  No.  656  of  the  Constructions  (the 
passage  will  be  found  at  page  21  of  the  2nd  volume,  4th  edition). 
The  Sudder  Judges,  however,  in  adopting  it  annexed  to  it  an 
important  qualification,  viz.^  that  the  contradiction  should  be  on 
a  point  material  to  the  issue  of  the  case.  This  restriction,  in 
accordance  vrith  the  present  law  as  to  giving  false  evidence, 
would  be  and  is  held  unnecessary,  so  that  the  charge  before  us 


(1)  B.  U  K.;  Sup.  Vol.,  521. 

(2)  See  Owrau's  N.  A-  Circular  Orders,  340  &  422. 
^  47 
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1874  js  goiog  beyond  Sadder  practice^  and  is  in  fact  pure  Mahomedaa 

^   QuBBN  1*^  of  *^®  Muftis, 

Mahom  ^®  ^®  °^*'  ^0°^®'^'^^  *^^  present  with  the  enquiry  whether 

BooMATooN  the  law  should  bo  bo,  but  have  only  to  consider  whether  it  is  so 

I  have  hitherto  discussed  the  matter  with  reference  to  the 
charge^  and  I  now  turn  to  the  conviction^  upon  which  I  found 
arguments^  which  appear  to  me  conclusive  of  the  matter. 

In  the  first  place  it  may  be  well  to  state  what,  in  my  view, 
according  to  the  Code  of  Criminal  Procedure,  is  the  bearing 
which  the  charge  has  upon  the  conviction.  The  charge  I  take 
to  be,  first,  a  notice  to  the  prisoner  of  the  matter  whereof  he  is 
accused,  and  it  must  convey  to  him  with  sufficient  clearness  and 
certainty  that  which  the  prosecution  intends  to  prove  against 
him,  and  of  which  be'  will  have  to  clear  himself ;  second,  it  ia 
an  information  to  the  Court,  which  is  to  try  the  accused  of  the 
matters  to  which  evidence  is  to  be  directed.  And  by  the  form 
and  illustration  provided,  the  Legislature  no  doubt  indicate^ 
what  in  certain  instances  it  deems  to  be  a  sufficient  compliance 
with  the  rules  which  it  has  laid  down. 

Thus  it  may  be  that  the  f ramers  of  the  law  intended  to  furnish 
in  reference  to  s.  193  of  the  Penal  Code,  a  convenient  and 
enitabls  form  in  which  an  accusation  founded  on  contradictory, 
and  probably  false,  statements  might  be  exhibited,  though  it 
seems  to  me  that  the  intention  has  not  been'successfuUy  carried 
out.  But  precise  and  positive  rules  apply  to  the  conviction 
and  a  judgment  of  conviction  which  is  not  in  conformity  with 
those  rules  is  bad  in  law. 

S.  461  declares  that  *'  the  judgment,  is  the  accussed  person 
be  convicted,  shall  distinctly  specify  the  ofEence  of  which,  and 

the  section  of  the  Indian  Penal  Code  under  which  he  is  con- 
victed ;  or  if  it  be  doubtful  under  which  of  two  sections,  or 
under  which  of  two  parts  of  the  same  section,  such  offence  falls, 
the  Court  shall  distinctly  express  the  same  and  pa^s  judgment 
in  the  alternativcw^^  The  accused  cannot  be  convicted  of  matter 
not  contained  in  the  charge  except  as  provided  in  89.  456  and 
457,. but  however  loosely  the  charge  may  have  been  framed,  the 
conviction  must  be  pi'ecise  except  in  the  particular  cases,  now 
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very  accurately  defiQed,   where  the   law  allows    an    alternative  ^ 
judgment.  •  Qu«n 

If  the  trial  in  a  Conrt  of  Feasion  is  held  with  the  aid  of  mabomed 
assessors,  the  Judge  with  whom  the  decision  rests  must  record  ^^ggj^^^" 
''the  pointer  points  for  determination^  the  finding  thereupon, 
and  the  reasons  for  the  finding''  (s.  464).  If  the  trial  is  by 
jury,  a  partition  of  functions  takes  place,  and  it  is  the  duty  not 
of  the  Court,  but  of  the  jury  ''  to  decide  which  view  of  the 
facts  is  true'*  (s.  257),  and  it  must  appear  in  the  Judge's  record 
of  the  heads  of  bis  charcce  to  them  that  the  proper  point  or 
points  for  determination  have  been  laid  before  the  jury.  And 
therefore  I  think  it  clear  that,  when  th^  prisoner  is  charged 
with  having  given  false  evidence  in  making  this  statement  or 
that,  the  finding  must  be  express  :-^ 

1st. — Because  an  alternative  finding  will  not  satisfy  the 
requirements  of  s.  461. 

2nd, — Because  there  is  no  other  warrant  for  any  kind  of 
alternative  finding. 

Srd. — Because  a*  bare  finding  that  he  has  given  false  evidence 
will  not  suffice;  for  the  definition  of  false  evidence  in  s."  191, 
Indian  Penal  Code,  demands  the  making  of  some  statement 
which  is  false,  and  by  s.  441^  Code  of  Criminal  Procedure, 
Illustration  (c),  the  particular  statement  must  be  set  out  whereas 
the  jury  here  has  not  found  that  either  statement  is  false. 

ith.-^lt  it  is  be  a  question  raised  in  the  charge  which  of  the 
two  contradictory  statements  is  false  (if  only  one  be  charged  as 
false),  then  it  wonld  seem  that  the  jury,  as  having  the  doty  of 
deciding  which  view  of  the  facts  is  true,  must  find  that  this 
or  that  statement  is  proved  to  be  false,  or  that  both  are  found, 
or  that  neither  is  found  to  be  false. 

And  it  seems  to  me  highly  inexpedient  that  an  ambiguous 
verdict  of  the  kind  contended  for  should  be  permissible,  for  it 
is  obvious  that  the  degree  of  criminality  ^involved  in  such  a 
charge  may  vary  almost  infinitely  ;  for  as  already  observed  the 
more  venial  or  the  more  wicked  of  the  two  statements,  or  both, 
might  have  been  false ;  and  one  of  the  ipany  consequences  would 
be  that,  from  the  uncertainty  of  the  facta  found,  the  Appellate 
Court  would  be  qnite   unable    often  to  exercise*  any  control^  or 
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^^^^ ev6B  express  an  opinion  as  to  the  measure  of  punishment  which 

Queen  was  proper  in  the  case.  Other  embarra^ements  and  other 
Mahomicd  unsatisfactory  resnlts  might  ensue.  If,  for  instance,  one  of  the 
H<wMAYooN  false  statements  charged  had  been  in  support  of  a  charge  of 
murder^  the  accused,  if  he  were  convicted,  might,  in  a  certain 
case,  be  punished  with  death  under  s.  194.  Could  the  Court 
which  tried  him  tack  on  to  an  alternative  as  to  fact^  a  second 
alternative  as  to  ofEence^  and  gay  that  he  had  either  given  false 
evidenCj  for  which  he  might  be  hanged  under  that  section^  or 
U^iven  some  other  false  evidence  by  which  he  could  be  imprisoned 
only  under  s.  193  ;  and  although,  if  this  could  be  done,  the 
Court  would  be  bound  under  s.  72,  Indian  Penal  Code,  to 
award  the  lighter  punishment,  would  it  be  desirable^  would 
justice  be  satisfied  if  so  momentous  an  issue  were  left  undetei?- 
znined  aa  to  whether  the  prisoner  had  or  had  not  given  false 
evidence  with  intention,  and  had  thereby  caused  an  innocent 
person  to  be  convicted  aad  executed  in  consequence  of  his  false 
evidence  ? 

Nor  does  the  question  apply  only  to  the  ease  of  false  evidence. 
At  least  one  other  instaace  ocours  to  me^  in  which,  if  the  argu- 
ments for  the  Crown  be  well-founded,  analogy  would  authorize 
an  alternative  finding.     I  mean  the  offence  of  bigamy. 

There  is  a  case  in  Hale  called  The  Ladif   Madisov^'^s  case  (1). 

,A  ^karried  B,  and  afterwards   during    B'a  life  mai^ried  C    B 

then  dying,  but  in  the   lifetime  of  C    she   married  2X    Thi^ 

marriage  of  ^,  with  D  was  not  bigamy>    because,  B  living,  the 

marriage  to  0  was  void.    Now  let  us  suppose  that  in  this  ease* 

the  evidence  left  it  in  doubt  whether  JB  had   been  living  at  the 

time  of  ^'s  marriage  with   0.     Could   A  have  been  charged 

alternatively  with  having  committed  bigamy   either  with   C  or 

with  D. — ^for,  if  B  was  then  livings  the  marriage   with  C  would 

«     be  bigamy,  but  if   he   was  dead,  then    the  marriage  with  C 

would  be  good,  and  the   marriage  with  D  bigamy, — ^and  could 

ehe  be  oonvicted  on  such  alternative  charge  ? 

I  conclude,  therefore,  that  the  conviction  in  this  case  is  not 
sustainable,  and  I  would  order  the  appellant  to  be  discharged. 
The  contrary,  no  doubt^  was  hold  seven  years  ago  by  a  Full 

(1)  I  Hale>  PI.  Cr.,., 693  (p. 6^2, ©d, ot  1800) 


VOL.  XIII.]  HIGH  CO  JiiT.  353. 

• 

Bench  of  this  Court.  The  precedent  has  been  followed,  though  187^ 
it  has  always  appeared  to  me  nnwillinly  by  the  Division  onzm 
Benches,  and  there  is  this  farther  reason  for  adherinc:  to  it  now  ^* 

that  the  ruling  has  been  adopted  by  the  High  Court,  of  Madras*  Hoomatook 
Bat  this  does  not  bind  my  conscience.  The  Courts  are  bound  ^°^^' 
to  solve  to  the  best  of  their  ablility  questions  of  law  which  aris^ 
in  the  course  of  their  business  ;  and  if  these  questions  relate  to 
civil  rights  or  obligations,  and  the  rule  becomes  settled,  persons 
begin  to  shape  their  conduct  thereby,  and  numerous  titles  are 
founded  thereupon,  and  the  mischiel  of  unsettling-  titles  far 
outweighs  the  bepefitof  securing  scientific  accuracy  of  decision. 
If  scores  of  men  however  hava  been  improperly  convicted  and 
punished  on  erroneous  views  of  the  law,  that  is  not  in  my 
opinion  a  good,  reason  for  proceeding  to  convict  and  punish 
others  on  the  same  view.  The  Courts  are  not  empowered  to 
inflict  penalties  for  that  which  the  la.\^  has  not  constituted  an 
offence,  nor  are  Courts  which  are  subject  to  a  code  of  proce- 
dure in  cases  provided  for  by  that  code,  authorized  to  act 
otherwise  than  in  accordance  with  the  procedure  enjoined. 
The  Ligislature  might,  of  course,  if  it  thought  fit,  prescrib  a 
punishment  for  contradictory  statements,  material  or  otherwise 
made  before  a  Court  of  Justice,  as  an  impediment  in  the  way  of 
justice,  though,  whether  in  so  doing,  an  equally  serious  mischief 
might  not  be  done  by  as  it  were  constraining  men  through  fear 
of  certain  punishment  to  cleave  to  false  statements  once  made^ 
may  be  wor|h  considering.  And  if  the  occurence  of  this  case 
should  have  the  effect  of  bringing  about  an  authoritative  decla- 
ration by  the  Legislature  one  way  or  the  other,  I  shall  not  regret 
having  brought  the  matter  under  the  serious  attention  of  my 
colleagues. 

Couch,  C.J.  (Kemp,  J.,  concnrring).T— The  charge  in  this  • 
case  against  the  accused  was  first  *^  that  he  did,  on  or  about  the 
23rd  of  January  1873,  at  Alipore,  in  the  course  of  the  trial  of 
Tulsi  Das  Dutt  and  Mohomed  Latif  on  a  charge  of  cheating^ 
state  in  evidence  before  Abdul  Latif  the  Deputy  Magistrate 
of  Alipore,  that  the  greater  part  of  the  furnitures  was  sent  by 
jne  to  that  house    (viz.^  tbo  house  at  Chitpore}^  and  a  small 
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1874        portion  by    Belilios  and  Zaharnddin  ;  and    that   he    did,  on  or 
""q^^J       ^^^^^  *^®  ^^^^  ^^    February  1873,   at  Alipore,  in  the  coarse   of 
^'  the    trial    of    J.    R.  Belilios,    Tulsi  Das    Datt,    and  Mahomed 

HooMAYooN  Latif  ia  the  same  case  of  cheating,  state  in  evidence  before 
S°^^-  Moulvie  Abdul  Latif,  Deputy  Magistrate  of  Alipore,  that 
Belilios  never  sent  any  furniture  of  his  own  or  of  any  one 
else  to  that  house  {viz.,  the  house  at  Ghitpore),  nor  was  any  of 
the  furnitures  in  that  house  belonging  to  Belilios,"  one  of  which 
statements  he  either  knew  or  believed  to  be  false,  or  did  not 
believe  to  be  truCy  and  that  he  had  thereby  committed  an 
offence  punishable  under  s.  193  of  the  Indian  Penal  Code. 
The  second  charge  ia  similarly  framed,  and  states  that  the 
accused  gave  evidence  on  the  23rd  of  January  1873  and  the 
13th  oE  February  1873  at  Alipore,  and  that  he  either  knew  or 
believed  one  of  the  statements  to  be  false,  or  did  not  believe  it 
to  be  true* 

It  is  material  to  notice  that  the  charge  does  not  allege  that 
the  statement  made  on  the  23rd  of  January  1873  was  known  or 
believed  to  be  false,  or  not  believed  to  be  true.  Nor  does  it 
allege  that  the  statement  made  on  the  13th  of  February  1873 
was  known  or  believed  to    be  false,    or  not  believed  to    be  true. 

It  merely  alleges  that  one  of  the  two  statements  set  out  in  it 
was  known  or  believed  to  be  false  by  the  accused^  or  not  believed 
by  him  to  be  true. 

Upon  this  charge  be  was  tried,  and  in  the  summing-up  of  the 
Juclge,  the  jury  were  told,  and  very  properly  :— ^'Before  you 
can  find  him  guilty,  you  must  be  satisfied  that  he  made  one  or 
other  of  the  statements  contained  in  the  charge  knowing  that 
such  statements  was  false,  and  deliberately  intending  to  make  a 
fajse  statement/'  The  majority  of  the  jury  found  that  the 
accused  was  guilty  of  the  offence  specified  in  the  first  and 
second  heads  of  charge,  the  offence  specified  being  an  offence 
punishable  under  s.  193  of  the  Penal  Code.  After  such  a 
summiDg-up,  calling  the  attention  of  the  jury  so  plainly  to  the 
necessity  of  their  being  satisfied  that  one  or  other  of  the  state- 
ments was  known  to  be  false,  and  that  the  accused  deliberately 
intended  to  make  a  false  statement,  I  think  there  can  be  no 
doubt  that  the  offence  of  giving  false    evidence  within  the  mean-* 
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ing  ol  8.    191   of   the    Penal    Code  was  committed  on  one  or       1874 
other  of  the  occasions  specified  in  the  charge.    Then  it  appears      Qmn 
to  me  that  the  only  question  is,  was  it  necessary,  in  order  to    ji^^^^^g,, 
Blake  the  conviction  legal,  that  the  jary  should   find  on  which  Hoohatoom 
of  the  two  occasions  the  offence  wiEbs  committed  ?    Does  the  law 
in  ti&is  country  render  that  essential  to  a  conviction  for  giving 
false  evidence  ? 

_  _  • 

The  439th  section  of  the  Code  of  Criminal  Procedure  now  in 
force  requires  that  ^*  the  charge  shall  state  the  offence  with  which 
the  accused  person  is  charged/'  and  the  440th  that  *'  the  charge 
shall  contain  such  particulars  as  to  the  time  and  place  of 
the  alleged  offence  and  the  person  against  whom  it  was  committed 
as  are  reasonably  siffficient  to  give  notice  to  the  accused  person  of 
the  matter  with  which  he  is  charged .''  The  charge  in  this  case 
does  that.  It  states  what  the  offence  is,  namely,  that  the 
accused  committed  an  offence  punishable  under  s.  193  of  the 
Penal  Code,  and  it  contains  such  particulars  as  to  the  time  and 
place  as  give  sufficient  notice  to  the  accused  of  what  lie  is 
charged  with.  He  is  told  that,  by  making  the  two  statements 
on«  of  which  it  is  alleged  he  knew  or  believed  to  be  false,  or  did 
not  believe  to  be  true,  he  committed  an  offence  punishable  under 
8.  193. 

S.  442  says  that  the  charge  may  be  in  the  form  given  in 
the  8rd  Schedule  to  the  Act.  In  that  Schedule  there  is  such  a 
form  of  charge  as  was  made  against  the  accused  in  this  case, 
and  it  appears  to  me  that,  unless  a  conviction  upon  a  charge  so 
framed  is  allowed  by  law  to  be  valid,  the  putting  this  form  of 
charge  in  the  Schedule  was  not  only  useless,  but  is  afso  inconsist- 
ent with  saying  that  the  jury  is  required  by  the  law  to  find  and  to 
state  upon  which  of  the  two  occasions  mentioned  in  the  charge 
the  false  evidence  was  given.  If  the  jury  is  required  to  state 
that,  then  two  charges  in  the  form  No.  10  in  the  Schedule  would 
be  proper.  One  would  state  that  evidence  was  given  on  the 
2Srd  of  Jftnuary  1873,  which  the  accused  either  knew  or 
believed  to  be  false,  and  the  other  would  state  that  evidence  was 
given  on  the  13th  of  February  1873,  which  the  accused  either 
knew  or  believed  to  be  false.     If  it  is  required  by  the  law  that 

the  jury  or  the  Court,  where  the  trial  is  with  assessors,  should 
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1^4       find  distinotly  on  which  of  the  oocasioas  the  false  atatemeat  waa 
qqbbn      made,  the  alternative  oharge  g'ueA  in  the  Schedale  ia  perfectly 

BooiuTooK  Ag^in,  if  it  ia  necessary  for  the  jary  in  order  that  the  convio- 
tion  shall  be  valid  to  say  which  of  the  two  state  ments  is  the 
false  one,  it  is  reqairing  the  jary  to  find  what  ia  not  alleged  in 
the  charge.  All  that  the  charge  alleges  is  that  one  of  the  state* 
ments  was  known  or  believed  to  be  false,  or  not  believed  to  be 
true,  and  that  thereby  the  offence  was  committed.  Such  a 
charge  being  authorized  by  the  law,  it  appears  to  me  that  all 
l^hich  the  Oourt  has  to  find  to  sustain  a  conviction  for  egiving 
lalse  evidence  is  that  the   allegations  in  it  are  proved. 

In  considering  what  the  intention  of  theijegialatare  waa  in 
making  these  provisions  in  the  new  Code  of  Criminal  Procedure, 
and  giving  in  the  Schedule  this  form  of  charge,  I  think  it  ia 
important  to  see  what,  at  the  time  this  Act  was  passed,  was  the 
acknowledged  stace  of  the  law.  It  had  been  decided  by  a  Full 
Bench  of  this  Court  that  a  conviction  upon  a  cUarge  of  this 
description  was  legal.  That  view  of  the  law  had  been  acted 
upon,  undoubtedly^^  for  some  years  in  this  presidency.  In 
Madras,  as  apperars  from  the  case  of  The  Qvsen  v.  Falany 
Chetty  (1),  the  same  view  of  the  law  was  adopted,  and  it  cannot 
be  doubted  that  this  decision  was  acted  upon  in  that  presidency. 
We  have  no  reported  case  in  the  Bombay  High  Court,  and  I  do 
not  desire  to  speak  merely  from  memory  as  to  what  waa  the 
practice  in  that  presidency.  But  in  Madras  and  in  Calcutta 
and  my  belief  is  in  Bombay  also,  the  law  was  considered  at  the 
time  this  Ajot  waa  passed  to  be  that  a  conviction  of  a  person  who 
was  found  to  have  intentionally  made  contradictory  statements 
on  oath  or  solemn  affirmation  waa  legal.  I  cannot  think  that 
the  Legislature  intended,  by  the  way  in  which  the  new  Code 
has  been  drawn,  by  the  omission  of  certain  sections  which  are  in 
the  old  Code  and  the  substitution  of  others,  which  probably  were 
supposed  to  be  an  improvement  in  the  wording  or  arrangement 
of  it,  to  alter  the  law  as  to  the  offence  of  giving  false  evidence. 
That  this  charge,  although  called  an  alternative  charge,  and 
being  so  far  alternative  that  two  statements   are  set  out  in  it 

(1)  4  Mad.  H.  C.  Rep.,  51. 
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n^eii  one  offence  only  is   «Ujagecl>   namely^   that  the  acdoaed       ^^* 
therebj)  that  is  by  uakiag  atatemeota  one  of  whioh  he  knew  or      Qwkk 
beliaired  (o  be  lalse>  oomiaifcfted  she  ofienoe*  shoald  be  oonaideved    UAMmt 
ma  a  oUaqfa  of  huh  one  effance^  and  was  to  be  dealt  wtth  by  the  Hooa iToutf 
jnty  AS  BBohJ  think  ia  ^bosrn  by  Si  4S2,  whioh  says  that  there      ^^^' 
irittaU  be  H  a^an^te  ohtftge  for  ayoi^  offenoe. 

It  itaa  argoed  .1j|at  it  wonld  prejudice  the  aoeased  in  respect 
of  hia  aobsequently  pleading  ati  aoqaittal  O!^  a  conviction  if  a 
conviction  were  allowed  npon  a  charge  framed  as  this  is>  and 
th^t  he  might  be  tried  again  for  making  one  or  other  of  the 
fitMeiaents  which  are  the  subject  of  the  present  charge.  S.  460 
provides  for  a  person  who  has  once  been  tried  for  an  offence^  and 
convicted  or  acquitted  of  such  offehce>  not  being  liable  to  be 
-tried  again  on  the  same  fadts  for  the  same  offence^  nor  for  any 
other  oSeacefor  Irhioh  a  different  charge  from  the  one  maje 
fbgainst  htn^  might  hsve  been  made  nnder  s.  455^  or  for  which 
he  might  have  been  ponvicted  nnder  s^  456.  If  the  question 
ahonld  ever  come  before  me^  what  is  the  effect  of  a  conviction 
or  an  acquittal  upon  snch  a  change  as  tliis>  I  should  hold  that 
the  accused  could  nOt  be  tri^d  again  for  giving  the  evidence 
on  either  occasion  which  is  set  out  in  the  charge^  for  then  he 
would  be  tried  again  on  at  least  a  part  of  the  same  facts  as  he 
had  been  tried  npon  before. 

I  concur  with  my  learned  colleagues  in  thinking  that  the 
aeoond  part  of  s.  461  does  not  apply  to  this  case.  This  is  a 
oliarge  of  but  one  offence^  and  the  conviction  is  a  conviction  of 
that  offencoj  and  need  not  specify  more  than  the  offence  of 
which  the  person  accused   is  convicted.    Here  the   jury  found 

upon  the  facts  proved  before  them  that  the  accused  committed 
an  offence  punishable  under  s.  193.  It  appears  to  me  that  this 
finding  is  a  good  finding ;  nor  do  I  see  that  s*  257  as  to  the 
duties  of  the'jury  interferes  with  it^  or  prevents  the  finding  being 
as  it  is.  S«  257  says  ''that  it  is  the  duty  of  the  jury  to  decide 
which  view  of  the  facts  is  true,  and  then  to    return  the  verdict 

which  nnder  snch  view  ought^  according  to  the  direction  of  the 
Judge^  to  be  returned/'  I  understand  this  to  mean  that  it  is  the 
duty  of  the  jury  to  find  whether  the  view  of  the  facts  that  the 
aoonsed  made  the  two  statements,  that   they  were  such  that  they 
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'W4       cotfld  not  'both  be  true,  and  that  he  knew  or  believed  one  of  them 

QoiEBN      to  be  false^  is  true.     I  do  not  nnderataud  ifc  a8  meaning  that  the 

^-  jnry  have  to   select  from  a  part  of    the  charge  some  of  the  facta 

^ooMATooN  ^^^  say  whether  they  are  true.     What  is  meant  is  the  whole  view 

Sbaw.      of  the  faota  alleged   against  the  accosed^  the  view  takea  by  the 

prosecution    which  leads   to  the  coaolosion  of   his  .  guHt^  or  the 

view  which  is  set  up  on  his   behalf^  and  wh^h  would  make  him 

innocents    I   do  not  feel  at  all  pressed  by  the   provisions   of 

0.  257* 

It  appears  to  me   that  this  was  a  charge    authorized  by  the 

law^  and  that  the  allegations  in  it  which  are43nfficient  to  support 
a  conviction  have  been  found  by  the  jury  to  be  proved.  If  it  is  a 
good  charge,  nothing  more  is  necessary  to  be  found  by  the  jury  than 
that  the  allegations  contained  in  it  are  true«  I  cannot  say  that 
it  is  an  illegal  charge  finding  it«  as  I  do,  deliberately  allowed  by 
the  Legislature,  and  inserted  in  the  Schedule  which  is  referred 
to  in  8.  442. 

I  think  therefore  that  the. conviction  is  a  good  one. 

I  have  to  mention  that  two  learned  Judged,  not  now  present. 
Glover  and  Pontife2;i  JJ«,  are  also  of  opinion  that  the  conviction 
is  good. 
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Brfar0  Sit  Richard  Coueh,Ri.,  Chief  JwHce,  and  Mr.  JugHee  PonHfias        if^^i8 


MONMOHINEITDEBIfPLAiNOTE)  v:  THE  SEORETARY  OF  STATE'  " 

fDSFENDANT). 

QovemmevU  Promissory  Notig—Renewal^Losa  ofNegoHabHiiy  hy  note  Sdoom^ 

i»g  coveted  with  EndoT8«ineni9^"Mlonge''--'Hindu  Widow;  .   '8eealft> 

14  B,L.R.  189 
In  a  suit  by  a  Hindu  widow  as  the  holder  and  last  endorsee  of  a  Gorem* 

ment  promissory  note  of  the  5}  per  cent,  loan,  1859-60,  to  enforce  renewal  of 

the  note,  it  appeared  that,  in  the  advertisement  of  the  loan  in  the  Oaxeiie,  it 

Was  stated  that  'the  practice  and  roles  heretofore  in  use  in  regard  to  the 

•  renewal,  Ac,  of  promissory  noteewiU  be  adhered  to  in   respect  ol  the  pro« 

missory  notes  of  this  loan ;"  that  it  was  the  practice  of  the  Gk>Temment  to 

insist  on  the  production  of  the  promissory  note  when  the  interest  due  on  it 

was  applied  for,  and  to  endorse  the  payment  of  such  interest  on  the  back  oS 

the  note  ;  that  the  iiote  of  which  renewal  was  sought  had  in  consequence 

become  80  covered  with  endorsements  that  a  slip  of  paper  had<beenattaohed 

to  it  by  the  Qovernment  for  the  purpose  o£  allowing  further  endorsementa 

on  payment  of  interest  to  be  made  ;  and  that  in  consequence  of  having  this 

paper  attached,and  being  covered  with  endorsement8,the  note  was  practically 

unnegotiable.    The  defence  was  that  the  Government  had  a  discretion  as  to 

granting  or  refusing  renewal ,  and  had,  on  objection  madie  by  the  reversidnen 

exercised  that  discretion  in  refusing  to  renew  the  note.  The  lower  Court 

dismissed  the  suit  on  the  ground  that  the  plamtiff  had  failed  to  show  any 

leg^al  right  to  renewal  against  the  Government.    Held  on  appeal  that  the 

practice  of  insisting  on  endoirsement  of  payments  of  interest  on  the  note  aa  a 

preliminary  to  receipt  of  interest  thereon  having  rendered  it  practically 

unnegotiable,  the  Government  were  bormd  to  renew  the  note. 

Apfsal  from  the  judgment  of  Macpbersoii>  J».  dated  29th 
January  1874. 

The  suit  was  brought  by  the  plaintiff,  a  Hinda  widow,  as 
holder  and  laat  endorsee  of  a  GFovemment  promissory  note  for 
Ba.  18,400,  Ho.  018430  of  the  5^  per  cent,  loan  of  1859-60^  to 
obtain  a  decree  directing  the  defendant  as  representing  the 
Government  to  renew  the  note.  The  plaint  stated  that,  before  the 
naking  of  the  promissory  note,  the  defendant  advertized  and 
notified  in  the  Calcutta  OoMtte  of  ^>th  April  1859  ''that  a  loan 
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1874       was  roquirecl^  and  that  the  practioe  and  rales   heretofoire  in  use 
M  NiMoHiNEK  ^°  regard  to  the  renewal,  Bab-division,   and  ooasolidation  of  pro- 
Debi       xnissory  notes  of   the  Governmet  of  India^  will  be  adhered  to  in 
•^        respect  of  the  promissory  notes  granted  to  the  sabsort\yrs  to  the 
SsoRiBTABT  loan,^^  snch  praotice  being  to  renew>  consolidate  or  soh-divide  on 
application   of  the  proprietors  of  snoh  notes^  and    the  payment 
of    the  established   fees»  free  of  all  farther  ezpenoes,  nnless  the 
defendant  was  restrained  by  order  of  a  oompetent    Goart ;  that^ 
in  parsaance  of   the   advertisements    and   notification   by    th^ 
defendant  >  the  sum  of  Rs«  18^400  was  anbsoribed  by,  and  the  note 
granted  to,  the    Collector   of  the  24-Pergnnnas ;    that  it    waa 
and  had   been  the  practice  of    the  defendant  to  insist    on    th^ 
prodaotion  of  the  promissory  note  when  the  interest  aooroed  doe 
afL  it  waa  applied  f or^  and  to  endorse  the  paymeal  of  saoh  intereel 
on  the  back  of  the  note)   that  in  ocmdeqaenoe  of  snch  practice^  • 
the  note  had  become  so  covered  with  endorsements  and  receipts  ; 
that  (here  was  nd  space  left  on  the  note  for  the    endorsement  of 
iatwrest^  or  tor  tmasfers^  and  that  the  note  had  thereby  become 
lesa   in  value,  and   incapable  of    beingp   transferred  ;   that  the 
plaintiff  had  frequently  applied  to  the  defendant,  throngh  the 
Bank    of  Bengal,  his  authoriaed  agents  in    Calcutta,    to  renew 
the  note,  and    had  conformed  to  all  tl>e  mles  and  practice  there- 
*  tofore  observed  by  the  defendant  in  regard  to  such  netes^  and  had 

paid  the  established  fees,  bat  the  defendant  had  refused  to  renew 

thd  note,  attfaongh  no  order  of  any  oompetent  Coart  had  been 
obtained  preventing  his  renewing  the  same,  allegiag  as  an 
excase  for  his  refusal ;  that  the  plaintiff  was  a  childless  Hindu 
widow  and  only  entitled  to  a  life-anterest  in  the  note,  and  there^ 
fore  its  renewal  was  inadmissible,  but  that  she  was  entitled  to 
interest  aoeruing  due  upon  it.  The  plaintiff  submitted  that  the 
defendant  was  bound  to  renew  the  note  according  to  the  mle» 
and  pmotiee  observed  in  regard  to  t^e  promissory  notes  of  the 
Government  of  India  prior  to  tlie  year  1859,  upoA  application 
being  made  to  him  by  the  plaintiff,  and  on  payteaent  of  the 
established  and  onstomary  fees.  She  therefore  prayed  that  the 
defendant  be  directed  to  i^dew  the  note  according  to  hia<  under- 
taking ad:verti9ed  as  aforesaid  in  the  Qmehiei  and  that  in  defank 
Ibereof^  tha  defendant  bo  jteoreed  to  pay  tathe   plamteSllie 
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msiouttt  0t  thd  fiofe  with  interest  at  54  per  cent,    till  deeree>  and        ^^^ 
the  sum  of  Bs.  4^000  as  damages^  being  the  difierenoe    between  Hommobinib 
the  market-price  of  the  note  and  the  sum  of  Ks.  18^400.  ^*^^ 

The  defence  was  stated  as  follows  in  the  written  statement  of    g^^M^g^ 
the  defendant :—  «»  Sivatm. 

.  8.  *'  The  defendant  does  not  admit  any  promise,  practice  or  oostom 
whereby  the  plaintiff,  as  a  miltter  of  right,  is  entitled  to  renewal  of  the 
said  note.  For  conr^nience  and  as  a  matter  of  favor,  but  not  of  right* 
the  defendant,  throngb  the  Oomptroller-Gtoeral,  nsnally  allows  the 
renewal*  aob-diviaion  or  consolidation  of  Qoyemment  promissory  notes 
when  the  endorsement?  thereon  are  in  regular  order,  and  no  notice 
has  b^en  given  of  any  claim  by  another,  or  interest  on  such  Glovemment 
promissory  notes  has  been  received.  But  when  there  is  space  on 
the  back  of  snoh  Gbvemment  promissory  notes  for  f^ving  receipts 
for  interest  aocmed  thereon,  and  notice  has  been  received  from 
another  lihat  the  holder  has  not  power  to  alienate  snoh  Oovem* 
ment  promisBOiy  notes^  renewal  is  refosed;  assise  when  it  appears 
either  by  endorsement  oi^  snoh  Government  promissory  notes*  or 
otherwise,  that  the  holder  has  but  a  limited  interest  therein  renewal 
is  not  allowed  save  on  the  terms  of  a  sufficient  bond  of  indemnity  being 
given  for  the  protection  of  the  defendant,  o  ran  '^  allonge*^  is  attached  to 
anch  Government  promissory  notes  for  the  purposes  of  having  receipts 
fori  interest  written  thereon.-  The  defendant  being  anxions  that  dealings 
in  and  with  Government  promissory  notes  should  be  faoihtated,  and 
that  whilst  endorsements  appear  in  good  order,  and  there  is  no  notice 
of  claim  by  other,  and  there  are  no  circumstances  tending  to  create 
saspicious  of  the  holder's  title«'\  (sic.) 

The  defendant  further  stated  that  the  plaintiff's  title  to  the 
BiOte  had  been  impngBe4  by  or  on  behalf  of  other  persons  who 
cllaimed  to  be  entitled  thereto  in  reversion^  and  that  the  plaintiff 
had  been  inforoied  thereof)  that  these  persons  had  written  to 
the  Bank  of  Bengal^  informing  them  of  the  plaintiff's  limited 
interest  in  the  note^  and  requesting  them  therefore  not  to  renew 
it.  In  the  llth  para,  of  the  written  statement,  the  defendant 
stated :— * 

"  The  defendant  does  not  admit  that  the  plaintiff  is  or  eah  he  eatitM 

as  of  right  to  renewal  of  the  said    Government    promissory  note,  or  the 

ezifltenee  of  any  such  mles   and  practice,  as  are   alleged  in  t&e  plahit* 

ercby  tiie  phdntiff  mn  be  so      entitled.    Hcwev^i  tihe  def«adMGt 
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ISTi        Babmits  whether,   under  the  circQxnstanoes  of  this  case,  he^was   not 

MoNMoHiNKB  i'lstified  in  refasing  to  renew  the  said   Government   promissory  note, 

Debi        whether  or  not  the  plaintiff  establishes  any  roles  or  praotioe  of  renewal  / 

V 

Sbcustast  O^a  behalf  of  the  plaintiff^  the  Cahutta  Oazette  Extraordinary 
or  Statc.  o£  20th  April  1859  was  pat  in*  and  Mr.  Mackensie,  the  head  of 
the  office  in  the  Bank  of  Bengal  in  which  the  bnsineas  of 
renewing  notes  is  transacted,  was  called  and  gaye  eyidence  of 
what  had  for  some  years  been  the  practice  of  the  office.  His 
evidence  was  to  the  effect  that  notes  were  renewed  on  the  appli- 
cation of  the  holder,  when  the  endorsements  appeared  on  the 
face  of  the  note  to  be  correct,  and  there  was  nothing  to  show 
any  want  of  title  in  the  applicant  for  renewal,  but  he  said  that 
he  had  always  exercised  his  discretion  in  the  matter,  and  always 
refused  renewal  if  he  considered  that  the  responsibility  of  himself 
or  the  Goyemment  would  be  thereby  inereased.  A  book  of  rules 
compiled  by  this  witness  was  tendered  in  eyidenoe,  as  being, 
though  not  authoritatiye,  a  substantially  correct  statement  of 
what  the  practice  had  been  in  the  office.  This  was  objected  to 
at  the  hearing  on  behalf  of  the  defendant,  but  was  admitted. 

The  material  portions  of  these  rules,  relied  on  by  the  plaintiff, 
were  as  follows  :— 

B«7e9.^The  stoppage  of  notes  in  the  Goyemment  Loan  Depart- 
ment, is  effected  by  a  written  application  addresfldto  the  Accountant- 
General,  containing  a  oorrcet  description  of  the  loansi  numbers,  and 
amounts  of  the  notes  tob»  stopped. 

BttZe  lO^'On  presentation  at  the  department  of  any  of  the  notes 
BO  stopped,  notice  of  presentation  is  promptly  giyeu,  requiring  the 
production  of  an  order  of  a  competent  Oourt  within  10  days,  from  the 
date  of  notice*  for  the  further  detention  of  the  notes  by  the  department* 
failing  which  the  stoppage  is  remaved  against  the  notes  presented! 
which  are  then  dealt  with«  as  though  no  stoppage  had  been  entered 
against  them. 

Rule  32.— Notes  endorsed  to  **A  B  ,0,  and2>|  or  any  two  of  them"  may 
be  transferred  imder  the  signatures  of  any  two  of  the  endorsees.  Their 
renewal  however  will  not  be  permitted  in  the  terms  of  s\jch  endorsoi- 
ment,  but  simply  in  the  names  of  all  the  endorseest  omitting  the 
words  **or  any  two  of  them." 

Rtilsd  S8.— whena  note  is  endorsed  to  A  asattomey  of  J^  it  is 
teeated  as  the  sole  property  of  the  principal  B,  transferable  only  under 
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liis  Badonemen^  w  and«f  his  poirer  of  attoroey.    In  the  reneWftt  ol  a        Wti 

note  8o   endorsed,  the  notice  of  attorneyship  is    dropped,    the  name  of  ifoKiioHiNM 
the  principal  B  only  appearing  as  the  payee  of  the  renewed  note.  Dbbi 

Bule   di.'^-Bat  the  <6ndorsemenb   of  a  note  to  A   as     executor   of  B         ^ 

vests  the  title  to  it  absolntely  in  A  ;  so  that  in  renewing  the  note,   it  will   Skcbbtabt 
be  issued  in  favor  of  A  simply  without  reference  to  the  executorship.  e'  Stah 

EUh  Tl.^A  husband,  by  transferring  Qovemment  securities  into 
his  wife's  name,  gives  her  implied  authority  to  dispose  of  them  by  her 
cwn  oadoxBementi  bo  long  as  bo  revocation  of  such  authority  exists, 

Side  72.— -The  renewals  however  of  notes  so  endorsed  will  not  be 
permitted  in  the  wife's  name  alone,  but  in  the  joint  names  of  huband 
«iid  wif  0}  or  of  the  husband  only. 

Bute  91.-^It  is  contrary  to  •  the  established  practice  of  the  iMaa 
Department  to  issue  a  Government  promissory  note  carrying  oa  the  face 
of  It  a  notice  of  a  trusts 

Buds  92.— Ooasequeaidy,  on  the  presentation  of  a  note  bearing  a, 
specific  notice  of  trust  in  the  endorsement, '  thus,  to  /'  pay  to  A  and  B 
Irustees  of  the  marriage  settlement  of  G  D  and  E  F,"  the  holder  of 
the  note  ia  apprized  tf  the  difficulty  in  the  way  of  its  ultimate 
venewalj  and  is  oalled  on  to  effect,  if  possible,  the  cancellation  of  the 
endorsement  and  substitution  under  the  signature  of  the  endorser  of 
anothes^  favoring  the  endorsees  in  their  individuid  character  without 
any  allasion  to  the  trusts  Should  this  however  be  impracticable,  each 
subsequent  transferee  of  the  note  receives  a  similar  notice.  And  when 
renewal  at  last  becomes  xmavoidable,  it  is  only  permitted  under  a  full 
indemnity  to  be  enterejl  into  by  sureties,  as  well  as  \)j  the  principal 
applying  for  the  renewaL 

Bule  103.--  All  notes  presented  for  the  realisation  of  interest  due 
thoreon,  must  be  receipted  on  the  reverse,  thus,  "Calcutta, 

1861.    Beceived  the  half  year's  interest  dne>  Bs. 

by  draft  No.  (Sd.)A6." 

Cifiottlar,  Mh  of  3idy  1854.— As  the  multiplication  of  ettries 
thus  required  on  the  reverse  of  promissory  notes  trill,  if  carelessly  made, 
tend  to  necessitate  the  frequent  renewal  of  promissory  notes,  and  thereby 
to  impose  additional  renewal  fees  on  the  proprietors,  oare  should  be 
taken  to  see  that  every  entiy  is  made  to  taJce  up  as  small  a  space  as 
possible. 

The  aotification  of  September   1824  under  which  ihe   first  4 
*  per  cent,  loan  was  issued,  and  which  was  published  in  the  same 

book^  contained  tho  samo  worda  as  that  under  wHich  the  note  o£ 


g^  BBSaAL  LAW  BJP0BT3.  [VOL.  XUI 

1874       which  feiiewal  was    eought  in  the  preaent  soii  was  iaBwA,   wifch 

HiKMomiiM  respect  to  the  practice  aad  rales  ia  use  in  regard   to  the  tenewftl^ 

^■"       oonsoUdatiou,    and  snb-diTision  of  promissory  notes. 

THi  Bridenoe  was   a  Iso  given  of  the  decreased  negotiability  of  the 

^■^g"****    note  in   conseqaeaoe  of  its    being  covered  with   endorsements ; 

and  it  was  admitted  that  this  would  make  the  note  practically 

less  negotiable. 

No  evidence  was  given  on  behdlf  of  the  defendant. 

Mr.  Pifard  and  Mr.  Lowe  for  the  plaintifE. 

The    AdcoeatB"  Oenerdl  offg.   (Mr*  JPauJ)  and  the  Sanding 
Counsel  {Mr.  Kennedy)  tor  the  defendant. 

Cttf » mdv.  vnlL 

Maopssbsoit,  J.— -This   case   is    somewhat  peculiar  and   of 
Very  considerable  importance  as  bearing  on  the  question  of  the 
renewal,    and  thereby  in  some    degree    on  the  question    of  the 
ready  transfer,  of  Government  securities.    The  suit  is  bronght 
by  the  present  holder,  the  last  endoraee,  of  a  piece  of  Grovecnment 
paper  of  the  6|  per  cent,  loan.    The  ptaintiff  seeks  to  eompel 
the  Government  to   give  her  a  new  note  by   way  of  renewal  of 
the  note  which    she  holds,    which  has  become  so   covered  with 
endorsements  as  to  be  now  practically  unnegotiable.    The  plaint 
Btates  that)  in  advertising  and    inviting  subscriptions  to  the  5^ 
per  cent,  loan  of  1859,    the  Government    promised  that    "  the 
practice  and  rules  heretofore   in  use   in  regard  to  the  renewal, 
Bub^division,  and  consolidation  of  promissory  notes    of  the  Gov- 
ernment   of  India,    will  be   adhered  to    in  respect    of  the  pro- 
missory notes  granted  to  the  subscribers  to  the.5i  per  cent,  loan/' 
such  practice    being  to    renew,    coDsolidate    or. sub-divide  on 
application  of  the  proprietors  of  such  notes  and  the  paymeiit  of 
the   established   fees,  free  of   all  further  expenses,   unless  the 
defendant  was  restrained  by  an  order  erf  a  oompetetft  Oottrt. 

The  defence  raised  by  the  Government  is  shortly  stated  in 
the'  2ad  and  11th  paras,  of -their  writteOrStatement.  In  tlus  2nd 
para,  it  ia  stated  I'^reada) . 

Ihifl  last  seatenoe  is  iuoomplete  Md  in  ifcsfiU  ttAiakeUlgiUtt 
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Alter  Bdttiog  oat  %lie  <bofrdsponden6a   and  '6th6r  pttrticnlats       1374 
Telatinj;  to  the  refasn;!  toteneWtkisnote^tfae defendant  (11th  para.)  MoNMomNxt 
Bays :-»— (hwi&)-.  J>b" 

The  special  defence  taken  h  that,  'aHhongh  the  plaintiff  Tfi> 
is  the  (Shnple  endotsee  6f  the  paper,  it  was  in  trnth  endorsed  ^folw 
to  her  as  the  widow  and  '  representative  of  her  husband : 
*tfnd  it  Is  argaed  that  the  Oovetnment,  hti;ying  notice  of  the 
nature  of  the  plaivttifPs  iStle  to  the  note,  cannot  renew  it,  or  do 
•Bny  thing  ^Udh  Will  f aciKtate  befr  'dealing  with  it,  without  incvr- 
Ting  responaribilTty  to  the  reversioners.  But  the  Teal  issue  to  be 
decided  is  whethoit  the  Qovernmetit  is  under  any  legal  oUiga- 
tion  to  renew  its  notes.  The  KSrotrernmeirti  contends  that  it  has 
the  right  of  ezereisiug  its  discretion  in  each  case,  and  that  it 
■may  grant  or  refuse  renewal  according  to  its  discretion. 

The  plain t£E    vomes  into 'Court  stating  that,  "according  to  the 

rtxlen  and  practice  nubject  to  which  the  note  was  originafly 
panted,  the  holder  of  it  is  entitled  as  a  matter  of  right  to 
irenewal.  It  id  therefore  necedsaty  that  she  should  prove  the 
'existence  of  the  right  on  which  her  claim  is  based.  She  has 
proved  that,  as  a  matter  of  general  practice.  Government  does 
renew  notes  on  the  application  t>f  the  holder*  whe^e  the  ondors  <p 
ments  appear  to  be  (as  in  the  present  dase  they  appear  to  be) 
in  ordert  and  there  is  nothing  on  the  face  of  the  note  or  the 
endorsements  to  indicate  "any  defect  of  title  in  the  holder, 
^fae  has  proved  this  by  the  evidence  of  Mr.  Mackenzie,  who  is 
the  head  of  the  office,  in  which  renewals  are  granted.  Mr. 
Mackenzie  has  spoken  to  what  has  been  the  practice  of  the 
office  for  many  years,  and  in  addition  he  has  spoken  to  a  book  of 
rules  used  in  the  office^    which  book   was  compiled    by  himself 

and  gives  a  substantially  correct  statement  of  the  rules  and 
practice  of  the  office  subject  to  alterations  (not  affecting  the 
matter  now  before  me)  which  haVe  been  made  since  its  publica* 
tion  in  1861  •  The  result  of  the  evidence  is  that  it  is  clear 
to  me  that*  iu  ninety-nine  cases  out  of  a  hundred,  these  renewals 
are  granted  very  much  as  a  matter  of  cou  rse.  but  that  never- 
theless the  Government  officers  have  considered  themselves 
entitled  to  exercise  a  discretion  in  the  matter,  and  have  refused 

to  renew  when  they  thought  it  'necessary  for  their  own  pro  tec - 
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1874       tion  to  do  80.    Mr.  Mackensie  states  that  it  baa  all  dong  beM 

lIoNMoBiNra  his  habit  to  refuBO  renewal,  ia  CMes  ia  whieh  he  coiisidered  that 

i>»^       renewal  woald  impose  any  new   respeasibility  npea   InmaeU 

Thi        or  the  Groyernmenty  and  he  says  that  im  fact  he  has  reCused  to 

^'^St^k^   renew  in  other  cases,  besides  tfaifl  one,  in  which  no  order  of 

Court  had  been  obtained  prohibiting  renewaL 

The  plaintiff  proves  that,  in  the  aotificatioa  under  which  the 
61  per  cent,  loan  was  originalfyopeaedi  i%  was  stated ;— *^^  The 
.practice  and  rales  heretofore  ia  nse  in  nsgard  to  'the  rsoewa). 
^b-division,  and  consolidation  o£  preoaiesory  motes,  will  bo 
adhered  to  in  respect  of  the  promissory  notes  of  this  loan;" 
Bat  unfortanately  for  her  she  has  no  evidence  that,  aocerdixig 
to  the  rales  and  praotice  in  nse  prior  to  the  issniiji^  of  tiiia 
notification,  renewiekl  was  a  matter  of  abaolate  rif^lit*  She  had 
no  evidence  on  the  sabject  except  what  has  been  given  by  41  r. 
Mackenzie.  The  plaintiff  refers  to  the  9th  and  10th  -mles  laid 
down  by  Mr^  Mackenzie  in  his  book,  which  he  states  etill 
represent  the  practice  nsnally  followed  in  the  offioe.  .  The  9th 
rale  tells  ns  how  the  ^  stoppag^^'  of  notes  in  the  Government 
Loan  Department  ia  to  be  effected.  The  10th  rnle  (I)  k  z^^reculs). 
The  plaintiff  contends  that,  as  in  the  present  casa  on  these 
notes  being  stopped,  the  parties  at  whose  iflstanoe  they  were 
stopped  received  notice  from  the  defendant  requiring  '^(thetn 
obtain  an  order  of  Court,  and  as  no  snoh  order  was  prodooed^ 
the  defendant,  according  to  the  ordinary  practice  of  the  ofBce^ 
should  have  removed  the  stoppage  sind  dealt  with  the  note  as 
though  no  stoppage  had  been  entered.  But  Mr.  Mackenzie 
deposes  that,  although  rules  9  and  10  state  correctly^what  is  the 
general  practice,  that  practice  has  ftever  beeb  -strict^ 
followed ;  and  he  says  that  discretion  has  always  been  exercised 
in  the  matter. 

The  plaintiff  further  contends  that  Mr.  Ma^enzie's  book 
ahows  throughout  that  renewal  is  a  matter  of  cocArse.  And 
there  ia  no  doubt  that  this  is  so  to  a  certain  ezten^  and  that  the 
refusal  to  renew  is  an  exception  to  the  general  rnle.  I  nowhere 
find  any  positive  statement  of  the  circumstances  under  which 
renewal  is  to  be  granted,  nor  do  any  of  the  several  loan  notifitsa- 

(IJ  Anter  ""2. 
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iions  saj  what  tfliose  eircnmstances  are.    Subfltantially  the  same       ^^'^^     ., 
words  relating  to  renewal  wluoh  occur  in  the  notification  as  to  Monimohxnbs 
the  S|  per  cent,    loan  are  nsed  in  the  notification  (para.  12th)         J^ 
of  September  1824,  under  whieb  the  first  4  per  cent,  loan  waa       7hk 
issued.    Bat  i&  both  lustancea  alike,  there  is-an  entire  absence  o£  oi  Staxi. 
iofarmalion.  as  ta  what  the  previous  practice  was* 

The  plaiatiff^s  case  ia  in  some  degree  based  on  the  fact  that 
an  absolute  jaecessity  for  renewal  is  created  by  reason  of  Govem* 
ment  insisting  that  erery  payment  of  interest  shall  b» 
endorsed  on  the  note»  Renewal  of  a  note  ordinariljr  takes  placd 
when  the  note  has  come  te  be  so  covered  with  endoi^ements^ 
ehiefiy  those  acknowledging  the  paymeot  of  interest^  that  therd 
is  no  room  left  for  any  further  endorsement*.  Whenever  this 
state  of  things  haa  arieen,.  the  practice  has  been  for  the  old  notd 
to  be  delivered  up  to  the  Government,  whiob  has  thereupon 
issued  a  new  note  containing  on  the  face  of  it^  as  payee^^.  the- 
name  of  the  last  endofse^  the  ^holder  oi  tho  note.  The  new 
note  so  issued  bears  upon  it  a  reference  to  the  old  note  of  which  it 
is  a  renewal^  so  that  there ia  no  difficulty  in  referring  back  tQ  Hm^ 
old  note  if  occasion  should  ariae» 

It  does  certainly  seena  that  the  plaintifE  has  somereaseu'to 
Gomplain^if  the  Qovermnent,  after  insisting  on  such  payments  of 
interest  being  endorsed  on  the  paper^  and  thereby  renderiag  tho 
note  practically  unnegotiable»  ref usee  to  grant  a  renewal^  which  ia 
the  only  means  by  which,  the  nnne^tiability  can  be  removed. 
Those  who  have  subscribed  to  UieGovernmeot  loans^  or  who  held 
Ck>vernment  securities,  may  have  acquiesced  in.]the  pi*actioe  oi 
having  every  payment  of  interest  endorsed ;  but  they  have  done 
so  in  tbe^ belief  that  they  were  entitled  to  renewal  when  necessary. 
If  renewal  is  not  to  follow  as  a  matter  of  right  when  the  paper 

ia  covered  yrith  receipts  for  interest^  it  becomes  a  question  how 
far  Government  ought  to  insist  on  those  receipts  being  endorsed 
en  the  note.  It  may  be  doubted  whether  the  Govemme&t  has 
any  legal  ri^bt  to  refose  to  pay  interest  on  its  promissory  notes 
without  endorsement.  The  endorsing  these  receipts  does  no4 
seem  to  be  provided  for  in  the  notes  themselveS)  or  in  the  contmcfe 
originally  entered  into  with  subscribers  to  the  loans^  though  it  is 
j^ssible  thab  wibacribe^s  and  holders  of  notes  msy  by  acquieat 


^3^^       ceuc* bebottod  by  the-  practice..    Th»  same  may  be  said  of  the- 

MoNHOHucKB  practico  occaionally  adopted,,  by  whbh.  the  Qo^ernment  oflSoers^ 

^'"^       add  what  is    called  ao  "  allonge,.''  which.  iA,  eimply  a  aheet  o£ 

^"*        paper  pasted  on  to. the  -end  o£  the  oidginal  note>  so.  as  to  give* 

av  State.,    room,  for  more  endorsements.    lithe  Government  insistB  on- aii) 

endorsement  in  respect  of  each*  payment  of  interest,  it  wouldi 

appear  that  it  onght  to  provide  means  for    protecting  holdeis. 

against  the  injury  which  ia  course  ol  time  comes  to  be  tsanaedi 

to  them  by  those  endorsements. 

There  is  nothibg  on  the  face  olthe  note  which  is  the  subjects, 
of  this  suit  to-  render  the  note  unnegotiabre,.  except  its.  being- 
covered  with  endorsements,  ohieSy  of  payments  of  interest*. 
But  the  note  has  an  '^allonge''*  annexed,  and  ia  covered  witk 
endorsements,  and  consequently  is  practically  uot  negotiable,, 
as  is  admitted  by  Mt.  Mfetckenaie  himself.. 

Though,  however,  there  may  be  some  hardship  in  a.  case  in« 
whichrenewal'is  refused,  it  dbes  not  folIX>w  that  there  ia  a  legal 
right  of  renewal'  which  ean  be  enforced  by  the  order  of  this> 
Court.  And  though  Mr.  M'ackenflie's  book  shows  that  renewal; 
becomes  necessary  sometimes,  and  that  it  beoomea  neceasar;^ 
when  the  note  is  covered  with  endorsements,,  it  also  indicates 
thati  in  renewing^  the  officer  who  renews*  is  to  exercise  some 
discretion  ia  the  matter..  In  rule  92  (1)*  the  following  passage- 
occurs  as.  regards  renewing  when,  there  is  specific  notice  of  a 
trust  in  the  endorsements :— *^When  renewal  become&unavoidable, 
itis  only  permittedunder  a  full  indemnity.  *  *•  *  *'*  Again,, 
in  theCiscular  of  July  1854  (p.  17  of  tile•Ci^culars)^,itiasaid:— 
(reae29.)  (L) 

On  the  other  hand«  rules  32;  33;  and  34  (2)  all  show  that  some 
discretion  is,  to.  be   exercised    in    renewing.    Rule  32  saya  -— 
{r^adsjj     Under  this  rule  a  discretion  is  exercised  in  not  renewing 
the  note  simply  in  the  terme  of  the  last  endorsement..    So-  vale  33: 
Bays  i-^reads.y    And  under  rule  34  there  is  a  distinct  exercise  of' 
discretion.    Itis  as  iolk)wa:«-**^r6acb.)     Again  rule  71' (10  i& :r^ 

{reada.)     And  rule  72  (1)  says : — {reads).. 

In  this  last  oasd  the  wife  being  the  last  endorsee  and  recog-^ 
niaed  as  suoh  by  Govemment  by  the  payment  of  interest  to  her^ 

U)  Ante,  p.  363,  ^  Ant$,  pp.  86S,  363^ 
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it  certainly  i»  an  exercise    of  cKscretion   on  tBe   parfc  of  the' ^^^^ 

renewing  officer  when  he  declines  to   renew  in  the  nam&  of  the  HovMOHiim 
endorsee^  and  insists  on  adding  the  name  of  herhneband.  ^^ 

On  the  whole  I  hare  come  tO'  the  conehisien  that  the  plaintiff       ^' 
has  naabsohite^  right  of  renewal;i^  which  she-  can    enforce    a»    as  Btats. 
against  the  Governments 

Both  parties  have  treated  this  case^  as  one  ia  which  the  plain-^ 
tiS'a  application  ta  GiOvemment  was  f oc^  renewal  only.  Bnt 
the  only  applications  for  renewal^  which  I  find  on  the  note^  aa^e 
applications  to  renew  tho  note  and  anh^divide  it  into^  a  nnmbe^ 
of  small  notes.  As  the>  question  haa  not  been  raised^,  it  is; 
not  necessary  to  ddcide  whether  the  fact  that  the  application 
was  for  suh-diyisioa  abo.  wonld  afEect  the  issue  a  s  to  the-  right 
to.insist  on  renewak  Bat  the  fact  that  she  applied  for  saVdivi^ 
sion  aJjSOy  certainly  would  not  strengthea  thd^plaintiflTs  case. 

On  the  gvouDd  that  thje  plaintiff  fails  to. prove-  any  legal  right, 
to  insist  on    renewal^  I  dismisa  the  suit..    Bub  I  tkink  the  caao' 
is.  not  one   in  which   the  defendant    ought  to   press  for    oostsv. 
No   order  aa   to  costs  aa   between  party  and    party.    Costs>  as^ 
Ibetween  solicitor  and  cUent  will  be  taxed  on  scale  2«. 

From  this  judgment  the  plaintiff  appealed.. 

Mr.  Lowe  and  Mr..  Svans  for  the  appellant.. 

The  Advocate-Oenerai,  offg.    (^r.PtiuZ)i    and  the  Standings 
Ccimset  (Mn  Kenned'n).  ^^  ^^  respondeat. 

Mr.  Lowe    contended   that  the  Government  was  bonnd  to* 

renew  the  n.ote.  There  is  nothitsg  on  the  face  of  the  note  itself 
to.  limit  the-  pllaintiff^s  right  to.  renewal.  The  rulids  which  have- 
beeix  produced  contemplate  the-  cas&of  renewal  becoming 
unavoidable;  here  tha renewal  has  become  absolutely  necessary 
from  tho  practice  insisted  on  by  the  Government  of  endorse- 
ments  being  made  on  payment  of  interest.  The  evidence  shows 
that  the  not^  m  its  present  state  is  not  negotilEible ;  this  was  found 
by  the  judgment  of  Macpherson,  J.  The  right  to  the  relief 
sought  ia  the  present  aait  is  not  affected  by  the  pliuntiff  being 
in  the  positioa  of  a   Hindu  widow.     [CoucHj   G.  J.-^In    the 

notificsition  of  thaloAu  oa  wluch  the  note  wm  issued^  the  practice 
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1874       with  regard  to  renewal  i's  ta  be  according  to-  '^tlie  roles  heretoforai 

MoNMOHiifEB.i'^  force/'    You  ha^e  to  show  some  rule  binding  tbe  Gk)vernment 

BiBx       to  renew  according  to  their  undertaking.]     The  rales  show  thail> 

TwM        renewal  is  aUpwed  if  the^  endorsements,  are  in  order>.  nuleas  there 

^sT  &^til!  ^  ^^   order   of  a   competent  Coojrt  restiainiiig  renewal^  and 

here  there  is  nonsuch  order.. 

Mr.  Bwms  on  the  dame  Bxie-. — ^The  facts  of  the  phkintifir  beings 
A  Hindn  widow  makes  no  difference  in  her  right  to  haTe. renewal. 
Suppose  the  time  had  come  for  the  note  to<  be  paid  ofi>  she,  anA 
notthereyersioner^wonldbeentitledtotbe  monay..  The  power- 
ed alienatioa  of  a  Hindn  widow  is  the  same  with  respect  to  both 
iJLOveable  and  immoveable  property..  She  woald  be  absolutely 
entitled  to  the  note  whether  it  represented  moreable  property  or 
land.  The  reTersioners  wontd  be  entitled  to-  come  in  and  prevent 
her  from  committing  waste ;:  see  Shama  Charan^s  Yyavastha 
Darpaiia,  pp.  43^44^45,46^  and  thecaaes  of  CosdiMut  Byacuck  v» 
Hurroosoondry  SossBe  (I)  and  Burryidoas' Dutt  v^  EUngunmaney 
2)o8«ee(2).  According  to  these  cases  it  is  submitted  that  the  sal^ 
of  this  note  would  not  bean  act  of  waste  which  the  rerersionera 
would  be  entitled  to  ask  the  Court  to  preveot  yno  waste  or  danger 
of  waste  has  been  shown ;,  see  Bindoo  Bdssinee  Doesee  v..  Bolte 
Chand  Sett  (3).  [ConcH,  C.  J. — Has  the  widow  a  right  to  alienate 
without  legal  necessity^  and  is  there  any  such  necessity  shown 
here  t}  A  clear  case  of  waste  or  danger  of  waste  must  be 
shown  to  enable  the  reyersioners  to  restrain  hel^  from  deat- 
ing  with  the  note  in  any  way  she  likes  i  she  may  sell  the  note 
and  invest  the  money  in  some  other  security  without  commit- 
ting waste.  [PoNTiFEX,  J.-^Would  not  sub-division  be  proof  of 
intended  waste  Y]    Not  necessarify. 

If  the  position  of  the  plaintiff  as  a  Hindu  widow  does  not  eSeci^ 
her  right  to  renewal^  the  question  is,  is  there  such  a  right  ?  it 
is  submitted   there  ia.    There   was  at  the  time  of  issue  of  the 
nete  a  contract  that  it  wonld  be  renewed  according  to  the  rules 
ia  force.    Those  rutes^  with  the  evidence  of  Mr.  Mackenzie,  show 

0)  2  Mori.  Dig.,  198  ?  S.  0.  in  P.  €.  Cl„  Pep.,  ST. 
eS)  2  T.  ^  B.,  S78  ;  S.  C,  in  P.Q.  6  Mooro's  1.  A.^  43» 
^        (3)1  W.B.,  125. 
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Wk  ritirkt  to  ronewft!  if  iHae  ^endonBemezits  were  in  tvderj  mmd  tbere       ^^'^^ 
was  ae  order  veatTaimng  renewal.     [PoiRriFsz,  J.*— If  tkere    is  MoKHonNSiB 
a  riglkt   to    renew,    the    Goyerniaent    miglit   be  ift&necessarily      ^^ 
harassed  Ibj   ajpplicatioBS  9    there    niHst    be  some  limit  to  the  r^J^^* 
^sAvcise  ef  the  right.]    It  mndt  be  exercised  rea^naUy :  there   .^vfixiss. 
is   a  fee  imposed  on  reskswal^   so  it  wonl^  probably   not   bto 
applied  for  unnecessarily.    The  learned  Counsel  was  proceeding 
to  fihow  by  passages  frotti  Uie  jadguvent  oC  Macphersoni  i  ,^  thalt 
the  Goicfft   ocrght   tohmte  tsome  4o   a  ^diBeareBt  oonohisioa. 
f  CeircK)  C  jr.*^¥on   are   appealing  from  ihe  ]ndgTnent^  and 
'Cannot  be   heard  to  rely    on  it.]     Mr.    Maokenvie^s    evidemse 
as  to  &e  general  .^praetioe  ^owsthe    right  to  renew  exOept  in 
•certain  oircaatstances   ^ribich  do   not  exist  here.    Enlss  S2   and 
103^ and  the  Gircnlar  of  July  1854  (1^^  j^ow  that  renewal  might 
become  nnavoidable,    as  by    the  note    becoming  covered    witii 
jendoreements^  that  is  the  oase  here.    A    Conrt  of  Equity    will 
not  allow  renewal  to  be  caprioionsly  refnsed*     [Cooca^  O.  Jr^ 
Some  right  to  renewal,  legal  or  eqaitable»  mast  b^  shown.] 

The  Adhecate-Qenerai,  for  the  respondent,  submitted  that 
there  was  no  such  absolute  right  of  ««newalas  was^ooiitended 
for  by  ^e  pMntiff :  the  Sl-overnmecit  had  a  discretion  in  allowivg 
renewal  of  their  promissory  notes^  and  that  disoreitio&  has  been 
'exQreisod  in  this  oase  by  renewal  being  refaaod.  There  is  nothing 
which  makes  it  obligatory  on  the  Government  to  f  aciliate  the 
aegotiabilii^  of  a  note  in  the  hands  of  any  endorsee  |  especially 
where  an  objection  has  been  lodged  to  its  renewal.  The  Govern- 
ment has  a  right  to  refuse  renewal  in  certain  oases  ;  here  it  has 
refused  to  renewt  and  it  is  snbmittod  the  refusal  is  reasonable, 
and  made  on  a  proper  exercise  of  its  discretion.  .  As  to  the 
**  allonge,"  it  was  attached  in  accordance  with  the  usual  practice, 
.and  has  been  acquiesced  in  by  the  endorsees  by  whom  acknow- 
ledgments of  payments  of  interest  have  been  made  on  it. .  That 
done  away  with  the  necessity  for  renewai^  if  it  existed. 


Jikv,  JBvdm  in  reply.^There  is  a  general  obligation  on  the 
Government  to  renew^  on  reasonable  necessity  being  shown  ;  here 
the  note  is  unnegOtiable.    The  refusal  to  renew  is  unreasonable. 

(1)  MU,  p.  863. 
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iCoNKOHiNSB  ^inda  widow.    The   reyeroioaers   k^vo  not  oome  forward    to 
*>»!       ^nlorce  their  olgeotion^ 

Tub 

^^IVJS!  GoucH,  0.  JT-— The  plaintiff  i&ihissuitis  4ihe  mdorsee  and 
holder  a  promissory  note -of  the  GK>verBment  of  ludia,  dated 
the   31st   ^  May    1859   and   No.   0181S0  ef  1859-60^    for 

IBs  18^409^  and  interest  at  5|  per  Gent.,  and  the  salt  was 
brought  to  obtain  from  the  G-OYemment  a  renewal  of  the  note» 
tkcoording",  as  die  plaintiff  alleged)  to  the  undertaking  in  the 
notification  and  ad^rtisemenft  in  the  fJulcutta  {Sfazette  oi  the 
loan  for  which  this  promissory  note  was  given.  The  notificatioa 
was  in  the  Calcuita  <}azette'ot  the  20th  April  1859)  and  stated 
that,  upon  receiving  the  money  which  was  to  be  l»orrowed  by  the 
^Governments  promissory  notes  would  be  prepared,  and  issued  to 
the  parties  entitled  theristOi  in  a  form  which  is  given*  In  that 
from  the  note  is  payable  to  the  person  named)  his,  or  ber^  or  their 
executors  or  administrators^  or  his^  or  her^  or  their  erder^  'om 
*domand  at  the  Gmeral  Treasury  ef  Fort  William  after  the 
expiration  x^  three  mouths,  notice  of  payment,  to  be  given  by 
the  Govei*nor*>General  of  India  in  Council  in  the  iJakutta 
Oazette^  and  the  interest  is  payable  half-yearly. 

Thenotification  in  a  paragraph  which  comes  after  the  form  oQtiie 
note  ^tcs  thaty  the  ''promissory  notes  shall  not  be  renewed>  sub- 
divided)Or  consolidated^e^ceptby  the  Accountant-Generalof  Fort 
William.  The  practice  and  rules  heretofore  in  use  in  regard  to  the 
renewal,  sub-division,  and  consolidation  of  promissory  notes  will 
be  adhered  to  in  respect  of  the  proriiissory  notes  .of  this  loan." 

The  evidence  of  what  the  practice  and  rules  thus  referred  to 
were  is  oontained  in  a  book  published  in  1861  by  Mr.  Mackenssie, 
who  was  an  officer  in  the  department  from  which  the  notes  were 
issued,  and  in  which  the  business  of  the  renewal  would  be  trans- 
act;ed»  and  Mr.  Mackenziei  who  was  called  as  a  witness,  proved 
tibat  the  rules  and  practice  in  the  book  were  the  rules,  and  prac- 
tice in  1859  when  the  note  was  issued.  We  consider  that  what 
appears  in  this  book  is  what  the  Government  undertook  to  be 
adhered  to  in  respect  to  the  promissory  notes  of  which  this  was 

one.    The  note  is  transferable  by  endorsement,  and  cannot  be 


VOL.  Xm.]  HIGH  COURT.  373 

legaUy  transferred  without  one.  The  rules  provide  for  the  renewal       ^874 
of  the  notesj  and  the  92Qd  rule  (1)  shows  that  it  was  contemplated  TdommnwzK 
that  a  renewal  of  a  note  of  this  description  would  become  neces-         ^ 
sary.    The  92nd  rale,  after  speaking  of   there  beinsf  a   notice  ^  '^^ 

,  ^  r  o  ^         .  8B0BETABT 

of  trust  in  the  endorsement  as  '*  Pay  to  A  and  B,  trustees  of  State 
of  the  marriage  settlement  oi  0  D  and  S  F/^  says  that  the 
holder  of  the  note  ''  is  called  on  to  effect,  if  possible^  the 
cancellation  of  the  endorsement  and  eubstitntion  under  the 
signature  of  the  endorser  of  anotheri  favoring  the  endorsees 
in  their  individual  character  without  any  allusion  to  the  trust." 

It  then  contains  these  words  :-^^'  And  when  renewal  at  last 
becomes  nnavoidable^it  is  only  permitted  under  a  full  indemnity  to 
be  entered  into  by  sureties,  as  well  as  by  the  principal  applying 
for  the  renewal/'  [Thus  it  recoguiaes  a  case  in  which  the  renewal 
of  a  note  would  become  necessary  or  unavoidable*  But  the  more 
important  rule  to  be  considered  in  this  case  is  the  103rd  rule  (1). 
!l^y  that  it  is  provided  that  ''  all  notes  presented  for  the  realiza* 

» 

tion  of  interest  duo  thereon,  must  be  receipted  on  the  reverse/' 
giving  the  form  of  the  receipt.  And  in  the  Circulars  which  are 
also  published  in  Mr.  Mackeneie's  book,  there  is  one  (l),the  28rd 
para^  of  which  says  :— ^''  As  the  multiplication  of  entries  thus 
required  on  the  reverse  of  promissory  notes  will,  if  carelessly  made, 
tend  to  necessitate  the  frequent  renewal  of  promissory  notes,  and 
thereby  to  impose  additional  renewal  fees  on  the  proprietors^ 
care  should  be  taken  to  see  that  every  entry  is  made  to  take  up 
as  small  a  space  as  possible.'^ 

In  this  case  the  note  of  which  plaintiff  is  the  holder  had 
become  covered  with  endorsements  of  the  receipt .  of  interest  in 
accordance  with  this  rule.  The  Government  was  aiithorissed  to 
make  the  endorsements,  and  the  holder  was  not  at  liberty  to 
object  to  it.  The  note  having  been  so  covered  by  endorsements, 
the  officers  of  the  Government  annexed  to  it  a  paper  on  which 
further  endorsements  of  the  receipt  of  interest  were  made.  They 
have  called  this  an  ''  allonge."  Bat  in  truth  it  is  not  legally  or 
properly  soiled.  An  ''aJlonge"  is  a  slip  of  paper  annexed  to  a 
bin  upon  which,  there  being  no  legal  limit  to  the  number  of 
endorsements/when  there  is  not  room  to  write  then  all  distinotly 

(1)  AMe,  p.  ses. 
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on  the  back  of  the  bill>  the  snpernnmerary  endorsements  may  be 
KoNMOHiNBE  Written.     It  is  annexed  by  the  holder  in  order  that  he  may  write 
^^'       the  endorsement.    Here  the  paper  was  not  annexed  by   th^ 
The       holder  for  makiog  an  endorsement  of  thenote,  bat  by  the  officers 
or  Statr.     of  Government  for  writing  the  receipts  of  interest.    1  do  not  find 
any  rale  which  anthorizes  this  :  it  seems  to  be  the  practice  ; 
bat  I  have  not  fonnd  any  rale  which  specially   aathorizes  it. 
This  paper,  so  annexed  to  the  note^  althoagh  not  legally  an 
allonge/'might,  if  the  holder  of  the  note  had  thought  fit  to  adopt 
it  as  such^  and  to  write  an  endorsement  upon  it,  have  become  an 
allonge.''  I  do  not  say  that,  if  the  holder  had  written  an  endorse- 
ment upon  the  paper  which  has  been  annexed^  it  will  not  be  a  good 
endorsement  and  sufficient  to  titansfer  the  note ;  but  the  holder  is 
not  obliged  to  do  this.  There  is  nothing  in  the  rules  which  obliges 
him  to  adopt  this  mode  of  endorsing  the  note  ;  and  looking  at 
jthose  that  I  have  referred  to^  which  speak  of  the  renewal  of  a 
note  becoming  unavoidable,  and  authori:i»  what  X  mi^y  describe 
as  the  defacing  of  the  back  of  the  note  by  tho  oncers  of  the 
Government,  I  thipk  the  fair  construction  of   the  rqles  is^  that 
when  the  back  of  the  note  has  becon^e  covered  with  endorse- 
ments of  the  receipt  qf  interest,  so  that  there  is  not  room  to  write 
an  endorsement  of  the  note  difltii^o^ly  on    the  back  of  it,  the 
holder  is  entitled  to  have  it  renewed,     Qe  cannot  arbitrarily  go 
to  the  Government  and  say  I  desire  to  havei  this  note  renewed, 
bat  when  by  the  acts  of  the  Goveroment,  authorized    by   the 
rules,  a  note  can  no  longer  be  transferred  in  th^  ordinary  way, 
it  is,  I  think,  a  proper  case  for  renewal,  i^nd  the  Government  by 
the  notification  in  the  Gazette  bound  itself  to  renew. 

The  plaintiff  is  the  legal  holder  of  this  note.*  If  any  person 
had  a  right  to  prevent  her  from  parting  with  it,  that  person 
ought  to  take  proper  legal  proceedings  to  obtain  an  order  of 
Court  restraining  her  from  doing  so.  If  such  an  order  were 
obtained,  and  the  Grovemment  had  notice  of  it,  it  would  be  bound 
to  act  in  accordance  with  it.  The  plaintifE  could  not  insist  upon 
having  the  note  renewed,  if  by  the  renewal  the  order  restraining 

her  from  parting  with  the  note  would  be  disobeyed.  Here,  in 
the  absence  of  any  decision  or  order  of  a  Court  that  the  plaintiff 
^honld  not  be  allowed  to  negotiate  this  note»  I  think  all  that  the 
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Goyemment  can  do,  or  has  a  right  to  do  at  present^  is  to  see  that       1^74 
the  person  who  receives  the  interest  npon  the  note  is  entitled  to  Monmohinex 
receive  it.    The  note  is  not  payable  at  present,  and  will  not  be         ^°' 
for  a  lone  time.    When  it  becomes  payable,  the  Government  will       Tbb 

SVCRKTART 

have  a  right  to  see  that  the  person  seeking  payment  is  really    pf  Statk. 

entitled  to  it*    All  the  liability  the  Government  is  nnder  now  ia 

to  pay  the  interest.    No  donbt,  the  refusal  to  renew  was  made  in 

good  faith,  but  it  appears  to  me  that  the  putting  an  obstacle  in 

the  way  of  the  plaintiff  by  refusing  the  renewal,  is  not  justified 

by  the  engagement  which  the  Government  entered  into  at  the 

time  when  the  loan  was  contracted,  and  the    notification  was 

published  in  the  Calcutta   Oazette,    Therefore,  the   decree  of 

Macpherson,    J.,    will    be    reversed,    and    the    plaintiff   will 

have    a  decree  for  the  renewal  of  the  note ;  but  as  the  word 

"  widow"  would  be  and  is  properly  after  the  name  of  the  plain' 

tiff  as  endorsee  of  the  note,  the  Government  is  at  liberty  to  put 

the  same  word  in  the  renewed  note  after  the  name  of  the  plaintiff 

as  the  payee,  so  that  she  may  not  appear  to  be  the  payee  in  a 

different  character  from  that  in  which  she  was  an  endorsee. 

We  think  the  plaintiff  ought  to  have  the  costs  of  this  appeals 
and  the  costs  of  the  suit  before  Macpherson,  J.,  to  be  taxed  on 
Scale  No.  2. 

Appeal  allowed. 

Attorney  for  the  appellant :  Baboo  B.  K.  Base. 

Attorney  for  the  respondent :  The  Oovemment  SoUcitar,  Mr. 
Sanderson. 
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FULL  BENCH- 


B^ore  Sir  Biohwd  OaueK  KU  Ohief  Jwtke,  Mr,  JuBiice  Jachaon,  Mr. 
Ju9tiee  Phear,  Mr.  luitioe  Marhby,  and  Mr.  JuHice  BireK 

BiOJO  MISSBR  (Dkmwaht)  If.  AHLADI MISBANI  akd  otwm 
^B74  (BiTEi8iirrASiv»B  of  the  Pliihtivv.)  * 

March  4. 


Bmg.  AGt  Vm  of  1869,  «.  iOi^AddUional  Sudge^Diairict  Judge^Bengal 

Civil  0owre9  M  (71  of  l^7i)'-4ppeal. 

SM,  (Jacbbow,  J.,  diawnttog)  that  an  Additional  Judge,  inverted  with  the 
powers  given  to  him  hy  Act  VI  of  1«71,  i»  a  Diatrict  Jndge  within  the  mean- 
ing of  s.  102  of  Beng.  Aot  VIII  of  1869,  an4  no  appeM  liei  from  his  deoiaioa 
in  Buits  of  the  natare  described  in  that  sectionr 

Thb  plaintiff  brougbt  tbis  suit  to  recover  certftin  arrears  of 
rent  with  inter^t,  the  amomit  being  below  Rs.  100.  The  Mun- 
Bif  gave  the  plaintiff  a  decree  for  a  portion  of  hie  claim,  but 
disallowed  the  rest.  On  appeal  by  the  plaintiff,  the  Officiating 
Additional  Judge  of  Tirhoot  decreed  the  entire  claim  in  bis 
favor.  From  this  decision  the  defendant  preferred  a  special 
appeal  which  came  on  to  be  heard  before  Phear  and  Ainslie,  JJ 
The  learned  Judges  held  that,  under  the  provisions  of  s.  1 02  of 
B^ng.  Act  YIII  of  18694  no  appeal  lay  from  the  decision  of 
the  lower  Appellate  Oourt,  inasmuch  as  the  amount  in  suit  was 
less  than  Rs.  100,  and  they  aooo?dingly  dismissed  the  appeal. 

Subsequently,  the  defendant  applied  for  a  review  of  Judg- 
ment, on  the  ground  that  the  decision  of  the  lo^er  Appellate 
Court  being  by  an  Officiating  Additional  Judg^,  and  not 
by  a  District  Judge,  the  appeal  would  lie,  and  reference 
was  made  to  Moanshee  Mahomed  MooTieer  Mea  v.  Sreemutty 
Jyhunee     (1)     and    Nobokiato    Koondo    v.     Nassir  •   Mahomed 

m 

•  Hnle  No.  508  of  1873,  in  Speoitl  Appeal  No.  789  of    1872,  from  %  decision 

'  passed  by   the   Additional  Judge    of  Zilla  Tirhoot,  dated  the  23rd  Febraary 

1872,   reyersing   a   decree   of   the    Mnnsif   of    Dnrhaogah,    dated  the  18th 

September  WL 

(V  10  B.  L.  B.,  App.,  29. 
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Sheikh  (1).    Thereupon  the   question    raised  was  referred  to  a ^^^ 

Fall  Benoh  by  the  foUowin/a:  order  :-^  Bbojo  Hissbb 

We  think  that  this  matter    mast  stand  over,  and  the   farther      XH^m 
hearing  be  postponed  in  oifder  that  you  may  refer  for  the  decision     Muaami. 
of  a  Fall    Bench    the  question    whether    or  not    an  Additional 
Jndge^   invested  with  the   powers  given  to    him  by   Act  YI  of 
1871^    is   a  District  Judge    within    the    meaning    of    s.    102 
of  Beng.  Act  NIIl  of  1869. 

Mr.  Bochfort  for  the  appellant,~By  s.  102  of  Beng.  Act  VIII 
of  1869,  no  right  of  appeal  is  withdrawn;  the  section 
only  says  that  no  right  of  appeal  is  conferred.  The  appellant's 
right  to  appeal  under  the  circumstances  of  this  case  is  wholly 
independent  of  that  section,  being  conferred  by  s.  872  of 
Act  VIII  of  1859.  S.  102  of  Beng.  Act  VIII  of  1869,  being 
a  prohibitory  section,  must  be  construed  strictly,  and  confined 
within  the  strict  limits  assigned  to  it  by  the  Legislature.  It 
refers  only  to  oases  tried  aod  deoided  by  a  District  Judge, 
and  not  to  suits  tried  by  an  Additional  Jadge  as  the  present 
suit  was — Moonshee,  Mahomed  Uoone&r  Mea  v.  Sreemutty 
Jybume  (2)  and  Nobokisto  Koondo  v.  Nasdr  Mahomed  Sheikh  (1). 

Baboo    Bhofjoani    Ohuru    Dutt  for  the  respondnnt.— S.    7  of 

Act  VI  of  1871,  after  providing  for  the  appointment  of  Additional 
Jadges,  enacts  that  *''sach  Additional  Jadges  shall  perform  any 
of  the  duties  of  a  District  Judge  under  Chap.  lii  of  this  Act 
that  the  District  Judge  may,  with  the  sanction  of  the  High 
Court,  assign  to  them,  and,  in  the  •  performance  of  such  duties, 
they  shall  exercise  the  same  powers  aa  the  District  Judge/'  The 
Additional  Judge  therefore  is  for  all  intents  and  purposes  ^ 
'^  District  Judge''  within  the  meaning  of  .s.  102  of  Beng.  Act 
VIII  of  1869.  In  sach  a  oape  no  appeal  lies  to  this  Court  ; 
see  the  decision  in  Ishan  Chunder  OhossY.  Uohin  Paul  (3). 

(1)    10  B.    L.   B.,  App.,  90.  whose     decuibn     was    oODfirmed   on 

(8)/<2.,  S9.    *  appMl   by    the  Additiaoal    Jexlge  of 

(a)  J9han  Okmndtr  Qhqt^e  t.  Nphin^  Boc^y.      On     spepial     appaalp    tho 

TimO,    Bpooiftl  Appesl^    No    768    of  req[K>ndent  took  the  ol^eotion  t^i  the 

ie72^ ,  decided    on  the  28th   February  appeal    woaldnot   lie    under  e.    102  of 

1873.    This   was   a   saic    to  recover  Beng.    Act  Till  of    ISeO.    Th*  Ooiirt 

arrean  of  rent  amoaniing  to  Ba.  76.  (Oouob,    C.    J.,   and  QwfMMfJ,)  .^difl- 

The  suit  was  dismiwed  1^  thA  Mnnsif  niaaed  the  appeal  with  ooets, 


1 

I 
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1674  The  following  jadgments  were  delivered  bf  the  Fall  Bench:— 

BAOJO  HiSflCB 

*.  BiECH,  J. — The  local  Legislature  has,  in  s.    102  of  Act  VIII 

MiS.  ^^  1^^®'  substituted  for  the  words  ''  Zilla  Judge,"  used  in 
Act X of  1859,  the  term  "District  Judge."  This,  in  the 
General  Clauses'  Act,  I  of  1868,  passed  by  the  Government  of 
India,  is  defined  to  mean  "  the  Judge  of  a  principal  Civil  Court 
of  original  jurisdiction."  If  these  words  are  strictly  inter- 
preted, it  may  be  said  that  there  being  only  one  such  Court  of 
a  district,  it  can  refer  only  to  the  officer  presiding  in  that  Courts 
and  that  the  bar  to  appeal  contained  in  s.  102  refers  only  to 
cases  tried  by  him  originally  or  in  appeal.  I  do  not  think  that 
such  was  the  intention  of  the  framers  of  the  Act.  In  some  of 
the  most  important  districts,  appeals  under  Act  X  of  1859  had 
been  for  years  disposed  of  by  the  Additional  Judges.  These 
officers  were  appointed  under  Regulation  YIII  of  1833,  and 
were  empowered  to  perform  any  part  of  the  duties  of  the  Judge 
of  the  zilla,  and  in  performance  of  those  duties  were  to  exer- 
cise the  same  powers  as  the  Zilla  Judges. 

Appeals  from  the  orders  of  the  Additional  Judges  lay  only- 
to  the  Sudder,  and  subsequently  the  High  Court.  This  law 
was  in  force  when  Act  VIII  of  1869  was  passed  by  the  Bengal 
Council,  and  I  find  nothing  to  indicate  that  the  local  Legis- 
lature bad  any  intention  ^if  it  had  the  power)  to  reduce  the 
status  of  the  Additional  Judges  to  that  of  the  Subordinate 
Judges,  as  defined  in  Act  XVI  of  1868  then  in  force.  By 
Act  VI  of  1871,  Begolation  VIII  of  1833  was  repealed,  but  its 
provisions  as  to  the  powers  of  the  Additional  Judges  are 
re-enacted  in  s.  7,  and  since  that  enactment,  Additional  Judges 
are  gazetted  as  Additional  District  Judges,  and  the  officer 
against  whose  judgment  the  special  appeal  was  in  this  case 
preferred  was  so  gazetted. 

There  have  been  conflicting  decisions  of  this  Court  upon  the 
question  submitted.  One  is  Nohokisto  Komdo  r.  ^azir  tlaho- 
med  Sheikh  (1).  In  that  case  it  was  held  that  s.  102  referred 
to  cases  tried  by  a  District  Judge,  and  not  to  those  tried  by  aa 
Additional  Judge,  and  the  objection  that  an    appeal  would  not 

lie  was  overruledi 

(1)  10  B.  L.  S.|  App.|  30, 


MlSBANl. 
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In  lahan  Chunder   Ohose  v.  Nohin  Paul  (1),  decided    on  the       ^^^ 

28th  of  Pebrnary  last  by  another    Division  Bench  of  this   Court,  Brojo  Mia«BR 
and  not   reported^  it    appears  that  the    appeals  were  dismissed     ablIdx 
npon    the  objection    raised  by    the  respondent  that  no   appeal 
would^  under  the   circumstances  of  the  oase^  lie  from    the  order 
of  an  Additional  Judge, 

It  seems  to  me  that  there  can  be  no  appeal  in  cases  decided 
by  an  Additional  Judge,  which  would  not  be  appealable  had  they 
been  decided  by  the  District  Judge.  I  do  not  think  that  the 
local  Legislature  contemplated  any  diitinckioa  being  made 
between  the  Courts  of  the  District  Judge  and  Additional 
District  Judge*  and  I  would  hold  that  the  words  District  Judge 
in  s.  102  of  Act  YIII  of  1869  include  an  Additiodal  District 
Judge  vested  under  Act  YI  of  1871  with  the  powers  of  a 
District  Judge« 

Mabeby^  J. — I  concur   in  the  construction   which    hf^  been 
put  upon  the  statute  by  fijrchj  JT, 

Phear^    J. — ^I    ooncur   in    the   view    taken   by   Birch,    J., 
and  have  but  a  few  words  to  add.    It   seems  to  me  that,  under 
the  provisions  of  Act  YI  of  1871,    the  Additional    Judge  is    a 
District  Judge/^lthongh,  no   doubt,  not  the  district    Judge ;  he- 
is    an  Additional  Judge   attached  to  the  Court  of  the  District 
Judge.     He  has  the  same  powers  as  the  District  Judge,  although 
his  cognizance  of  cases  is  in  some  degree  limited.    By  A-ct  YI  of 
1871  a  great  distinction  is  made  between  the  status  of  the  Addi-- 
tional  and  that  of  the  Subordinate  Judge  ^   there  are  no  appeals 
from  the  decision  of  the  Additional  Jud^e  to  the  District  Judge 
whereas,  on  the  other  hand,    the   Additional    Judge  may,  as 
the    Additional    Judge  of    the  District    Judge's  Court,     hear 
appeals  from  the  Subordinate  Judge.     I  think  that,  shortly,  the 
effect  of  s.  102  of  Act  YIII  of  1869  is    to  except  the   decrees 
of    an  Additional  Judge  from  appeal  under   his  character  as    a 
District  Jndge,  or  Additional  Judge  of  the  District  Courfc. 

JscKSOir,  J.!r— I    regret  very    much   to  find  myself  under   the 
necessity    of    dissenting  from  my  learned    ooUeagoea    on  this. 

(1)  Ante,  p.  377  note  (3). 
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ld74       occasion.    Ifc  is  only  the  very  strong   conviction  on  my  mind  on 

BiuKTo  MzMKft  ^  Bubject  which  I  have  frequently  considered  that  induces  me  to 

.  ^*         express  the  different  opinion  which  I  entertain. 

MisAANi.         Whatever  the  status   of  an  Additional   Jadge  may  have  been 

at  the  time  of  the  passing  of  Act  Till  of  1869,  and  previous  to 

the  passing   of  Act  VI  of  1871,  it  seems  to  me  quite  clear  that 

the  District  Judge  o!  the  Bengal  Civil  Courts's  Act  of  1871  was 

an  entirely  distinct  persoUf    and  a    person    occupying  a  wholly 

different  position  in  the  judicial  body  from  the  Additional  Judge. 

I  think  that  when    the  effect  of  a  provision   of  law  is  to  abridge 

the  ordinary  right  of  appeal^  that   possession  must  be  construed 

with  the  utmost  strictness,  and  that  we  ought   not  to  take  away 

the  right  of  appeal,  unless  we  are    quite  sure  that    the  intention 

of  the  law  was  to  take  it  away. 

S.  102  of  Act  Yin  of  1869  says  that  "nothing  in  this  Act 
contained  shall  be  deemed  to  confer  any  power  of  appeal  in  any  suit 
tried  and  decided  by  a  District  Judge,  originally  or  in  appeal  i 
if  the  amount  sued  for^  or  the  value  of  the  property  claimed,  does 
not  exceed  one  hundred  rupees,  in  which  suit  a  question  of  right 
to  enhance  or  vary  the  rent  of  a  ryot  or  tenant,  or  any  question 
relating  to  a  title  to  land,  or  to  some  interest  in  land  as  between 
parties  having  conflicting  claims  thereto,  had  not  been  determined 
by  the  judgment."  S.  3  of  Act  of  VI  1871  provides  that 
''the  number  of  District  Judges  to  be  appointed  under  this  Act 
shall  be  fixed,  and  may,  from  time  to  ti  me,  be  altered  by  the 
Local  Government ;"  and  s.  5  says  that  whenever  the  0overnor« 
(General  in  Council  has  sanctioned  an  increas  e  of  the  number  of 
District  Judges,  the  Local  Government  shall  appoint  Additional 
District  Judges.  That,  as  I  understand  it,  contemplates  the  ease 
of  an  addition  to  the  number  of  districts,  and  so  regulates  the 
appointment  of  Additional  District  Judges  to  fill  that  office  in 
such  additional  districts.  After  that  has  been  provided  for, 
the  Legislature  in  s.  7  enables  the  Government  in  particular 
circumstances  to  appoint  functionaries  called  J 'Additional 
Judges,"  and  it  is  declared  that  ''such  Additional  Jndgesr  iball 
perform  any  of  the  duties  of  a  District  Judge  under  Chap.  Hi 
of  this  Act  that  the  District  Judge  may,  with  the  sanction  of 
the  High  Court,  assign  to  them,  and,  in  the  perform  anoe  of  such 
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duties,  they  shall  exercise  the  same    powers    as    the   District ^^74 

Judge/'  Therefore,  the  f uDctions  of  an  Additional  Judge  are  Bbojo  Mibsbr 
restricted  to  performing^  under  deputation  as  it  were  from  j^„Jip, 
the  District  Judge,  any  of  the  duties  of  that  officer  Misraki. 
under  Chap,  iii  of  that  Act,  and  no  further.  The  words 
*'  exercise  the  same  powers/'  I  understand  to  mean  that  he  shall 
exercise  only  sncli  powers  as  are  necessary  to  the  efficient 
performance  of  his  duties,  and  not  as  conferring  any  attribute 
such  as  immunity  from  appeal  on  the  decisions  of  Additional 
Judges  when  passed.  And  throughout  Act  VI  of  1871,  whether 
grades  of  Courts  are  enumerated,  Munsifs,  Subordinate 
Judges,  Additional  Judges,  and  District  Judges  are  all  men- 
tioned aeriatim  as  officers  of  distinct  status,  holding  separate 
positions  and  exercising  different  powers.  If,  indeed,  s.  102 
of  Beng.  Act  VIII  of  1869  had  contained  the  words 
'*  decided  by  a  District  Judge  or  Additional  Judge,''  I  should 
have  readily  admitted  that  the  finality  so  given  to  the  decisions 
of  Additional  Judges  might  be  conceded  to  the  officer  with  the 
same  title,  though  holding  a  slightly  different  status,  created  by 
Act  VI  of  1871.  But  there  are  no  such  words  in  the  section, 
and  there  appears  to  be  t][uite  sufficient  reason  why  the  Legisla- 
ture should  have  intended  to  confer  particular  powers  and  parti- 
cular finality  of  jurisdiction  upon  the  District  Judge  in  like 
manner  as  it  confers  certain  special  powers  on  the  Collector  of  tho 

district,  although  there  may  be  other  officers  in  the  same  district 
exercising  the  general  powers  of  a  Collector..  The  District 
Judge  is  iisually  an  officer  of  greater  experience,  higher  status, 
and  longer  connexion  with  the  district,  and  the  Legislature 
might  wall  have  thought  fit  to  say  that  in  particular  cases, 
usually  of  minor  importance,  the  decision  of  such  an  officer 
might  be  allowed  to  be  final.  No  such  reason,  it  seems  to  me, 
exists  in  the  case  of  the  Additional  Judge,  and  the  Legislature, 
therefore,  as  I  presume,  did  not  include  the  Additional  Judge  ^ 
in  the  terma^  of  s.  102. 

For  these  reasons  I  think  that  whatever  exemption  from  appeal 
is*conferred  by  that  section  is  limited  to  tho  decisions  of  District 
Judges. 

51 
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1874  ConcHi  G.J. — I  am  of.  opinion  in  this  cdfeo    that  tbe   appeal 

BaoioUmxtL  ia  barred.     The  question  referred  to  us  appeara  to  h»7o  been 

.  *•         ..  decided  by  ipY»elf  and  Glover,  J.,  about   a  year  ago  in  Ishan 

AijftRAui.     Chunder  Qhose  v.  Nobin  Paul  (1).    From  my  note  of  the  ease 

the  qnestiion  does  not  appear  to  have,  been  argued  (certainly  at 

no  length)  before  us;  but  after  the  argument  which  we  have 

now  heard,  I  retain  the  opinion  which  I   had  expressed  in  that 

case. 

S,  102  of  Act  VIII  of  1869  says  :— "Nothing  in  this  Act  con- 
tained shall  be  deemed  to  confer  any  power  of  appeal  in  any 
Boit  tried  and  decided  by  a  District  Judge,  originally  or  in 
appeal,  if  the  amount  sued  for,  or  the  value  of  the  property 
claimed,  does  not  exceed  one  hundred  rupees,  in  which  suit  a 
question  of  right  to  enhance  or  vary  the  rent  of  a  ryot  or 
tenant,  or  any  question  relating  to  a  title  to  land,  or  to  some 
interest  in  land  as  between  parties  having  conflicting  claims 
thereto,  had  not  been  determined  by  the  judgtnent/' 

It  appears  to  me  on  reading  this  section  that  the  tjegislatnre, 
in  deciding  whether  there  should  be  an  appeal  or  not  in  the  case 
there  described,  looked  quite  as  much,  probably  more  to  tho 
value  of  the  property  claimed  and  tho  question  in  dispute 
between  the  parties,  than  to  the  position  of  the  Jud^e  who  was 
to  decide  the  suit.  It  is  not  a  proper  way  of  ascertaining 
what  was  the  intention  to  look  at  the  case  merely  as  an  appeal 
from  a  Judge  having  a  particular  status,  or  holding  a  particular 
rank  or  position  among  tho  Judges  appointed  under  the  Civil 
Court's  Act. 

Then  we  find  that  in  s.  7  of  the  Civil  Court's  Act>  provision 
is  made  for  the  appointment  of  AdditionaVJfadges,  iyHen  the 
business  pending  before  any  District  Judge  requires  theappoinfc- 
ment  of  an  Additional  Judge  for  its  speedy  disposal  ;  and  the 
*  Additional  Judge  so  appointed  is  to  exercise  the  same  powers 
as  the  district  Judge.  I  think  we  may  assume  that  the 
gentlemaii  appointed  to  exercise  the  same  powers  as  the  District 
Judge  will  be  equally  competent  to  exercise  tiiem,.  and  that  there 

(1)  Antct  p-  S77|  note  (3). 
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)8  not  a  greater  reason  that  his  decision  shonid  be  subject  to        1874 
appeal  than  the  decision  of  the  District  Judge.     We  also  find  Br«ja  w ny,»B 
in  s.  21  of  the  same  Act  that  his  decisions  are  pat  by  the  Legis-         ^' 
lature  oi^  the  same  footing  as  the  decision  of  the  District  Jndge^     Misbani. 
for  ii  says  that  appeals  from  the  decrees -and  orders  of  District 
Judges  and  Additional  Judges  shall^   when  such   appeals    are 
allowed  by  law^  lie  to  the  High  Court. 

I  think  (as  I  have  already  said)  that  what  shonid  be  looked 
at  in  considering  the  intention  of  the  Legislature  as  to  the 
right  of  appeal  are  the  powers  which  are  to  be  exercised  by  the 
Judge,  and  the  nature  of  the  snit^  rather  than  whether  he 
holds  the  office,  or  possesses  the  dignity,  of  a  District  Judge 
or  has  only  the  name  of  Additional  Judge.  It  appears 
to  me,  although  differing  as  I  do  from  a  learned  Judge  of 
so  much  experience  as  Jackson,  J.,  I  cannot  but  have  some 
hesitation  on  the  subject,  that  an  Additional  Judge  comes 
within  the  meaning  of  s.  102  of  Beng.  Act  VIII  of  1869,  and 
that  an  appeal  does  not  lio  from  his  decision  any  more  than  from 
that  oE  a  District  Judge.  The  application  for  review  will 
therefore  be  rejected. 


ORIGINAL  CIVIL. 


Before  Sir  Rlcliard  Cotich,  Kt^  Chief  Judice,  and  Mr^  Juatioe  Macplberson^ 

G.  PETERS  (PLADfTirr)  v.  T.  Z.  MAN  UK  akb  oihbos  (Dbfendjlnts)*  ^^^ 

May  21  4r 

Husband  and  Wife^Man-ied  Woman,  LiahilUy  of^S^paraie  EtiaU'^  June  2. 

Bestaiint  on  ArUidpaiion— -Indian  Suoceaaion  Act  (X  of  1866),  ».  4r—  — 

Married  Womm'a  Fropevty  Act  {III  of  1874),  8.  S^-Ooete  of  Truaieet. 

In  a  suit  against  a  husband  and  wife,  aad  tiie  tnuiees.  of  the  wife's  marrage 
•Htlenient  on  tvo  joint  and  seTeral  promissory  notea  given  by  the  hashand 
*nd  wife  after  their  marriage,  bat  before  the  passing  of  the  Married  Women's 
Property  5tet  (III  of  1874),  the  plaintiff  sought  to  render  liable  proper^ 
settled  on  the  marriogo  upon  the  wife  for  her  separate  use  withoat  power  of 
anticipation.  The  marriage  was  oontncted  after  the  passing  of  the  Indian 
Svooessign  Act, 
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1874 


Pktbbs 

V. 

Makuk* 


Held,  that  s.  4  of  that  Act  did  not  prevent  the  operation  of  the  dauae  in  the 
marriage  settlement  in  restraint  of  anticipation  (1). 

Seldf  further,  that  s.  8  of  the  Married  Women's  Property  Act,  1874  (2), 
does  not  apply  to  contracts  made  before  the  passing  of  the  Act 

BemUe  per  Couch,  €.J. — If  the  contract  hod  boon  made  after  thai  Act 
came  into  operation,  the  plaintiff  would  have  had  a  remedy  against  the  wife's 
separate  estate  notwithstanding  the  clause  restraining  anticipation. 

Appeal  from  a  decree  of  Pontif OX,  J.,  dated  the  12th  March 

1874. 

The  salt  was  broaght  to  recover  the  balance  of  principal  and 
interest  due  upon  two  promissory  notes,  dsited  the  6th  May 
1871  and  the  22nd  June  1872  respectively,  made  by  the  first 
two  defendants  Theodore  Zorab  Manuk  and  his  wife  Bipsima 
Theodore  Zorab  Manuk,  whereby  they  jointly  and  severally  pro- 
mised to  pay  Rs.  450  and  Bs«  2,000.  The  plaint  alleged  that  the 
defendant  Theodore  Zorab  Manuk  had  become  an  insolvent  ;  tlmt 
the  defendant. Bipsima  Theodore  Zorab  Manuk  was  an  Armenian 
by  race  born  at  Dacca  in  Bengal  of  Armenian  parents  who  were 
born  in  Calcntta,  and  that  she  was  married  on  or  about  th® 
22nd  June  1868,  and  after  the  passing  of  the  Indian  Succession 
Act  ;  that  upon  her  marriage  a  largo  sum  of  money  was  settled 
upon  her  for  her  separate  nse  in  the  names  of  the  two  defendants 


(1)  Ac*  X  0/  1866,  «.  4.— "No 
person  shall,  by  marriage,  acquire  any 
interest  in  the  property  of  the  person 
whom  he  or  she  marries,  nor  beoome 
incapable  of  doing  any  act  in  respect 
of  his  or  her  own  property,  which 
he  or  sho  could  have  done  if  unmar- 
ried." 

(2)  Act  in  of  187i,  PreflmAfe,— 
•  •  •  •  «  Whereas,  by  force  of  the 
said  Act  (t.  «.,  The  Indian  Saccesaion 
Act,  1866),  all  women,  to  whose  mar- 
riages it  applies,  are  absolute  owners  of 
all  property  vested  in,  or  acquired  by, 
them,  and  their  husbands  do  not  by 
ihdr  marriage  acquire  any  interest  in 
Bnoh  property,  but  the  said  Act  does 
not  protect  snch  husbands  from  liabili- 
ties on  account  of  the  debts  of  their 
^ives  coitiacted  before  marriage,  and 


does  not    expressly     provide   for   the 
enforcement  of  claims    by   or  against 
such  wives  ;  it  is  enacted  as  follows  : — 
S,  8  —"If  a  married  woman   (whether 
married  before   or  after  the  Ist  day   of 
January  I8G6)    possesses  separate  pro- 
perty, and  if  any   person  enters   into  a 
contract   with   her   with     reference  to 
such  property,  or  on   the  faith  that   her 
obligation  arising  out   of  such    contract 
will   be    satisfied  out  of  her  'separate 
property,  such  person  shall    be  entitled 
to  sue  her,  and  to  the  extent     of   her 
separate  property,    to  recover   agaitast 
her  whatever  he  might  Uhve   recovered 
in   such   suit  had  she  been    u]|married 
at  the  date  of  the    contraot     and    con- 
tinued unmarried  at  the    execution   if 
the  decree*  •  •    •»' 
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Jobannod  George  Bagram  and  Simon  Johannes  Bagram;  and  ifc  1874 

prayed  that  the  plaintiff   might  have  ^judgment    to  recover  the  pBTiita 

amount    due  for  principal  and  interest  on  the  said   promissory  ^** 
notes  from  the  defendants  Theodore  Zorab  Manuk  and  Bipsima 

Theod9re  Zorab  Mannk,  and  that  the  defendants  Johannes 
George  Bagram  and  Simon  Johannes  Bagrara  might  be  dh*ected 
to  pay  to  the  plaintiff  the  amount  so  adjudged  to  him  ont  of  the 
income  of  the  said  trust  fund.'' 

Under  the  settlement  mentioned  in  the  plaint,  certain  property 
therein  described  was  vested  in  the  defendants  Johannes  George 
Bagram  and  Simon  Johannes  Bagram  upon  trust  amongst  other 
things  to  pay  over  the  whole  of  the  profits  of  such  trust  estate 
from  and  after  the  marriage  of  the  defendants  Theodore  Zorab 
Manuk  and  Bipsima  Theodore  Zorab  Manuk  to  them  jointly 
npon  their  joint  receipt^  hut  in  case  the  said  Theodore  Zorab 
Manuk  should  become  insolventj  then  to  the  defendant  Bipsima 
Theodore  Zorab  Manuk  npon  her  separate  receipt  free  from  the 
debts  or  control  of  the  said  Theodore  Zorab  Manuk,  and  without 
power  for  the  defendant  Bipsima  Theodore  Zorab  Manuk  to 
alienate  or  in  any  manner  anticipate  the  same  ;  and  certain 
otber  trust  estate  was  vested  in  the  defendants  Johannes  George 
Bagram  and  Simon  Johannes  Bagram  upon  trust  among  other 
things  to  pay  over  the  whole  of  the  profits  thereof  unto  and  to 
the    ase  of  the  defendant     Ripsima  Theodore  Zorab  Manuk  for 

and  during  the  term  of  her  natural  life  for  her  separate  nse  and' 
free  from  the  debts  or  control  of  the  said  Theodore  Zorab 
Manuk,  without  power  of  anticipating  or  alienating  the  same. 

The  defendant  Bipsima  Theodore  ZorabManuk  in  her  written 
statement  contended  that  the  provision  in  restraint  of  anticipa- 
tion prevented  the  proceeds  of  the  trust  estate  from  liability  for 
the  plaintiff's  claim. 

The  trustee  defendants,  who  appeared  by  a  separate  attorney, 
merely  submitted  the  construction  of  the  settlement  deed  to  the 
Court. 

The  defendant  Theodore  Zorab  Manuk  did  not  appear. 

PoKTiFiss,  J«-»On  construction  of  s.  4  of  the  Indian 
Succession  Act,  I  have  po  doubt  what  ever  the  only  effect  of  the 
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^^^^  section  is  to  make  every  femftie  wbo  comes  withitt  the  Act,  Bind 
PxTsu  who  was  married  after  the  Act  came  into  force^  Bnjoj  her 
M^  VL  P>'0P^7  ^^  ^^^  separate  nse  without  a  specific  contract  for  that 
pnrpose.  The  doctrine  of  separate  nse  havinf;;  been  estaUished 
for  the  benefit  of  married  women^  Oonrts  of  Equity,  assuming 
them  to  be  mentally ,  as  well  as  physically,  weaker  than  their 
husbands,  found  it  necessary  to  protect  them  from  the  undue 
influence  of  their  husbands,  and  accordingly  reoogniaed  tka 
clause  restraining  married  women  from  anticipation  dnsing  their 
coverture.  Without  protection  of  doctrine  the  separate  use 
would  have  been  and  would  still  be  a  disadvantage  instead  of  a 
benefit  to*married  women.  I  see  no  reason  why  tbia  pretection 
is  less  needed  since  the  recent  legislation,  or  why  it  should  not 
be  continued.  Femalea  still  require,  and  Courts  of  Equity 
ought  in  my  opinion  to  still  afford  them  the  protection  which  was 
originally  afforded  them.  The  clause  in  question  is  in  &ioi  part 
of  a  contract,  and  I  see  nothing  in  the  SucoesaioB  Act  whicli 
makes  such  a  contract  illegal  or  invalid.  For  the  Act  to  have 
that  effect,  I  think  a  deliberative  legislative  intention  should 
appear,  and  I  can  find  none  sucfa« 

The  plaintiff  therefore  cannot  reach  any  property  whidi  waa 
settled  on  the  female  defendant  without  pewer.of  aatioipatioa« 
The  suitwill  be  dismissed  with  costs  on  scale  £To.  2, 

3Cr,  Kennedy  mentiona  the  Act  just  passed  for  the  proteetion 
of  the  propertyof  women  manried  before  the  passing  of  the 
Indian  Succession  Act.  The  Court  oonsidera  it  does  notaiffect 
the  case. 

From  this  deeiaipn  the  plaintiff  appealed* 

Mr.  Kennedy  for  the  appellant.-^The  separate  estate  of  a 
married  woman  was  the  creature  of  equity ;  and  in  strict  accord- 
ance with  the  principle  on  which  it  was  allowed,Gourt9  of  Equity  . 
recognised  the  validity  of  a  clause  prohibiting  alienation  without 
the  annexation  of  any  limitation  over  to  operate  by  way*of  defeaz- 
ance  of  the  first  estate<^lFaodin<«/oa  v.  Waikir  (1)*  But  since 
the  passing  of  the    Succession  Act,  a  feme  covert  in  India  holds 

(1)  2  Rubs.  &.  Myi.,  [97, 
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h^r  8Q(mrarto  asiatd  by.  f oroe  of  the  Sfeatate,  and  not  by  force  of  1874 
ihe  donx>i^A  mtention  bein^c  givea  effect  to  b;  a  Court  ofBqnity.  IhtrnT^ 
S.  4  of  the  Sttooession  Aot  places  a  married  woman  so  far  as  her  ^  ^ 
property  is  concerned  in  precisely  the  eame  position  as  a.man  ; 
scie  Ar^er  v»  WaiUna il),  end-tbe  preamble  of  the  Marrried 
Women's  Fropr^iy  Act  (ill  of  1874)  in  irbich  the  Legislature 
expressly  declare  Uiat  by  foroe  oitheSneceseion  Act  ^'alLwottien 
to  whose  maniages  it  applies^erdi)sohite  owners  of  all  property 
Tested  ini  or  acquired  by^  them«''  In  the  case  of  a  man  a  pro*- 
liibitioit  of  this  scot  would  be  bad  for  repugnancy.  It  ia  the 
marriage  which  gives  effect  to  the  clause  :  the  prohibition  ceases 
pn  the  death  of  the  husband  and  rerives  upon  remarriage, 
TuUett  v.  Armstrong  (2) ;  the  marriage  therefore  must  be 
regarded  as  the  causa  camans  of  the  prohibition..  [Couch,  GJ^^^ 
Your  argument  goes  to  this  length  that  the  Succession  Act 
wholly  deprives  a  father  of  the  power  of  making  a  settlement 
like  tbo  one  before  us.  Maophbbsoh,  J.«— Equity  recognized 
two  things :  firsts  the  separate  estate ;  and  secondly^  the  restraint 
on  anticipation.  The  facts  that  the  first  is  now  recognized  by 
Statute  is  no  reason  against  the  second  continuing  to  exist]  In 
TuUett  V.  Armstrong  (2)  the  Lord  Chancellor  says : — '*  The 
separate  estate  and  the  prohibition  of  anticipation  are  equally 
creatures  of  equity^  and  equally  inconsistent  with  the  ordinary 
rules  of  property.  The  one  is  only  a  restriction  and  qualifica- 
tion of  the  other.  The  two  must  stand  or  fall  together/'  The 
Married  Women's  Property  Act  (III  of  1874)^  s.  8  enacts  that 
the  separate  estate  of  a  married  woman  shall  be  liable  for  her 
post  nuptial  contracts.  In  Sanger  y»  Sanger  (3)^  a  similar  ques- 
tion arose  on  33  &  34  Vict.,  c.  93^  a.  12^  which  provides  that  a 
husband  shall  not,  by  reason  of  his  marriage,  be  liable  for  the 
debts.of  his  wife  contracted  before  marriage^  ''bat  the  wife  shall 
be  liable  to  be  sued  f or^  and  any  property  belonging  to  her  for 
her  separate  use^  shall  be  liable  to  satisfy,  such  debts  as  if  she 
had  continued  unmarried/'  And  in  that  case  the  Master  of  the 
Bolls  held* that  the  section  extended  to  property  settled  to  the 
separate  use  of  a  married  woman  without  power  of  anticipation,     . 

'  (1)  8  B.  L.  B.,  372.  (fi)  4  Myl.  &  Cr.,  377. 

(3)  L.  B.,  11  Eq.f470. 


3SS  BENGAL  LAW  EEPORTS.  [VOL.  Xllt. 

1874  The  Advocate*  Oeneral  {Mr,  Evans  mth  hm)  for  Mrs.  Maitak 

PKTERfl  contended  that  a.  4  of  the  Snceesdioa  A^t  did  not  affect  property 
^'  acqaired  under  a  marriage  settlement  like  that  of  Mr.  and 
Mrs.  Manuk^  but  only  property  which  had  come  to  the  wife  by 
inheritance  or  in  a  similar  way,  nor  could  the  operation  of  the 
section  be  enlarged  by  the  preamble  of  Act  III  of  1874.  Mrs. 
Manuk  took  merely  a  litnited  interest  under  the  settlementi 
and  but  for  the  settlement  she  would  have  had  no  property  what- 
ever in  the  trust  fund.  Although  the  clause  restraining  aliena- 
tion is  only  efficacious  during  coverture,  it  is  not  the  marriage^ 
but  the  deed  of  settlement^  which  creates  the  prohibition  :  the 
trust  for  separate  use  and  the  prohibition  are  equally  valid  in 
their  inception,  whether  the  feme  cestnique  trust  be  sole  or 
covert  when  th^  instrument  comes  into  operation  ',  Watkins' 
Principal  of  Conveyancingi  9th  edit.,  p.  437.  Act  III  of  1874. 
does  not  apply  to  contracts  made  before  the  passing  of  the  Act. 
To  hold  otherwise  would  be  to  annex  a  term  to  the  contract 
which  was  not  contemplated  by  the  parties. 

Mr.  Ilill  for  the  trustees. 

Mr.  Kennedy  in  reply. 

Cur.  adv.  vuU. 

The  following  judgments  were  delivered  :— 

Couch,  0.  J.  (after  briefly  stating  the  facts  continut3d) : — 
No  obje  etion  is  taken  in  the  grounds  of  appeal  that  tho  suit 
ought  not  to  be  dismissed  as  against  the  husband.  The  object 
of  it  was  to  have  the  balance  which  is  due  on  the  notes  paid  out 
of  the  separate  property  of  the  wife  ;  and  the  question  we  have 
to  decide  is  whether  the  separate  property  of  the  wife  is  liable, 
and  the  trustees  ought  to  pay  the  amount  due. 

The  section  of  the  Indian  Succession  Act  that  is  relied  on  is 
the  4th,  which  says  that  "no  person  shall,  by  marriag;e,  acquire 
any  interest  in  the  property  of  the  person  whom  he  or  she 
marries,  nor  become  incapable  of  doing  any  act  in  respect  of  his 
or  her  own  property,  which  he  or  she  could  have  done  if  unmar- 
ried.''   It  was  contended  that  the  effect  of  this  is  to  prevent  the 
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opentioQ  of  tihe  c&asaiii  tlo  marriage  setAlemeni  By  which  Big      ^^'^^' 
f&aoBie  deleadaab  &  rastrasiiiBd  from   aatioipating  or  aUoDaAiiig*     BsTnsi 
the  iBcomo  of  tbo  property  which  was  settled  to  her  separate     i^^hu^. 
vee*    Now  thaiaabiiity  to   anticipate:  or  aUenate  the  iocoxae  is 
not  an- incapacify' which  is  caased  by  the  marriage.    ¥n'der  the* 
settlemeiit  abet  talfces  «  linitodi  iotoreiit.    Xhe  money  was  giveou 
t&  be  hdd  kj  Ae  trasteea  upon  tmst  to  pay  the  intezest  to  her: 
lor  life  lor  has  solerjand  aeparata.  Hse  free  from  the  ddbts  of  her 
hnsbaad  and  without  power  o£  antioipatiag    or  alieaatiBg  the 
same, aadber  iacafaci^  to  aaticipate  or  aiienate is  oaased  by 
the  liiaitatioQof  the  iaterest  which  8he>  takes  ander  thesettie- 
meat.    It  ia  troe  that,  according  to  the  authorities  by  which  the 
law  OB  this  sabjpct  has  been  settled  in.Eaglaad^  a:restaraint  oe 
limitation  of  this  kiad  caa  operate  only  daring  the  marriage ;  bat 
this  does  not  nttke  the.  marriage  the  cause  of  ik    The  restraint 
ia  created  by  the    settiement*    If   there  were  no  such  words 
in  the  aetUemeat,  andthe  property  was  given  to  the  wife  for  life^ 
tho'  marriage  wonld  make.no  difference^  although  it  was^saidito 
be    icr    her  sepaorate  usa    Unless   the   husband  aoquired.  aa 
interest  in  it^. she  would,  have  the.  same,  power    ol  alienation. or 
anticipation  as  if  she  werosiagle.    The  words  of  the  seciion  are  :—• 
'^  No  person  shalli.by.  marriage^  acquire-  any  interest  in  the  pro^ 
}>erty  of  the.persoa  whonii  he  or  she  marries,  nor  become  incapa- 
ble of  doing  uiy.  act  in  respect  of  his   or  her  own  property,, 
which  he  or  she  couldhave  done  if  unmarried.^'     She  doesnot  by 
the  marrtagp  become  inoi^ble  of  anticipating-  or  alienating. 
In  this  case  she  never  was  capable  of  anticipating  or  alienating 
the  income  arising  from  this  moufy  because  she  had  no  right*  to 
it  until  the  marriagOi  and  then  she  had  no  power  to  anticipate  or 
alienate.    I  think; therefore  that. upon  this  seetion  the  contention 
for  the  appellant  cannot  be  supported*. 

BfU  Mr*  Keanedy»  who  appeared  for  the  appellant,  referred  to 
4ot  III  of  187 ir,  and  relied  upon  the  preamble  to  it  and  upon 
GU  8.  The  preamblo  recites  s«  4  of.  ^le  Indian  Succession  Act 
and  continuae : — "  And  wheoreaa,  by  force  of  tbe  said  Act,  all 
women,  to  whose  marriages  it  applies,  are  absolute  owners  of  all 
property  vested  in,  or  acquired  by,  them,  and  their  husbands  do 
not.  by  their  marriage  acquire  any  interest  in  such  property,  but 
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1S74        tbe  said  Act  does  not  protect  such  linsbands  from  liabilities  on 
FBTIB8      account  of  the  debts  o£  their  wives  contracted  before  marriage* 
ji  ^'         and  does  not  expressly  provide  for  the  enforcement  of  claims  by  or 
against  such  wives."    I  think  the  words  "  are  absolute  owners 
of  all  property  vested  in,  or  acquired  by,  them,"  must  be  read 
not  alone  but  in  connexion  with  the  words  which  follow ''  and 
their  husbands  do  not  by  their  marriage  acquire  any  interest 
in  such   property."    What  is  meant  to  be  declared    is    with 
reference  to  the    effect  of   the    marriage    on    the  property  of 
the  woman  in  giving  to    the    husband  an  interest    in    it.    I 
do  not  think  that    tiie    Legislature,    when   using    the  words 
''  absolute  owners,"    intended  to    make    a   declaration  which 
would  have  the  effect    of    extending    the  provisions  of  s.    4 
of  the  Indian  Succession  Act.    It  was  intended  to  describe  the 
legal  effect  of    s.    4,  and  the    word  ^'  absolute"  will  have  a 
fair  meaning  given  to  it  as  used  with  reference  to  the  husband 
not  acquiring  any    interest    in   the  property.     Supposing  the 
preamble  can  have  the  meaning  which  Mr.  Kennedy  contended 
for,  and  can  be  treated  as  a  declaration  by  the  legislative  author- 
ity of  the  law, — u  declaration  that  a    woman    is  the  absolute 
owner  of  property   notwithstanding  that,  in  the  settlement  by 
"v^hich  she  acquires  it,  there  is  restraint  against   anticipation 
and  alienation, — I  think  that,  as  a  declaration  by  the  legislative 
authority  of  what  the  law  is,    it  ought  not  to  have  a    retro- 
spective effect  any   more   than  any  other  provisions  in  the  Act. 
The  Legislature  may  declare  that  such  is  the  law,  but  without 
something  showing  that  it  was  intended  to  give  to  the  declaration 
a  retrospective  effect  it  ought  not  to  have  it. 

If    s.    8    were    applicable   to    this    case,  I  should   say    it 

would  make  the  separate  property  of    the  wife  liable  notwith 
standing  this  clause  in  the  settlement,  because  the  words  there 

are  very  different  from  the  words  in  the  Indian  Succession 
Act.  They  are  : — *'  If  a  married  woman  (whether  married  before 
or  after  the  the  1st  day  of  January  1866)  possesses  separate  pro- 
perty, and  if  any  person  enters  into  a  contract  with  her  with 
reference  to  such  property,  or  on  the  faith  that  her  obligation 
arising  out  of  such  contract  will  be  satisfied  out  of  her  separata 
property,  such  person  shall  be  entitled  to  sue  her,  and  to  the 
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extent  of  her  separate  property,  to  recover  against  her  what-       1874 
ever   he   might    have   recovered  m  such   suit  had   she  been      pjitem 
unmarried  at  the  date  ol  the  contraet  and  continued  unmarried     ^Z'. 
at  the  execution  of  the  decree.'' 

These  words  are  substantially  the  same  as  the  words  in  s.  12 
©f  the  33  &  34  Vict.,  c.  93,  upon  which  the  late  Master 
of  the  Rolls  held  in  Sanger  y^  Sanger  (1)  that  the  separate  pro- 
perty of  a  married  woman  was  liable  notwithstanding  any  clause 
against  anfcioipatioiK  The  qjoestion,.  then,  is  whether  s.  8 
of  Act  III  of  1874  applies  to-  the  present  case,  whether  it  is 
tetrospective  and  applies  to.a  contract  made  before  the  passing 
of  the  Act.  I  think  it  does  not.  The  worde  *'  if  any  person 
enters  inta  a  contract  with  her  with  reference  to  such  property, 
or  oa  the  faith  that  her  obligation  arising^  out  of  such  contraci  will 
be  satisfied  out  of  her  separate  property  "  appear  to  me  to  point 
to  contracts  entered  into  after  the  Act  had  been  passed^  and  not 
to  be  intended  to  affect  contracts  made  before,  and  to  alter  the 
rights  of  persons  or  the  obligatiom  arising  out  of  them.  If  it 
could  be  considered  to  be  a  law  of  procedure  only,  it  might  be 
held  to  have  a  retrospective  effect.  But  it  is  not  a  law  of  pro^ 
eedure.  It  is  a  law  by  which  an-  effect  is  given  to  a  contract 
with  a  married  woman  which  it  had  not  before,  and  it  declarea 
that  a  contract  entered  into  on  the  faith  of  its  being  paid  out  of 
the  separate  property  shatl  be  so^  satisfied.  I  think,  therefore, 
that  s.  8  does  not  apply  to  this  case,,  and  that  the  decision  of 
Pont  if  ex,  J.,  should  be  upheld.. 

it  may  be  (and  1  strongly  incline  to  think  that  I  should  adopt 
the  opinion  of  the  late  Master  of  the  Rolls  in  the  case  I  have 
refrered  to)  that,  where  a  contract  is  made  after  Act  III  of  1874 
came  into  operation ,  there  will  be  a  remedy  against  the  separate 
property  ol  the  wife,,  although  there  is  a.  cbuise  against  aliena^^ 
tion  or  anticipation  in  the  marriage  settlement.  I  have  said 
I  incline  to  this  opinion^  because  what  I  may  now  say  cannot  be 
eoBsidered  "as  a  deoision.  Being  of  opinion  that  the  Act  has 
not  a  retrospective  effect,  it  is  not  necessary  to  decide  that  ques* 
iioa  in  the  present  case. 

■    (l)L,B.,llE(i.,«ft, 


392  SEN&AL  LAW  ftfiPOBTS.  ITOL.  XJIL 

^W4  ^1^  appeal  wi  11  be  dismisMd  witb  <08i»..    As  MaopheBson,  J.^ 

'    Fmu      BBjB  ihafc  trostees   are  generaUy  allowed  separate  costs  io  thia 
Makuk.      C^^"^y  ^^  trastees  will  have  a  separate  set  of  oosts  in  ihia 
appeaL 

Macphsbsoit^  J. — I  al^o  am  of  opinion-  tfiab  nofching  in  the 
Saccession  Act  renders  a  provision  against  anticipation  nagatory^ 
and  that  the  Act  III  of  1874  is  not  applicable  to  this  case. 

Appeal  digmiB8ed^ 

Attorney  for  the  plaintiff:  Mr.  Caarapiet^ 
Attorney  for  Mrs.  Manuk ::  Wr.  A  0^  Moses*. 
Attorney  fior  the  trnstees :  Mr»  !Zbrdb^ 


TESTAMBNTAET  AKD  DTEESTATE  JDBISDIOTIOW. 

Before  Mr.JueUte  Pent^m. 

Is  THS  600I>&  OV  WYIIT7E9.  DSGBASBD^ 

r^tj       WUL'^'^hwU  dffProbaie^AUeiUaien  and  SubscripUon^l  Vusi^  e.  96  (ITtU* 
^  ^      *-  M),  8.  9— JBii«fl»  Sueceasi^  Aei  (X  0/  186fx)^  e.  60. 

To  the  win  of  A,  a  British  born  sabjeot  and  »  member  of  the  Bengal*  Cirii- 
Storrioe^  who  died'  in  India  poeseased  of  personal'  property  only,  a  aative^ 
servant  of  the  testator  purporting  to  attest  the  will'  appended  words  in  the- 
Persian  ofaaraoter  signifying  '*  This  is  A's  vignatore.'*' 

JSTsZci' on  an  appUoation  for  probate  that  this  was  not  ft  sufficient  sabserip^^ 
tion  of  the  wiU. 

B^nMe. — A  signature  by  mark  would  be  a  suffioient  signatnoe  to  a  will  by 
ft  witness  under  the  Indian.  Bnocession  Aot. 

Tms  was  an  application  for  preihate  of  the  wilt  of  J^niy 
Le  Pber  Wynne,  a  member  of  the  Bengal  Civil  Service^,  who 
died  OB  the  4th  May  1>874.  The  wiH^  which'  vetsted  only  U> 
personal  property,  was  essauted  o&  the  89th  April  t8S4^  One  of 
the  attesting  witnesses  to  the  wilt  was  <&  nathre  setvant  of  the 
testator,  who,  as  his  attestation,  wrote  some  words  in  the  Persian 
character,  of  which  the  translation  was  '^Thia  is  Mr»  Wynneli 
eignatore/'  without  wg  j|i0aita£rd.^r  oaiatk. 
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In   sopporb   of   the  application^   an  aflfeJavife  of  tie  native       ^* 
servant  by  wfaom  the  will  purported  tO'liave  been  attested  wa»  -in  tvk  Goom 
|Hit  in.    In  Urn  affidavit^  alter  stotiiig  tbat  lie  satr  tbe  testator  ^  ^^««« 
fiign  the  will  in  the  pveaenoeof  himsdl  and  the  other  attesting^ 
witnees  thereto^  he  coaiiQiied  ^— "  I  was  veqoested  ie  sign  as  a 
witness  te  the  daoeased's  signatnre^^  and  I  aooordingly^  in  the 
presence  of  the  testator  and  o£  the 'said  SanMiel  Bower  Partridge 
(the  other  attesting  witness),  we  all  being  present  at  the  same 
time^  wrote  the  Persian  characters  appearing  en  the  said  wiB'^ 
and  now  shown  te  me  with  the  intention  of  signing  as  a  witness/^ 

Mr.  Eifansy  for  the  exeontor^  contended  that  the  attestation  was. 
sni&cientv  and  relied  on  the  ease  ef  Jn  the  Oood»  of  Sperling  (1)^ 
in  which  it  waa  held>  that  where  a  witness  subscribed  as. 
^  SMvant  te  Mrs.  Sperling/^  it  was  a  sufficient  subscription.. 
The  affidavit  shows  that  the  words  written  in  Bersiaa  were 
atia^ed  with  the  iatentbn  of  witnessing  the  wilU  Under  the 
Indian  Succession  Act^  s.  50)  the  witnesses  must  eign^  bat  a 
testater  may  affix  hia  mark;  if  the  word  '*-  sign^  excludes  signa^ 
tnre  by  a  marl:».  the  result  would  be  that  a  testator  might  be  an  } 
illiterate  person,  but  the  witnesses  te  his  will  most  be  able  ta 

write.  An  Englishman  in  this  eountiy  may  frequently  find 
himself  surrounded  by  natives  wha  are  unable  either  teread  or 
write  ;  would  a  will  made  under  such  a  state  of  circumstance  be 
dedared  invalid  beoanse  the  witnesses  h^d  affixed  their  marka 
only  T  Howevor  this  may  be>  the  words  of  the  English  Ae^ 
are  '^  attest  and  subscribe/'  and  it  is  submitted  that  what  waa 
done  here  satisfies  the  Act. 

(hur.  odTv.  imU. 

PoiJiTXtBX^  J.<— -I  regret  that  Z  am  unable  to  gprant  this  appli-^ 
cation  for  probate.  The  Englisli  Aot  requires  that  the  witnesses 
shall  ^'  attest  and  subscribe'^  the  will.  The  Indian  Act  requirea 
that  the  witnessea  shall  ^  sign'^  the  will.  I  am  inelined  te  think 
ihat  a  signtiture  by  mark  woulid  be  a  sufficient  signature  by  a 
witness  even  under  the  Indian  Act,  as  it  would  nndonbtedly  be 
jfuider  the  English  Act.    But  the  subscription  in  whatever  form 

(1)  3  Sw.  A  Tr.,  27^. 
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H^74       it  may  be^  nmst  be  landed  to  be  a  sigoatore  by  name,,  mark  or 

In  THE  GoooB  description.    I  am  of  opinion  that  the  khidmaigar  did  not  write 

aw  Wknni.  the  Persian  word* "  this  is  Mr^  Wynne'a  signature"   with  the 

intention  at  the  time*  that  those  words,  or  any  o£  them^  should 

be  conndetedafrhiS  signature  or  mark..    There  are  numerous 

English  cases  which  show  that  those  words  would  not  be  consi- 

.  dered  a  sufficient  subscription  under  the  English  Act..    The  last 

of  such  casesi— Jn^  the  Qoode  of  Maddock  (I) — is  a  very  la  to 

decision  by  Sir  James  Hannen^ 

Applicatian  reftisedr 

Attorneys  for  the  pelitionw  r.  Messrs*.  Berners  ^  Co.. 
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Before  3£r.  Juitics  MaepTurson. 
,^^^  M/LDHUB  OHUNDEB  DEY  v.  LIW: 

12.    .     Bin  ef  Ladin§r^C<msirtteU<m—'LiahUUy  of  Moitef^Negligmce^Surde^ 
•'  of  Proof ^Ettoppel^ 

The  defeDdtat^  mMter  of  the  Bteamer  Seindioi.  sigiied'  a  bill  of  lading  by 
whioh  he  agreed  with  G.  &  Co.  of  London  to  deliver  at  Galcntta  to  them  or 
their  order  four  casks  of  brass  wire  whioh  were  shipped  on  board  ihe^  StiruU'a. 
The  casks  were  described  in.  the  bill  of  lading  as  bearing  a  certain  mask 
beneath  which  was- the  word  "  Galoatta,"  as  being  the  port  of  destanotian,  and 
they  were  stated  as  being  carried  sobject  to.  the  following  ezoeptioos  : — "  The 
ship  is  ot  liable  for  obllteratton  or  absence  of  marks,  numbers,  address  or 
desorption  of  goods  shipped ;  and  expenses  and  losses  by  detention  of  ship 
or  caigo,  .caused  by  incorrect  marking,  or  by  incomplete  or  incorrect  deeorip- 
tion  of  contents,  shall  be   borne  by  the   owners   of   the    goods.    In  case  any 

part  of  (he  within  gooda  cannot  be  found,  during  the  diip's  sti^  at  the-  port 
of  destination,,  they  are».  when  found,,  ta  be  sent  back  by  first  steamer  at  the 
ship^s  risk  and  expense,  and  subject  to  any  proved  claim  for  loss  of  maiket. 
The  ship  shall  not  be  liable  for  incorrect  delivery,  unless  each  package 
shall  hare  been  distinctly  marked  by  the  shippers  before  shipment  with  the 
.port  of  destination."  The  bill  of  lading  was  endorsed  by  C.  ^  Go^  to  the 
plaintiff  a  trader  in  Calcutta,  who»  on  the  arrival  of  the  Qcindia  at  that  port, 
applied  for  delivery  of  the  four  casks ;.  and  it  then  appeared  that  they  had 
been  landed  at  Colombo.    In  a  suit  to  recover  the  price  of   the  goods,  ffetd^ 

(1).  L.  R.,  3  P.  &  M,,  169, 
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lOie  defeadaiit  WMi   estopped  Arom  Alleging  tluct    tliecuhiirere   not  marked  as        1^74 

■toted  In  ifae  bill' of  lading.    Uwaa>open   however    to  the    defendant  to  prove      „ 

that  the  oaaka  did  not<m4*hek    anival   at  Odloinbo>liear   the  word  ''Calcatta,"  ChundsbDbt 

and  thus  to  bring  himflelf  within  the  claiue  in  the  bill  of  lading,  exempting  the  v. 

^hi'p  from  liability   for  obliteration  or   ahsenoe  of  marki  }  but  on   proof  of  thie  ^' 

in    order  to  disentitle   the  plaintiff,  to   snooeed,  the  defendant  muitt  ahow  that 

the  absence  or  obliteration  oanaed   the  landing  at   Golombo.    It  was    found  on 

the  eiddemoe  that  he  had  failed  to  do  this»  and   a  deorse  was  given  for  the 

ptaintiff« 

Thb  plaintiff  who  was  a  dealer  in  liardware  m  Barra  Bazar^ 
brought  this  Btiit^  as  endorsee  of  a  ^bill  of  ladings  against  the 
master  of  the  steam-ship  Sdndia  to  recover  £be  sum  of 
Bs.  1^425ji:he  VBtlae.of  fonr  casks  d!  brass  wire  which  the 
defendant  failed  to  deliver  to  the  plaintifiE  in  accordance  with  the 

terms  of  thebill  oFIading. 

The  casks  in  question  had  been  shipped  in  London  on  board 
the  Bcindia  on  10th  April  1878|the  defendant  agreeing,  by 
the  bill  of  lading,  to  deliver  them  in  Calcutta  iK>  Messrs.  Ooult- 
bard  &  Co.,  of  Londoui  or  their  -order.    The  bill  of  lading  was  , 

'^ndorsedby  Messrs.  Coulthard  &  Co.  to  the  plaintiff. 

It  was  stated  in  the  bill  of  lading  that  the  goods  were 
'^'marked  and  numbered  as  per  margin/' and  tbe  mark  in  the  . 
margin  was  C  within  a  triangle^  and  the  letters  M  and  D  on  either 
Bide,  with  the  word  ''Calcutta"  below.  The  following  amongst 
either  ''oondifions  and  exceptions''  were  ooBtained  in  the  bill  of 
lading  :— 

*Tlieship  IS  not.  liable  ♦  •  •  to  iaaoooraoies,  obliteration  or  absenoe 
o{  marks,  nnmbers*  address  or  description  of  go^  shipped.  ••  •  and 
expenses  and  losses  by  detention  of  ship  or  oarg^,  oanaed  by  iaoorreot 
marking ;  •  *  •  shall  be  T>ome  by  the  owners  of  the  goods." 

"In  ease  any  part  of  the  within  goods  oannot  be  fonnd  daiiagthe 
8hip*8  stay  at  Ae  port  of  destination,  they  are,  when  fonnd,  to  be  sent 
back  by  first  steamer  at  the  ship's  risk  and  expense,  and  subject  to  any 
froved  claim  for  loss  of  inarket." 

"The  shipsJbAll  not  be  liable  for  incorrect  delivery,  noiess  each 
package  shall  have  been  distinctly  marked  by  the  shippers  '  before  ship- 
ment  with  the  name  of  the  port  of  destination." 

The  Scindia  arrived  at^  Calcutta  in  June  1873,  but  the 
defendant  failed  to    deliver  the  goods  to  the  plaintiff,    and  on 
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1874       eniiniiy  it  appewrod  that,  they  bad  beea  ludsd.  at  Colombo*    Th» 

MadboiT"  ptaiaiilSj  tberefore^  iastitated  this  suit  to  reooivar  th&  Talae  of  tho 

CBUNDKBi>iCT  goods*    AftoT  tho  iBBtilmtioii  of  the  saiti  the  goods  arrived  by 

him      eikother  aAeamer,  though  not  by  the  first  after  the  Sclj^diOi  and 

the  defendant^  thereapoii)  offered  to  deliver  them  to  the  plM.ntiff 

upon  his  paying  the  forwarding  ohargesand  the  costs  iaoarred 

by  tha  defendant  m  this  snit,  which  offer  tiie  plaintiS  declined. 

The  defence  was  that  the  casks  were  not  before  shipment 
marked  with  the  name  of  the-  port  of  destination,  uid.  that  Ae 
defendant,,  theref ore,  was  protected  by  the  exceptions  and  oondi- 
tions  in  the  biQ  of  lading. 

From  the  evidence  grvea  on  behalf  of  tha  defendant)  it 
appeared  that,  when  the  goods  arrived  at  Colombo^  they  did  not. 
bear  the  word  ^Calcatta,^^  and  that  the  head  of  one  of  the.  casks 
kad  been  knodked  oat. 

The  plaintiS  prodnced  themaniSasfe  filed  in  the  Onatom  Honss) 
in  Galciiitta  by  the  defendant  wherein  the  defendant  had  entered 
the  •QuAs  as  goods  to  be  di^iveted  in  Calcntta, 

Mr.  Bvcms  and  Mr.  llacfoe  for  the  plaintiff. 
Mr.  Lowe  and  Mr.  R  il/Zeafor  the  deCendaat.. 

Mr^  JHToeraei— The  defendant  ha'riog  signed  the  bill  of  lading, 

by  which  he  acknowledged  the  receipt  lof  these  casks  bearing 
the  mark  *^  Calontta,'*'  is  now  estopped  from  proving  that,  as 

a  matter  of  fact,  they  did  not  bear  that  mark«  The  exceptions 
in  the  bill  of  lading  will  not  protect  the  defendant,  a  shipmas- 
ter, from  the  cnnseqnenoes  of  his  own  negligence.  It 
Kes  on  the  defendant  to  show  he  has  not  been,  gnilty  of 
negKgence.  Even  if  the  bnrden  of  proof  lies  on  the  plaintiff  in 
the  first  instance,  slight  evidence  of  negligence  will  be  sufficient 
to  shift  it  on  the  defendantr— Cz6c^  v.  6-eneraI  SiBom  JShawgti^ 
iion  (1).» 

Mr.  Lowt  for  the  defendant.— -The  exceptions  in  the  bill  of 
lading^  protect  the  defendant  in  case  of  obliteration  ct  absence  of 
marks>  and  it  lies  on  the  plaintiff  to  show  that  the  casks  were  so 
marked  that  the  marks    could   not  be  obliterated.    A  bill  of 

(1)  L.  B.,  3  0.  P.,  15« 
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lading  like  the  presmt  almost  frees  the  ship  from  all    liability—       ^^^^ 
The  Duero  (1).    In  that  case  Sir  Robert    Fbillimore  expressed     Aadbub 
a  doabt  as  to  whether  a  ship-owner  is  a  common  carrier.     It  is  Cs^'^^^sbDw 
fer  the  plaintiff  to  show  that  the  detention  of  the  casks  was  not       I<aw. 
caused    by  the   way  in  which  they    were    marked — JpeninsHlar 
4md  Oriental  Oompemy  v*  Shcmd  (2).    The    shipper  fcan  insure 
himself  against  the  risk  of  loss  by  the  master^s  negligence,  bat 
the  ship-owner    cannot    do   so,    and    the    tendency  of  recent 
decisions  is  to  shift  this  liability  upon   the  shipper,  who  has  his 
remedy  against  the  under- writer,—  Phillips  v.  Clark  (3)  and  TFiZ- 
ian  V.    The  Atlantic  Royal    Mail    Steam    Navigation  Co.    {ijt 
Again>  the  defendant  is  farther  protected  by  the  bill  of   lading, 
as  these  goods  were  forwarded  from  Colombo  and  are  now  in 
Calcutta, 

Mr.  Maerae  in  reply. — The  condition  in  the  bill  of  lading 
that  the  ship  was  not  liable  for  inaccuracies  of  marks  does  not 
mean  that  she  was  not  liable  for  non-delivery  caused  by  inac- 
puracies.  The  goods  were  not  forwarded  by  the  first  steamer, 
and  therefore  the  defendant  cannot  claim  the  protection  of  the 
bill  of  lading  on  this  point.  Again,  the  defendant  relied  on  the 
exception  which  provided  that  all  goods  must  be  distinctly 
marked  before  ahipment ;  but  the  only  evidence  before  the 
Court  on  this  point  is  the  bill  of  lading,  from  which  it  appears 
that  the  goods  were  so  marked.  The  cases  cited  on  the  other 
side  refer  to  ship-owners  and  shippers^  but  it  is  quite  a  different 
matter  where   the  defendant  is   a  shipmaster^  who  is    bound  io 

look  after  the  goods.  Angel  on  Carriers,  4th  ed^,  p.  209 ;  Abbott 
on  Shipping,  11th  ed.,  281.  Even  assuming  the  master  was 
protected    by  the  bill  of  lading,    still  his   negligence    would 

prevent  his  availing  himself  of  that  protection ;  see  Czech  v. 
Oenerai  Steam  Navigation  (5)  per  Bovile,  0.  J.,  citing  Feiiin'' 
sular  and  Oriental  Company  v.  Shand  (2),  and  per  Wi lies, 
J. ;  see  adso  his  note  referring    to  the  Civil  Code  of   New.  York. 

(1)  L.  R.,  2  A.  ^  E.,  393,  (4)  10  0.  B.,  N.  S.,  463 

(2)  3  Jtfoore's  P.  C,  N.  S.,  272.  (5)  L.  K.,  3  a  P.,  17. 

(3)  26  L.  J.,  U,  P.,  168 ;  ».  C,  2  C,  B.,  N.  S.,166. 
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1874       In  the  present  case   the  plaintiff  hfts  given    ample   proof  o£ 

^  u^lvB    negligence. 
CbukdebDIst 

Law.  MajCphieson,  J. — In    this  case  there  is    bo  doubt    that  these 

four  casks  were  shipped  in  London   to  be  delivered  in   Calcatta^ 

and  that^  as  a  natter  of  fact,  they  were  not  delivered  in  Calcutta^ 

on  the  arrival  of  the  Scindia,  as  they  ought  to  have  been.    They 

were,  by  mistake,    landed    at  Colombo,    and  did  not  eventually 

arrive  here  till  about  the  2l9t  of  July,— more  than  a  month  after 

the  Sciiidia  had  discharged  her  cargo. 

The  defendant  says  that  there  was  no  negligence  an  the  part  of 
the  ship ;  and  he  relies  upon  two  of  the  *'  conditions  and  excep- 
tions'' wkich  form  part  of  the  bill  of  lading  which  he  signed.  One 
of  these  is  as  follows  :— *'The  ship  shall  not  be  liable  for  incorrect 
delivery,  unless  each  package  shall  have  been  distinctly  marked 
by  the  shippers  before  shipment  with  the  name  of  the  port  of 
destiuation.'^  The  bill  of  lading  states  that  these  four  casks  were 
shipped  ''being  marked  and  numbered  as  per  margin."  Tho 
mark  in  the  margin  is  C  within  a  triangle,  and  the  letters  M  andD 
on  either  side,  with  the  word '^Calcutta"  below.  The  defendant 
alleges  that  these  casks  did  not  bear  the  mark  ''Calcutta,'^  aa 
Btated  in  the  bill  of  lading,  and  that  tberefore,  as  they  did  not  bear 
the  name  of  the  port  of  destinatio  n,  the  ship  is  not  liable.  For 
tbe  plaintiff  it  is  contended  that,  as  the  bill  of  lading  states  that 
these  goods  did  bear  the  mark  ^Calcutta,"  the  defendant  cannot 
as  against  the  plaintiff,  an  endorsee  for  value,  now  say  that  they 
did  not  bear  that  mark.  On  theatithority  of  the  case  Of  Howard  v. 
Tucker  (1),  I  think  that  the  defendant  is  estopped  from  now 
saying  that  the  casks  were  not  marked  in  the  manner  stated  in 
the  bill  of  lading,  and  that,  consequently,  this  •'exception  is  no 
protection  to  him. 

But  the  defendant  also  relies  on  another  of  the  "  conditions  and 
exceptions"  in  the  bill  of  lading,  viz., — "  the  ship  it  not  liable 
ior  *  *  *  inaccuracies,  obliteration  or  absence  of  maxks/n umbers, 
address  or  description  of  goods  shipped."  It  is  said,  and  truly, 
that  even  if  the  defendant  is  not  entitled  to  say  that  the  goods 
were  not  properly  marked  wl^en  shipped,  he  may  provOj  if  he 

(1)  1  B.  <fe  Ad.,  72L 
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can^  thafe  when  they  got  to  Colombo  they  did  sot  bear  the  word 

**  Oalcotta/'  and  that  the  word  was  "  absent"  or  "  obliterated/'     Madhub 

within  the  meaning  of  this  exception.     No  doubt  the  defendant  CawojaDjit 

may  prove  that  fact ;  and  I  think  that  be  has  proved  it.  What*  Law 
ever  the  condition  of  the  casks  may  have  been  when  they  were 
ahippedj  when  they  reached  Colombo  no  one  of  tbem  was  marked 
*'  Calcntta.'^  They  all  reached  Colombo  in  good  order,  except 
one,  the  bead  of  which  had  been  knocked  oob.  The  defemdant 
hrss  proved  that  the  three  nninjared  casks  did  not  bear  the  word 
^'  Calcutta/'  and  that  the  end  whicb  was  knocked  out  oS  the 
injured  casks  was  the  end  corresponding  with  the  end  whiek  waa 
markqd  in  each  of  the  other  three*  Althoagh^  however,  when 
the  ahip  reached  Colombo^  there  was  an  absence  or  obliter- 
ation of  the  word  ^'  Calcutta/'  it  does  not  necessarily  follow  that 
the  defendant  is  thereby  relieved  from  responsibility* 

The  words  of  the  ^^  exoeption''  are  peculiar^  and  somewhat 
defective^  if  intend,ed  to  meet  sucb  cases  as  ibis.  •  For  whereas  it 
is  stated  in  the.  bill  of  lading  that  the  ship  is  not  liable  for 
incorrect  delivery  if  the  name  of  the  port  of  destination  is  not 
distinctly  painted  oo  the  goods  before  shipment,  the  langnage 
in  the  "  exception'^  as  to  obliteration  or  absence  of  marks  is  quite 
diSierent,  it  beings  merely  said  that  '^  the  ship  is  not  liable  for 
inaccuracies,,  .obliteration^''  &c.  But  supposing  that  this*  condition 
can  be  read  aa  meaning  that  thn  ship  was  not  to  be  Kable  for 
nou<-delivery  caused  by  inaccufecies,  obliteration,  jbc.,  it  would 
not  relieve  the  deEeudaot  in  tUs  ease  from  responsibility, 
because  there  in  no  evidence  .that  th»  absence  or  obliteration  of 
the  word  *^  Calcutta"  caused  the  landing  at  Colombo.  On  the  con-* 
trary,  there  is  very  good  evidence  that  the  casks  wefe  landed,  there 
simply  by  negligence,  because  it  has-  been  proved  <|uiie  clearly 
that  the  marks  given  in  the  bill  of  lading  (excepting  the  word 
^  Calcutta'^)  remained  at  all  times  q;iiite  distinct  and  legible  en 
the  casks,  save  in  the  case  of  the  one- which  was  injpred^  Thei# 
SQight  possibly  have  been  some  excuse  for  putting  the  injured 
cask  ashore  if  it  had  become  unrecognizable  while  on  board  (of 
which  I  may  remark  that  there  is  no  evidence),  but  there  was 
^e  possible  excuse  as  regards  the  other  three,  the  marks  on  which 

jr^e  p^rfeetlj  distinct.    The  captain  undertook^  by  the  bill  ot 
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^^y*        lading,  to  deliver  tliem  in  Oalcirtta,  and  himself  entered  them  ii» 

MADffUB     the  ship''s  manifest  (which  he  filed  in  the  Custom  Honse  here) 
PBUNDM0HT  ^g  g^^^  ^^  ^^  delivered  in  Cabutta.    And  the  treatment  of  the^ 

li^^*  f onr  casks  shows  that  the  defendant  was  weH  aware  that  th& 
in jnred  cask  formed  one  of  those  corered  hj  this  bill  of  lading, 
amd  onght  to  go  with  the  three  that  were  uninjured  and  marked  ;: 
therefore^  there  is  no  pretence  for  saying  that  the  want  oS  any 
mark  on  the  injured  cask  (even  if  the  ship  was  not  responsible- 
for  the  injury  which  caused  the  obliteratioa  or  absence ' of  mark& 
on  this  cask)  led  in  any  degree  to>  their  being^  put  ashore  at 
Colombo.  If  there  were  anything  to  show  that  the  absence  of 
the  word  ^'  C&lcutta'^  caus^ed  the  mistake,  the  defendant  ttiight 
possibly  have  been  dischai'ged  from  liability^  but  theire  is  no» 
evidence  of  the  sort. 

The  casks  are  still  lyiogiaCalcattainthedefiBndant^s  posses- 

Bien*     On  the  21at  July,  when  they  arrived  by  the    Java^  they 

were  offered  to  the  plaintiff  ou    condition    of  his    paying  the 

forwarding  charges,    and  the  defendant's  costs  incnrred  in  thia 

aetion  which  had   then  already  been  begun.     The  plaintiff   very 

naturally  declined  this  offer  ;  but  he  expressed  his  readiness  to- 

receivo  the  goods,  and  to-  withdraw  the  suit  if  the  defendant 

would  pay  the  costs  which  he  had  inearred   up  to- that  date.     lb- 

seems  to  Hie  that  the  plaintiff's  offer  was  a  fair  and  reasonable 

one.     The   defendant    very    foolisiily    did   Bot  accept  it.     The 

plaintiff    is   therefore    entit^od  now  to-    recover  damages.     The 

defendant  has  put    forward    auother  of   the    '^  conditions  and 

exceptiona'^  in  the  bill  of  kding,.  which,,  to  some  extent,  applies 

to  a  case  suoh  as  this.     It  is  : — ''  In  case  any  part  of  the  wi  thin 

goods  cannot  be  found  during  the    ship's  stay  at  the  port  of 

destination,  they  are,    when    found,    to  be  sent  back  by  first 

steamer  at  the  ship's  risk  and  expense,  and  subject  to  any  proved 

claim  for  loss  of  market."     But  under  the  circumstances  which 

have  occurred,^  that  clause  does  not  affect  this  suit.     For  there 

is  no  evidence  that  the  goods  were    sent  by  the  &vnt  steamer  ;. 

and  so  far  from  being  senti  at  the  ship's  expense,   delivery  waa 

refused  except  on  the  terms  of  the  plaintiff  paying  the  costs  of 
fOrwading  them.*    It  is  a  nieie  question  of   market- value*.    The 

aQtual  costa  of  the  goods  was  £»•  935^  which  is  certainly  macjp 
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lower  than  the  tnarket-rate  at   that  time.  The  plaintifF  claims  at        ^^^ 

the  rate  of  twelve   annas  per    pound.     I  think   ten    annas   per     Madbitb 

pound  was  abont  the  rate'  of  the  day ;  and  there  will  be  a  dearee         ^, 

for  damages  at  that  rate.  ^^^• 

There' will  be  a    decree  for  Ra.  1,187  8  :    and  the   plaintiff  is 

to  give    up  to  the    defendant  the    shipping  and  Custom   House 

documents  for  the  goods  on  being  paid  the  amount  of  the  deci^e^, 

including  costs  on  scale  No.  2. 

Judgmentfor  the  plaintiff. 

Attorney  for  the  plaintiff  .«  Mr.  Dignam^ 

A!tornej'S  for  the   defendant:    Messrs »  Berners^    Sanderson^ 
and  Upton. 


FULL  BENCH. 


Btfov  SirRicha/rd  CouoK    Kt.,  Chief  Jfuiice,  Mr.    Jn»tie^L,S,  JcwXtont,, 
Mr,  Juaiiee  Phsar,  Mr,  Justice  Ainslie,    and  Mr.  Justice  Morris.. 

1874 
BEHARI LAL  MULLlOK  (Dependant)  v,  INBRAMAT^I  CHOW-  Feb.   23 

DHRAIN  (PxAiNTip?).*  


Hindu  LettO'^Siiehet  Adoption. 

Amtm^  Sfidnuiin  Benjira!,  no  ceremoniea,  m  addition  to  the  giving  aDdltakiny 
of  the  cbildy  are  Beoesaary  to  oonstitute  a  valid  adoptiuo. 

The  pTaiDtiff,  a  Hindu  widow,  sued  as  heiress  of  her  deeeased. 
husband  to  recover  certain  property  to  which  she  allieged  ho 
became  entitled  upon  the  death  of  his  brother,  Gobibd  Lai: 
Mullick  without  oth&r  legal  heirs.  It  was  amongst  other  things 
set  up  in  defence  that  Brajasundari^  the  widow  of  Gobind  LaPs 
son,  bad  duly  adopted  one  Harankrishna^  who  thereupon  became 
Gobind  Lal^s  rightf  ul  heir,  and  that  a  portion  of  the  property 
sued  for  was  Brajas  undari^s  stridhan.  The  parties  wer  Sndras  ;: 
and  the   chief  poin  ts   in  issue  in  the  case  were  whether  Braja- 

*'Sega1ar  Appeal,  No.  88  of  1872,  againf  t  a  decree  of  the  Officiating   Jndg^e  of 
Zilla  Moorahedabad,  dated  the  30th    December  18ri^    aaci  m  Qrdte    made  oa 
{iFpUcatioo  for  reyi^w,  dated  the  Ut  February  1872» 
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1874       sundari  did  or  did  nat»  aa  a  matter  of  fact/'rec«ive  Harankrishna 

•r 1 —  as  an  adopted  son  from    the  handa   of  his  father  and  mother  ;'* 

MiTLLicc     and  whether  ''such  giYuigand  receiving  in  the  absence  or  other 

iKDH^MAiTi   <^ei^e™^(x^i^s  &^    ^^0  tii^^^  ^    adoption  is  sufficient  to-  coastitate  a 
CBowouiuaN.  valid  adoption.^' 

Th&  Judge  of  Moorshedabad  eonsidered  that,  upon  the  aothor^ 
ities^  and  especially  with  referenc  to  the  High  Conrt's  rttling  iti 
Bliairabnath  Sye  Y.  Makes  Chandra  Rhadtury  (1)^  something 
more    than  mere  giving  and  taking   ia  necessary  to-  enostixuie  a 

valid  adoption^  even  among  persons  of  the  Sudra  caste.  .  Hi» 
found  on  the  evidence  that  the  fact  of  the  adoption  was  not 
established,  and  accordingly  gave  the  plaintiff  a  decree  for  all 
the  property  claimed^  except  the-  portioa  which  formed  the- 
striidhiinoi  of  Bvajasundari* 

From  this  decision  the- defandaot  appealed  to  the  High  Court* 
The  appeal  came  on  for  hearing  before  Conchy  G.  J.,,  and 
Jackson  and  Fhear,  JJ.^  who-  expressing  an  opinion  that  the 
ease  o£  Bhcnrahnath  8ye  v.  Makes  Chandra  Bhadury^  (li^ 
ought  to  be  further  considered^  referred  ta  a  Full  Bench  the 
ibllowing  question  i-^ 

'^Whether,  '  aiaongsl  Sodras  ia  Bengal^  in  additioi^  te  the 
giving  aad  taking  of  the  child  iu  adoption,  any,  and  if  any^ 
what  ceremonies  are  necessary  to  make  a  valid  adoption  ;.  and  i£ 

any  ceremonies  are  necessary^  at  what  time  they  muse  be  per* 
formed  ?** 

Baboo  Mokini  Moktm  Boy  for  the  appelant. — Amongr  S'ndraa 
the  mere  gift  and  acceptance  of  a  child  are  suffi/sient  to  consti- 
tute a  valid  adoption.  Menu^  Ch.  ix,  v.  168,  p.  262^  says^  *^  He,. 
whom  his  father,  or  sMther  with  hev  husband's  assent,,  gives  to 
another  as  his  son,  provided  that  the  donee  have  no  issue,  if 
the  boy  be  of  the  same  class  and  affectionately  disposed,  is 
considered  as  a  son  given,,  the  gift  being  coafirmed  by  pouring 
water/'  Later  writers  have  enumerated  various  ceremonies  as 
essential,  see  the  the  Dattaka  Mimansa,.  s,  5,  and  the  Dattaka 
Chandrika^  s.  2,  in  both  which  works  the  conclusion  ia  generally 
stated  that  the  performance  of  proper  ceremonies  is  necf^ssary-^ 

(I)4B.  L.B.,A.C.»ia^ 
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Dafctalca  3f  imansm,    s.  i,    v.  h6,  a^d   Dattaka  Ghandrika^  s.  2,       1B74 
V.  13 ;  but  it  ia  qatte  dear  from  oUaertext*  that  this  is  intended  behIm  lT" 
«iily  witk  referemee  to   j>ersotts  who  are  capable  of  perforaiitig    Murxicx 
the  ceremonies^  -  and  not  to  women  or  Sadras ;   see  the  Dattaka    Iitdrahani 
Mimaosa,  s.  1,  v.    27,  «nd  s.  5,  w.  28  to  26 ;  and    the  Dattaka  ^"*^''**^*' 
Cfaandrika,    s.  2,    w..  29    and  32.    The   learned  Jadges    who 
•decided  the   case  dtBhairabneLth    Sye  v,    Mkhes  Chandra  Bha^ 
dury    (1)  were  misled  by  a  passage  translated  by  Baboo  Shama 
Charan    Sirkar  from    ihe  Dattaka  Nirnaya^    see  the  Yyavastha 
Darpana^  p.  876,  and  which  is  as  follows ;— •'There  is  no  impro- 
priety in  her  (i.  €.,  «  woman's)  performing  the   homa  through 
«  Brahmin,  just  as   she  does   when  completing  a  volantary  reli- 
gious  ceremony,  and   so  forth.    A  Sudra  also  should  act  in  like 
manner."     Bat    Baboo    Shama   Charan    omitted    to  translate 
the  conclusion  of  the  sentence,  which  is,  '^'aud  even  without   the 
performance  of    the  homa,  &o.,   adoption  is   valid/'    With  the 
exception    of  the  above  case  all  the   reported  anthorities  hold 
that  no  oeremonied  are  necessary ;  see  1  Strange's  H.  L.,  Ch.  iv, 
%.     ;   2    Strangers  H.  L.,  pp.  87,  126,  180,  155,  218,  and  219  ;* 
1    Macnaghten's  Prino.    H.  L.,  p.   69  note  ;  Saja  t^Nb^kissens 
case  (2),  VeerapurtMll  PiUay  v.   Naroin  PiUay  (3),  Sreemutty 
J&ytfKmey    Dosae  r.  Sreemniy    S%bo§oondry     Doasee    (4),  8  ree- 
narain  MUter  V.   Srsefautty  Kiahen    Somdry  Daame  (6;,  Soot- 
rugun    SiOpndy  v.   S^AUra  Ihfe  (6),  Dyamaye  Ghowdhrain    v. 
Baahbeharae  Singh  (7),  Bam  Kiahara  Aeharj  Chowdhraa  v.  Bhoa- 
hunmoyee  Dalea    Chowdram  (8),   and   Singcmma  v,    Vinjamuii 
Vankaiachttrkt  (9)« 

Baboo  Ham  Chindar  Banmrjae  for  the  respondent. — A  son  is 
adopted  with  a  view  to  certain  religious  benefits,  and  fixed  rules 
for  adoption  have  been  laid  down,  which  must  apply  equally  to  all 
Hind  us  unless  the  texts  contain  any  special  exemption.  There  are 
two  forma  of  adoption,  that  of  Vasishtha  and  that  of  Saunakha ; 
botli  ^re  not  necessary,  but  one  or  the  other  must  be  adhered 

(l;  4  B.  L,  R,  A.  C,  162.  f 6)  2  Knapp's  Rep.,  287  • 

(2J  1  Mori,  Dig.,  19.  (7)  »  D,  A.  for  1852, 1001. 

&)  ^-  (SJ  8,  D.  A.  for  18^,  229. 

(4)  Fulton's  Rep.,  75.  (9)  4  Mad.  H.  C.  Rep.,  165. 
fi)  11  B.  L.*,  171f 
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1874       to  ia    order  to  produce  the  filial  relation  ;   Daitaka    Miraansa 

I       ,  , ,  —  V 

Bkbaei  Lal  &•  5i  vv^  45  to  48,  50  $  Dattaka  Chandrika,  s.  2  v.  13.  The  form 
Muu^icK  prescribed  1^  Vasiahtha  is  very  simple  and  admits  of  *the 
jNDRAMinr  omission  o£  some  of  the  minor  ceremonies,  bat  the  burnt  offering 
uflrwDHftAiN.  .^^^^^^^^  tobothform8>  and  without  it  no  affiliation  takes  place  ; 
Dattaka  Miman&aj  s.  5|  v.  66*  The  confirmation  of  the  gift  by 
pouring  water  mentioned  by  Menu,  .Ch.  iz,  v.  168,  p*  267,  is 
thus  explained  by  the  author  of  the  Dattaka  Mimansa,  s.  5, 
V,  47  :-^'^Here  the  mention  of  water  is  illustrative  of  the  wholte 
form  necessary  for  the  gift  of  a  son  ;  and  hence  the  form  for 
adoption  is  also  implied."  The  provision  in  the  Dattakn 
Mimansa,  s.  5,  v^  29,  that  a  Sudra  also  must  pay  to  the  extent  of 
his  means,  shows,  that  the  preceding  verses  of  the  section,  which 
etate  the  necessary  ceremonies,  were  inten  ded  to  apply  to  Sudrast. 
The  Dattaka  Niroaya  is  an  authority  only  when  not  opposed 
to  the  Dattaka  Chandrika ;  see  the  opinion  of  Pundit  Iswara 
Chandra  Yidyasagnr  in  Monemothonauth  Dey  v.  Onmiihnaulh 
Dey  (1).  The  case  of  Bhairabnath  Sye  v,  Mahes  Chmidra 
Shadury  (2).  was  approved  of  in  Syamilal  Butt  v.  S>aMdamiiii 
Dasi  (3),  and  is  supported  by  the  decisions  in  BuUuhsJcant 
Chowdree  v.  KisJienpred  Dassea  ChowdrcUn  (4}v  and  AUmik 
Manjari  v.  Fakir  Ckand  Sarhar  (5;,  though  in  the  last  case  it 
does  not  appear  whether  the  parties  were  Sudras.  Jnggernath 
was  of  opinion  that  ^^the  oblation  to  fire  with  holy  words  from 
the  Veda  is  an  unessential  part  of  the  ceremony  :  even  thongh  it  be 
t}efective>  the  adoption  is  nevertheless  valid,  for  no  one  admits 
that  the  principal  object  is  unattained  if  an  un  essentia}  part  be 
defective  -,*'  see  the  Yyavastha  Darpana,  p.  872  ;  and  he  states 
this  generally  of  all  classes.  But  Thakoor  Oamrao  Singh  v. 
Thakooranee  Mehtab  Koonwer  (6)  shows,  in  opposition  to  this 
opinion,  that  amongst  Khetris  the  homu,  or  burnt*  offering,  is 
essential.  And  as  to  how  far  Juggernath  can  be  regarded  as 
an  authority,  where  his  opinion  differs  from  the  leading  writers, 


(1)  2  I.  J.,  N.  S.,  24,  at  p.  35.  (4)  6  Sel.  Eep.?  219. 

(2)  4  B.  L'  B.,  A.  C,  16i.        '  (5)  5  Sel.  Rep.,  356. 

(3)  5  B.     L.  R.,    362:    but     see    (6;  ^^Agra  H.  C.  Rep.,  103A, 
NiUianand     Ghose  y.  KrUhna  Dyal 

ahose,  7  B.  L.  fi.,  1- 
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flee  Bangama  v.  Atchanmd  tl)>  and  pet  Mitter,  J.,  &  £flry  IjoK-       ^^^^ 
tony  r»  Jlfoner^SB??!  KdUta  (2).  Bbhabi  La% 

MUIXIOK 

The.i]ndgm6ntia  So/a  JVb&o>A;is8a»'9  ease  (3)  ca&BOlb  be  foand,  ikbb^'maki 
and  Veer0purmall  Billay  v.  Narroin  Pillay  (4^)  and  Sreemtti^C"*^''***^'^ 
'Jofffmoney  Doasee  v.  Sreemutty  8%bo8007idry  Dossee  (5)  were 
decided  on  imperfect  materials.  Tkose  cases  therefore  cannot 
be  relied  «ipon  ;  and  Sootrugun  Sutputty  v.  Sahitra  Dye  (6) 
and  Dyamoye  Ohowdhrain  v;  Baahbeharee  Singh  (7)  were  aa 
to  the  necessity  of  ceremonies  other  thaa  the  homa.  Nwraapah  y% 
^aukpummM  (8)  was  a  Madras  case. 

BA)Oo  Krislohumal  Bhuttocharjee  on  the  same  side. 

Cwr.  adv:  vtdt 
The  opinion  of  t>he  l^aW  Bencli  was  delivered  by 

Oo^OH^  C.J.-^The  xjuestion  referred  to  ud  for  decision  id 
whetherj  amongst  Sudras  in  Bengal^  in  addition  to  the  giving 
and  taking  of  the  child  in  adoption^  any>  and  if  any>  what 
ceremonies  are  necessary  to  make  a  vidid  adoption^  and  if  any 
ceremonies  are  necessary^  at  what  time  they  mnst  be  performed? 
We  are  not  asked  to  decide  whether,  according  to  the  received 
law  in  Bengal,  proof  of  the  performance  of  the  datta  homaufi  is 
essential  to  establish  a  valid  adoption  in  a  Brahmin  family*  It 
has  been  held  by  the  High  Court  at  Madras  in  Singamma  v. 
Vinjamuri  Venkata  Oharta  (9)  not  to  be  essential,  bat  a  Divi. 
sion  Court  of  this  Court  held  in  the  case  of  Bhairahnath  Sye  v. 
Makes  Chandra^Bhadury  (10)  that  it  was. 

The  Madras  decision  was  not  noticed  either  ivi  the  argument 
or  the  judgment.  It  not  being  necessary  to  decide  this  question 
in  the  appeal  in  which  this  reference  is  made,  we  do  not  propose 
to  do  80,  and  shall  only  consider  what  is   the  law  of  Bengal   in 

the  case  of  Sudras* 

■ 

(1)  4  Moore's  I.  A.,  1 ;  see  p.  97.  (6)  2  Enapp's  Rep.,  287. 

f2)  Ante,  p.  50.  (7)  S.  D.  A.  for  1852, 1001. 

(3)  1  MorL  Dig.,  19.  (8)  2  Strange's  H.  L.,  126. 

(4)  Id.  (9)  4  Mad,  H.  0.  Bop.,  165. 

(5)  1  Mori. Dig.,  21 ;  S.  C,  Fulton's  (10)  4  B.  L.  B.,  A.  C,  162. 
Btp.»  70« 
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1^74  We  refer  first  to  the  Dattaka  Mimansa.    In  s,  1  flie  author 

BftHABi  Lai.  treats  of  by  whom  adoption  may  be  made.  Having  stated 
MotLica  ia  V.  15  and  the  following  verses  when  a  woman  may 
liTDBAXAsn  adopt,  he  says  in  v.  24  :— ^' It  mnst  not  be  argned  that 
l^iiowwi*AiK,g.^^^^  under  a  text  of  Sannakha,  the  employment  of  a  priest 
is  aeoording  to  the  approved  doctrine,  the  homa  may  be 
completed  by  his  intervention,  for  althongh  that  were  completed, 
still  would  the  adoption  (by  the  woman)  be  imperfect,  since  she 
is  not  competent  to  perform  the  prayers  reqaisite  for  the 
same  ; ''  and  in  v«  25  the  prayers  are  specified.  This  is  au 
assertion  that,  notwithstanding  the  incompetency  of  a  woman 
to  perfoom  the  requisite  prayers,  there  may  be  a  complete 
adoption  by  her,  and  that  this  is  not  by  reason  of  the  inter* 
vention  of  a  priest.  The  Sudras  being  also  incompetent  to  per- 
form the  prayers  specified,  the  author  notices  their  case,  and 
in  V,  26  says : — "  Nor  does  thus  the  want  of  power  of 
Sudras  follow  ;  for  their  ability  (to  adopt)  is  obtained  from  an 
indication  (of  law)  conclusive  to  that  effect  in  this  passag^,-*^ 
'  Of  Sudras  from  amongst  those  of  the  Sudra  class.'  By  this 
Yachaspati  is  refuted,  who  says, — '  Sudras  are  incompetent  to 
affiliate  a  son,  from  their  incapacity  to  perform  the  sacrament  of 
the  homa  and  prayers  prescribed  for  adoption.'  The  text  of 
Sannakha  thus  referred  to  is  given  in  s,  2,  v.  74.  When  thei 
author  says  Yachaspati  is  refuted,  he  plainly  affirms  that  the 
incapacity  of  Sudras  to  perform  the  homa  and  the  prescribed 
prayers  does  not  make  them  incompetent  to  adopt.  He  then 
in  V.  27  states  in  what  manner  the  competenqy  is  produced. 
It  treats  of  adoption  by  women  and  concludes  :^— '  therefor^ 
since  by  this  passage  ('  of  women  and  Sudras  without  prayers') 
a  dispensation  with  respect  to  prayers  is  established,  the  ^adop'^ 
tion,  (of  the  women  in  question)  would  be  valid  without  prayers; 
like  their  acceptance  of  any  chattel.' '' 

Thus  we  have  it  distinctly  laid  down  that  Sudras  may  adopt, 
and  that  an  adoption  by  a  Sudra  without  prayers  is  valid,  because 
there  is  a  dispensation  with  respect  to  prayers.  It  would  be 
surprising  if  any  passage  from  this  author  could  be  produced 
which  would  be  an  authority  for  saying  that  an  adoption  by  a 
Sudra  without  the  ceremonies  is  invalid* 
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la    s.     5   the    author  treats   of  the  mede  of  aSoptioii,    A       ^874 
Sudra  ia  expressly  meotioned  only  in  ▼.    29^  where  it  ifr  said  bbbabi  Lai. 
that  he  ought  to  bestow  as  a  gratuity  on  the  officiatiDg  priest     ^^^^^^ 
'^  the  whole  even  of  bis  property,  if  indigent  to  the  extent  of  ^mdricmani 
his  ueans.^'    In  order  to  make  the  author  consistent*,  the  rules  ^^^^*^°'« 
prescribed  in  this  section  must  be  understood  as  subject  to  the 
qualification  that  the  pvson  adopting  is  capable  of  observing 
them^    It  is  not  to  be  supposed  that  the.  author  intended  ta 
contradict  what   he  had  before   laid   down  about  women  and 
Sadras*  and  the  ooncloding  y.  56^ — ^'  It  is  therefore  established 
that  the  filial  relation  of  adopted  is  occasioned  only  by  the  pro- 
per eeromonies..    Of  gift^  acceptance,  a  burnt  sacrifice^  and  so 
forth  ;  should  either  be  wanting,  the  filial  relation  even  fails,^'— » 
most  be  understood  as  only  applying  where  there  is  a  capacity  ta 
perform  the  ceremonies.     To  give  any  other  meaning  to  it  would 
make  the  author  absolutely  contradictory.    In  one  part  of  his 
work  he  would  be  saying  that  aSudracaaadopt,  and  in  another 
that  an  adoption  by  a  Sudra  ia  invalid,  because  ceremonies  have 
not  been  performed  which  he  was  incapable  of  performing,   and 
which  the  author  had  said  he  was  exempted  £i*om  performing^ 
The  doctrine  in  the  Dattaka  Chandrika,  which  is  preferred  in 
Bengal,  does  not  difEer  ftom    this  y  on    the  contrary,  vv*  29 
and  32  of  s.  2  support  it . 

The  text  of  Menu,  quoted  in  s.  5,  v.  3^  must  be  understood 
as  applying  to  those  who  are  capable  of  observing  the  ordained 
rules,  and  not  to  Sudras.  The  decision  in  Bhairahnath  Sye  v» 
Makes  Chandra  Bhadury  (I),  which  made  this  reference  neces- 
sary, is  based  upon  a  passage  in  the  Yyavastha  Darpana,  2nd. 
edition,  p.  875,  where  the  author  quotes  as  an  authority  for  what 
he  lays  down  a  passage  from  the  Dattaka  Niranya,  but  it  appears 
that  the  whole  of  the  sentence  is  not  given.  After  "  a  Sudra 
also  should  act  in  like  manner"  are  the  words,  and  *'  even  with- 
out the  performance  of  homa/^  &c.,  the  adoption  is  valid.  Thus 
the  authority  given  by  Shama  Charan  Siikar  for  his  position 
proves  to  be  no  authority  for  it,  but  the  contrary. 

The  decision  appears  to  us  to  be^unsupported  by  any  authority.. 
2  Strange^  p.  89|  may  be  cited  as  a  contrary  authority.    Th* 

(1)  4  B.  L,  B.>  A*  C.  162» 
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igM       notoriety  alluded  to  at  p,  17(\if  tlu  praotice  had  a  modero'crigin^ 

BcBABi  Lal  as  is  probabla^    would  not  be  a  sufficient    £aaadatioi>  for   a  rul» 

^^^^^    of  law.    Wo    think  we  on^ht    ta  overrule    that  decision>    and 

Xndramajii  answer  the  question  pui  to  as  by  saying,  that  amongst  Staddra& 

^  in  Bengal,  no  cecemonies  are  necessary  in  additioa  to  the  giving^ 

and  taking  of  the  child  in  adoption^ 


PRIVY  COTINCIL, 


BrINDABUN  CnUNDEH  SIRCAE  GhOWDHRY  awd  another  (Twch 
OP  THE  Depekdahts)  V,  BElNDABUN  OflUNIWEE  DEY  CdOWBlERr 

F*  C*  ^"^  0TH1E8  (PLAISTIBTS). 

1874 
March  4^  5,.  [On  appeal  from  the  Higk  Goart  of  Judibature  at  Forb  Williami  in.  Bengal  J 

Bait  for  Arrecam  df  Rent  ^Vatni  Tenure—Act  X  of  1859,  «.  105.J?i^24ie*oii 

ffjn<J  l%\9^Segvlati(m  lof  1820. 

The  pronn'sions  of  B^galation  YIXI  of  1819  with,  respect  to  tihe  sale  o< 
under-  tenures  for  arrears  of  rent  being  applicable  to  sales  onder  deci*ees< 
for  rent  made  under  s.  105,  Act  X  of  1359  ^ 

JETeZd,  that  where  a  sale  has  been  effected  of  a  ''  patm'  talook***  under- 
that  section,  it  must  be  presumed;  in  the  absence  of'  evidence  to  the 
contrary^  that  the  tenure  was  one  tranferable  by  sale^  and  upon  the 
e reason  of  which  it  was  stipulated  by  the*  terms  of  the  engagjaments,  in- 
terchanged that,,  in  case  of  an  arrear  occurring,  the  estate  might  be^ 
brought  to  sale;  in  other  words  it  must  be  presumed,  to.be  a  tenure  such, 
as  is  described  in  the  preamble  to  Begulation  Till  of  1819,  and  the  effect 
•f  the  sale  was  to  annul  an  incumbrances  created  by  the  patnidlyr.. 

Appeaa  from  a  deoisioa  of    the    High    Court   of    Calbutta 

(Bay ley  and  Phear»  JJ.)^  dated  the  7th  December  1867,  vevors^ 
k)g  a  decision  of  the  Priocipal  Sadder  Ameea  of  Kaddea,.  dated 
the  5th  March  1866. 

One  Ratnessnr  Boy  held  a  patni  of  Mauza  Jeebunnngger 
from  the  appellants^who  were  the  zemindars  of  the  tabok  where  in 
that  village  was  situated*,  and  he  was  registered  as  such 
patnidar.    la  Jaisti    1227   (Angust  1820;;    Batnessnr,  as  snch 

*iV«wae  ^-^SlsJ.W;  ColyhjlSis    B.  Fkioock,  Si^M^  £;  SiifirH,  B«  R.?4 
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patei jttr,  gran  ted  to  Ram  If obnii    Chowdhrj  a  darpatmi  of  tlie       ^'^^ 
maiusa  at  the  annnal  rent  of  Rs.  600^  and  on  a  cash  payment  of    biondabuh 
Bb,  8,800.    In    that  darpatni    was   the  following  ohwse:—"^  if    ^g,^" 
yon  negleot  or  defieinlt  to  pay  the  entire   amount  of  rent  by  th^  Chowdhbt 
end  of  the  year,  then,  after  the  expiration  of  one  month  of  the    BuifDA>Binr 
following  year,  I  shaU,  of  my  own  anthority,  take  possession  of  CbvxdxbDet 
the  said    mehal,    against  which,  yon  ahaU  hare  no  complaint. '^ 
Under  the  orders  of  the  Snmmarj   Gionrt^  Bam  Mohnn   Dey 
Cho  wdhry  from  the  year  1257  (1830)  was  in  possession  on  behalf 
of  Bq  tnessiir  B  oy,  and  he^  as  on   behalf  of  Untnessnr^   estate, 
ttsedtopayup  to  the  year  1269  (1861)     small  sums  in   respect 
of  the  rent   dne  to  the  appellants  and   their  predecessor  Bono« 
horee  Mnllick,  the  former  semindar.    In  that  year  (1861)  there 

bein  g  more  than  Bs.  4,000  dne  to  the  appellants  for  rent  of 
the  manza*  they  instituted  a  sait  for  the  rent  in  arrear  against 
the  Dey  Chowdhrys  as  being  in  possesion  on  behalf  of  Batnessnr 
Boy  under  the  orders  of  the  Summary  Court. 

The  Dey  Chowdhrys  (amongst  whom  were  the  present  re^ 
spondents  or  those  whom  they  respresent)  set  up  as  defences  thai^ 
the  appellanis  were  not  really  the  zemindars  ;  but  that  even  if 
they  were  so,  the  Dey  Chowdhrys  wero  darpatnidavs  under 
Butnessur  Boy,  and  that  the  action  ought  to  have  been  against 
him  or  his   representatives*     On  tho    6th  December   1861,.  the 

Collector  dismissed  the  suit  on  the  ground  that  iho  defendants 
thereto  were  darpatnidar8>  and  that  the  action  should  have 
been  against  the  heirs  of  the  patnidar  Butnessur  Boy*  There^ 
upon  the  appellants  brought  a  suit  under  Act  X  of  1859  in  the 
Collector's  Court  against  the  heirs  of  Butnessur  Boy  for  the 
patni  rents,  and  no  defence  having  been  taken,  they,  on  the 
30th  April  1862,  recovered  judgment  for  the  balance  Rs.  5,156 
and  costs,  being  rent  for  more  than  eleven  years,  after  giving 
credit  for  sums  received. 

The  heir  of  Butnessnr  Boy  then  brought  a  suit  under  Act  X 
against  the  respondents,  and  therenpon  a  petition  was  put  ki  by 
the  Maharaja  of  Eishnaghur  in  which  he  disputed  the  rights  of 
Butnessnr  Boy  or  his  heirs  to  the  patni ;  alleged  that  it  was 
lield  henami  for  himself,  auid  set  up  that  the  suit  brought  by 
Ihe  appellants  against  Batnessur'a  heirs  wae  a  fraud  upon  tho 
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1874      potta^  inasmizcli  M  tke  OoUeotor  ga^e  oidera  thafc%&af  possesaton 

BBiKnABUN  of  the  property  sboald    be  given  to   the  appeUantB*  The  jvAg* 

^Snic^'*    ment  of  the  Principal  Sndder   Ameen  ought    not  to  hare  been 

Chowdhby  overmledyOQ  the  groaadef  such  a  ntipaUtion  net  having  beeB 

BBfKDABUN  <^&^^^  i^  ^^  patai  ^tta>  the  potta  not  being  in  eyidence> 

€flroivE«R  Dbt  the  appellantg  not  being  called  upon  to  prodnce  itj  and  no 

amifMna.  ^^^^^g^  having  been  direoted^  The  High  Conrt  has  proceeded 

om  the  hypothetical  con  etrnctioQ  of  a  doonment  not  im  evidence 

in  the  snit.    Even   if  it  were   rightly  held   that  the   patni   to 

SntnesBBr  Boy  were  one  the  eale  of  which  for  Mrrears  of  rent 

wenld  cancel  the  nnder^tennree^  still  under  all  the  dffcamstancee 

of  the  oase^ — the  terms  of  the  darpatni^    the  de&uilt  on  the»part 

erf  the  respondents  in   payment  of  rent,    and  the  conduct  of  the 

respondents^-^they  have  not  made  out  sufficient  grounds  for  the 

relief  sought  by  the  plaint* 

Mr.  Doyn0f  tot  the  respondents,  relied  upon   the  Full  Benth 

case  Shahabooddaen  v.  FiUieh  AU  [1),    and  contended  that  the 

High  Court  had  correctly  followed   that  ruling.    There  was   no 

evidence  on  the  record   of  any   such  stipulations    having  been 

made  at   the  time  of   the  creation  of    the  patni  as  would  bring 

the  case  within  the  provisions  of  s.  11  of  Regulation  VlII  of  1819 

and  BO  extinguish  the  darpatni  of  the  respondents.  Neither,  there 
fore,  would  a  sale  under  s.  105,  Act  X  1859,   extinguish  them. 

Irrespective  at  that  question  the  appellants  purported  to  sell,  and 
did  sell,  as  aemindars,  and  acquired  as  purchasers  only  tiie  patni 
right  sul^ect  to  its  just  incumbrances.  AccorcQng  to  the  proper 
construction  of  Regulation  Vltl  of  1819,  and  particularly  of 
d.  2  of  s.  8,  the  provisions  contained  therein  for  the  sale  of 
patni  tenures  were  not  intended  to  extend,  and  do  not  extend^ 
to  claims  for  patni  rent  which  had  been  allowed  to  accumu- 
late for  nearly  twelve  years ;  they  were  enacted  to  give  the 
aemindar  a  summary  remedy  for  recovering  at  the  commence- 
ment of  each  year  the  arrears  due  for  the  previous  year,  and  no 
more.  He  contended  that,  upon  the  evidence,  Butnessur  Boy 
had  no  real  interest,  and  that  that  circumstance  was  well  known 
to  the  appellants,   and  consequently  their  suit  against  him,  and 


(1)  B,  L.  B.,  Sup:  Yol.,^1 
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the  sale  in  execution  o£  his  prefcented  interest,  was  coUasive  and        ^^^^ 
nugatory  as  against  the  respondents.  Brindabuk 

CHUMDKa 

Mr.  Cowie,  Q.O..  in  reply.  cf«^« 

V. 

.    The  judgment  of  their  Lobdshipb  was  delivered  by  Bsindibuk 

CHOiroBftTt 
Sir  Babnxs  Peacock. — This  is  a  suit  for  possession  and  mesne 

profits  of  a  darpatni  mehal  brought  against  the  zemindar.  The 
charge  is  that  the  zemindar^  in  ooUasion  with  the  heirs  of 
Butnessur  Roy,  who  was  said  to  be  merely  a  lenami  holder  of  the 
patni  talook^  obtained  a  decree  against  them  for  Rs,  5jl56  as 
arreiars  of  rent  of  the  said  patni,  and  that,  under  that  decree,  he 
sold  the  patni,  and  having  purchased  it  in  his  own  name  entered 
npon  the  estate  of  the  darpatnidar,  treating  the  darpatni  as 
having  ceased  to  exist  upon  the  sale  of  the  patni. 

With  regard  to  the  fraud  their  Lordships  are  of  opinion  that 
there  is  no  sufficient  evidence  to  satisfy  a  Court  of  Justice  that 
there  was  any  fraud  or  collusion  between  the  zemindar  and  the 
heirs  of  Bubnessur,  to  allow  the  zemindar  to  obtain  a  decree 
against  Rutnessur  for  arrears  of  rent  which  were  not  actually 
due.  A  strong  fact  against  the  supposition  of  fraud  was  this^ 
that  the  zemindar  originally  sued  the  darpatnidars  for  these 
arrears  of  rent.  The  darpatnidars  in  that  suit  set  up  as  a 
defence  that  Butnessur  was  the  patnidar  and  that  they  were 
merely  the  darpatnidars  of  the  niiauza,  hence  they  said,  the 
plaintiffs'  claim  can  be  made  against  Rutnessur  or  his  heirs,  and 
not  against  us.  Now  if  the  darpatnidars  at  that  time  thought 
that  the  action  ought  to  have  been  brought  against  the 
Maharaja  of  Kishnaghur,  for  whom  they  said  Rutnessur  held 
the  estate  benami^  why  did  they  not  say  so  in  their  defence  ? 
They  said,  Rutnessur  is  the  person  liable  tot  these  arrears  and 
you  must  sue  him.  Upon  that  the  case  went  to  trial  in  the 
Collector's  Court ;  and  the  judge  who  tried  the  case  held  that 
Rutnessur  was  the  patnidar,  and  therefore  that  the  plaintiffs 
could  not  ^e  the  darpatnidars^  and  he  dismissed  the  suit  with 
costs^  whereupon  the  zemindar  brought  an  action  against  tha 
heirs  of  Butnessur  for  the  arrears  of  rent,  and  it  is  that  suit 
which  is  new   charged   as  having  been  brought  by    collusion 

between  the  zgmindar  and  Rutnessur  for  the  purpose  of  injuring 

54 
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1874       tbe  darpatnidars  by  fraudulently  obtaining  a  decree  for  rent 
BatitDABUN    ^bich  was  not  due,  and  then  selling  the  patni  and  avoiding  the 
Chundeh    incumbrance  of  the  darpatni. 

Chottdh&¥  There  being,  then,  no  fraud  in  the  case,  the  question  arises, 
BBiNPABim  whether,  upon  the  sale  of  the  patni,  under  the  decree  for  rent, 
tj^bNttRRBEr  j|.  ^2^  gQi^j  free  f^Qm  t^jg  iacumbrances  which  had  been  created 
by  the  patnidar,  or,  in  other  words,  whether  it  was  sold  free 
from  the  darpatni.  That  depends  upon  the  construction  of 
B.  105  of  Act  X  of  1859.  That  section  enacts  ''if  the 
decree  be  for  an  arrear  of  rent  due  in  respect  of  an  under-tenure 
which  by  the  title-deeds  or  the  custom  of  the  country  is  transfer- 
able by  sale,  the  judgment-creditor  may  make  application*  for 
the  sale  of  the  tenure,  and  the  tenure  may  thereupon  be  brought 
to  sale  in  execution  of  the  decree,  according  to  the  rules  for 
the  sale  of  under- tenures  for  the  recovery  of  arrears  of  rent  due 
in  respect  thereof,  contained  in  any  law  for  the  time  being  in 
force,"  It  has  boon  held,  upon  the  construction  of  those  words, 
''  according  to  the  rules  fop  the  sale  of  under-tenures,"  that  the 
effect  of  Regulation  VIII  of  1819,  and  1  of  1820,  is  applicable  to 
cases  of  sales  under  decrees  of  rent  made  under  this  .6.  105  ; 
and  then  the  question  arises  whether  this  was  a  sale  ''for  an  arrear 
of  rent  due  in  respect  of  an  under-tenure  which  by  the  title- 
deeds  or  the  custom  of  the  country  is  transferable  by  sale/' 

The  plaintiff  in  his  plaint  describes  the  tenure  as  a  patni 
talook,  and  his  own  tenure  as  a  darpatni,  and  the  point  is, 
whether,  under  the  description  of  "  patni  and  darpatni,  "  it  is 
to  be  presumed  that  the  patni  tenure  was  one  such  as  is  described 
as  the  tenure  denominated  a  patni  by  Regulation  VIII  of 
l&lO.  In  the  preamble  of  that  Regulation— ^which,  as  coii tended 
by  the  learned  Counsel,  it  must  be  admitted  is  not  an  enactment 
but  merely  a  recital — it  is  said,  "by  the  terms  of  the  engagements 
interchanged  it  is,  amongst  other  stipulations,  provided  that,  in 
case  of  an  arrear  occurring,  the  tenure  may  be  brought  to  sale  by 
the  zemindar,  and  if  the  sale  do  not  yield  a  sufficienj^  amount  to 
make  good  the  balance  of  rent  at  the  time   due,  the  remaining 

property  of  the  defaulter  shall  be  answerable  for  the  demand. 
These  tenures  have  usually  been  denominated  patni  talooks." 

Their  Lordships  are  of  opinion  that   under  the   description 
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"  patni  talook*'  and  "  darpatni  talook"  it  must  be  primd  facia       ^^^ 
intended  that  the  tenure  called  a   patni  tenure  was  a   tenure  Brinoabun 
transferable  by  sale,  and  upon  the  creation  ot  which   it  was    ^^^^^^^ 
stipulated  by  the  terms  of  the  engagements  interchanged  that,  in    Chowsbbt 
case  of  an  arrear  occurring,  the  estate  might  be  brought  to  sale,    bsikdabun 
If  so,  according  to  the  terms  of  Regulation  VIII  of  1819,  theC^^''^"*^^** 
tenure  might  not  only  be  brouccht  to  sale,  but  it  might    be  sold 
free  from   incumbrances.     By    s.    8   of   Regulation  YIII,  it 
is  enacted — ''  proprietors  under  direct   engagements  with  the 
Government  shall  be  entitled  to  apply  in  the  manner  following 
for  periodical  sales   of  any  tenures  upon  which  the  right  of 
selling  or  bringing  to  sale^'x^-not  the  right  of  selling  or  bringing 
to  sale  free  from  incumbrances  but — "  upon  which  the  right   of 
Belling  or  bringing  to  sale  for  an  arrear  of  rent  may  have  been 
specially  reserved  by    stipulation  in    the    engagements    inter- 
changed on  the  creation    of   the   tenure/'    Then,   by  s.    11, 
the  effect  of  such  a  sale  is  stated  as  follows  : — ''  It  is  hereby 
declared  that  any  talook  or  saleable  tenure   that  may  be  dis- 
posed of  at  a  public  sale  under  the  rules  of  this  Begulation  for 
arrears    of    rent    due   on  account  of  it,   is  sold  free  from   all 
incumbrances  that  may  have  accrued   upon  it  by  act  of  the 
defaulting  proprietor,  his  representatives,  or  assignees,  unless  the 
right  of  making  such  incumbrances  shall  have  been  expressly 
vested  in  the  holder  by  a  stipulation  to  that  effect  in  the  written 
engagements  under  which  the  said  talook  may  have  been  held/' 
It  appears  therefore  to  their  Lordships  that  t  his  was  the  sale 
of  a  talook  transferable  by  sale,  and  upon  which  the  right  to  sell 
for  arrears  of  rent  was  reserved  in  the  engagements  entered  into 

by  the  parties.  Consequently,  according  to  the  effect  o{ 
8.  105  of  Act  X  of  1859  and  ss.  8  and  11  of  Begulation 
VIII  of  1819,  and  probably  also  of  Regulation  I  of  1820,  the 
effect  of  the  sale  of  the  patni  talook  was  to  destroy  all  incum- 
brances which  had  been  created  by  the  patnidar,  and  consequently 
to  destroy  the  particular  incumbrance  which  is  mentioned  in  the 
plaint  in  this  suit^  nan^ly,  the  darpatni  of  the  plaintiff. 

Their  Lordships,  therefore^  think  that  the  suit  was  not 
maintainable,  and  that  the  learned  Judges  of  the  High  Court 
did  not  probably  give  sufficient  effect   to  the  leoital  of  tii» 
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1874       preamble  of  Regulation  VIII  of  1819  and  the   enactments  of 

Beindabon    that  Regulation,  in  holding  that  it  did   not   appear  that  the 

Cbdnde*     patni  was  a  tenure  upon  which  the  right  to  sell   for   arrears  of 

Chowdhbt    rent  had  been  reserved  by  the  contract  of  the  parties, 

BaiNDiBUH       Under  these  circumstances  it  appears  to  their  Lordships  that 

OhundibDbtjjJj^  ^^^jg^QQ  Qf  the  High  Court  was  not   correct,  and   they   will 

therefore  humbly    recommend  Her    Majesty  to    reverse  that 

decision  and  to  affirm  the   decision    of  the    Principal   Sudder 

Ameen^  with  the  costs  of  this  appeal. 

Appeal  allowed. 

Agents  for  the  appellants :  Messrs.  Barrow  and  Barton.     • 
Agents  for  the  respondents  ;  Messrs.  Lawford  and  Waterhouse. 


APPELLATE  CIVIL. 


Before  Mr.  Jtuttce  Marhhy  and  Mr.  Justice  Birch. 
HIDHIKRISHNA  BOSS  (Plaihtifp)  v.  NISTARINI  DASI  and 


f* 


PatnV  Tcdook— Sale  for  Arrears  of  Rent ^ Suit  hij  Purchaser  forKhaa 
PosaesHan  of  Tank  on  Estate  purchased — Landlord  und  Tenant — Subordinate 
Tenu/r^^OpHmus  Inierpres  Eerum  TJsus^Beng,  Act  VIII  of  1869. 

The  plaintiff,  parohaeer  of  a  talook  sold  for  arrears  of  rent  «nder  Begala- 
iion  Till  of  1819,  bronght  a  salt  for  khas  poasesBiou  of  a  tank  within  the  talook 
pnrohaaed  by  him,  whioh  had  been  held  by  the  defendant  and  her  predeoessora 
xrom  a  time  anterior  to  the  grant  of  the  talook.  £/e!4,  that  the  relationship 
of  landlord  and  tenant  in  which  the  parties  stood  did  not  prevent  the  appli- 
oation  of  the  maxim  opHmus  interpres  rerum  uBuSf  and  it  was  open  to  the 
defendant  to  show  by  eridence  as  to  the  nature  of  the  enjoyment  what  the 
origin  of  the  tenure  really  was  ;  and  it  being  shown  that  the  interest  in  the 
tank  had  been  frequently  transferred  daring  a  period  of  more  than  sixty 
years  without  any  change  in  the  terms  of  the  holding  or  the  amount  of  rent 
paid  ;  and  that  one  of  the  transferees  of  the  tank  had  been  the  owner  of  the 
talook  in  which  it  was,  it  was  held  that  the  plaintifi  was  not  entitled  to  a 
decree  for  khas  poflsession. 

The  plaintiff,  the  pnrchaser  of  a  talook  sold  under  Che  provi* 
tions  of  Regulation  Ylll  of  1819  for  arrears  of  reot^   sued  for 

•  Special  Appeal,  No.  1619  of  1873,  against  a  decree  of  the  Officiating 
JTudge  of  Zilla  East  Burdwan,  dated  the  3rd  April  1873,  affirming  a  decreo 
of  thQ  Sttdder  Monsif  of  that  district,  dated  the  81»t  Deoember  ia72» 
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possession  of  a  tank  which  the  defendant    Nistarini    held    by        ^874 
parchase  of  the  interest  of  one  Gholam  Safdar.     Gholam  Safdar      nidhi- 
bad  purchased  the  tank  in  1257  F-  S.  (1851)  from  the   heirs  of  ^'^^^^^'^^ 
Gopinath  Palit,  who   had  himself  purchased  it  in  1213  (^1807)    Nistabini 
from  one  Krishna  Mohun  Hazra.     The  tank  had  been  held  from 
1813  at  leasts  if  not  from  before  the  time    of  the    permanent 
settlement,  at  an  unvarying  rent  of   Sa.  Rs.  2-8. 

The  first  Court  was  of  opinion  that  the  case  was  governed 
by  Beng,  Act  YIII  of  1869,  that  the  plaintiff  therefore  could 
not  eject  the  defendant  from  her  holding  of  the  tank»  and 
accardingly  dismissed  his  suit.  The  Judge  on  appeal  upheld  the 
deci^on  of  the  Court  below,  but  considered  that  Beng.  Act  VIII 
of  1869  was  not  applicable  to  the  case.  The  plaintiff  then  prefer- 
red the  present  appeal  to  the  High  Court: 

Baboos  Hem  Chunder  Banerjee  and  Bama  Chum  Ban&i'jee 
for  the  appellant. 

Baboos  Rally  Mohun  Doss  and  Saroda  Chum  Mitter  for  the 
respondents* 

Baboo  Hem  Chunder  Banerje^. — The  plaintiff,  by  his  purchase 
of  the  talook,  has  acquired  all  the  rights  of  the  zemindar^  and 
he  can  defeat  the  defendants'  oocupatian,  however  long  that 
may  have  been,  in  the  absence  of  any  special  contract  between 
the  parties,  or  any  statutory  protection  of  the  defendants*  rights. 
The  defendants,  having  admitted  that  they  were  rent-paying 
tenants,  could  not,  by  any  length  of  possession,  acquire  a  title 
against  their  landlord,  which  was  virtually  the  position  occupied 
by  the  plaintiff.  The  cases  of  Ramdhan  Khan  v.  Hdradhan 
Paramanich  (1)  and  Addaito  Oharan  Dey  v.  Peter  Das  (2)  were 
cited  in  the  course  of  the  arguments. 

(1)  9  B.  L.  R-,  107,  note.  Zandlcrd  ^  Tenant— VermiasivB  Occu- 

(2)  Before  Mr.  Justice  L,  S.  Jacltson  fancy — Tanh— -Ejectment — Act  X 

and  Mr.  Justice  Glover,  of  1859,  «.  6 — Compensation  for 

The  ^l§t  February  1872.  Improvement  ly  Tenant, 

ADDAITO  CHAUAN  DE7(Plaintiff)  Baboo  Hemchunder  Banerjee  for  the 

v.FETEU  DAS  (Def»ndint)«  appellant. 

*  Special  Appeal  No.  1205  of  1871,  against  a  decree  of  the  Isfc  Snbordinate 
Jadse  of  Zilla  24-Pergnnnas,  dated  the  12th  Augost  1871,  reTorsiog  a  decree  of 
the  MoBBif  of  Ohsuki  Alipore;  dftted  the  29th  Jolj  1870. 
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1874.  Baboo  KaUy  Mohun  Dose^  for  the  respondent,  contended  that 

KiDui-      the  plaintiff,  having  bought  the  patni  when  there  were  certain 

^,  easements  or  burdens  attaohed  to  it,  took  it  subject  to  such 

NiSTARlNl 

Pa8K            Hr.  Sandel  fpr  the  r<>8poBdent.  of  the  teDaot  had  been  sold,  and  the 

zemindar  ignored   the  purchaser   and 

This    j^adgment  of   the   Covrt   was  afTeoted  to  treat  hira  as  a  strangM'  and 

delivered  by  a  trespasser.    In  that  case,  the  Court 

without   actually  deciding  whether  or 

Jacksok,  J. — It  appears  to  me  that  not  the  previons  tenant  could  be  ejects* 

the   decision   of  the  lower  Appellate  ed^  held  only  that  the  rights,  whatever 

Conrt  cannot  be  supported.  they  are»  were  transferred,  and  that  the 

The  defend  ant,  it  seems,  had  oeoU'«  aemindar    oenld  not  sommarDy  eject 

pied  the  land  upon   which  his  huts  are  the  purchaser.                               • 

Btaading    for  some  thirty    years,    and  S.  6,  Act  X  of  1859,  has.  no  bearing 

about  ten  or  twelve  years  ago,  he  pat  npon  this  case,  and  the  Coxtrts  are  not 

up  round  the  land  a  wall  of  br;oks,  or  competent  to>  extend  the  provisions  of 

what    is  called  a  kutchorpukha    wall,  such  a  rule  of  law   as  that,  by  what 

The  plaintifiP  who  has  lately  parohased  they  nay  ooosider  to  be  aa  ao^ogy^ 

the  ground  gave  him  notice  to  quit,  to  a  different  case.,    it  seems  to   be 

The   defendant  refused  to  leave    the  quite  clear  that  the  permissive  ocou« 

land,  and  the  suit  was  brought  to-  ejodb  peaoy  of  laud    uuder    snoh     circam'*' 

him.  stances  as  the   defendant   haa  held  thi« 

The   Monsif   gave  ^the  plaintiff    a  land  will  not  give  him  a  right  to  retaia 

decree.  possession     of    it   when  the  landlord 

On   appeal  the  Subordinate   Judge  desires  to  pot  an  end' to  the  tenancy, 

considered    that,    "  when  the   former  Then  the  respondent  has  pressed  us 

Proprietor    of    the  land    allowed  the  on  the  snbjeot  of  oompensatioow   1  can- 

defendanVs  fieither,  and  afterwards  the  not  discover  that  any  thing  was  provedl 

defendant,  to  reside  on  the  disputed  at  the  crial  which    entitles    him    to^ 

land  '  by  raising  houses  as  described  coaipensation.    The  only  eircumstAioe 

above  for  two  gonerations,  embracing  a  that  has  been  shown  is  that  some  ten 

period  of  thirty  or  thirty ^two  years,  the  ot  twelve  years  ago  he  pot  up  a  waH 

plaintiff,  who  ;is  the  recent  proprietor  round  the  premises  which  he  says  cost 

of  the  disputed  land,  cannot  eject  tb&  somewhere    about    Bs.    500.      1    do. 

tenant,  defendant,  therefrom  and  obtain  not   know  that  any  evidence  of  that 

its  khas  possession."  fact  was  given,  or  that  there  is  any 

The    cases    which  the  Subordinate  thing  in  that  fact  which  entitles  him- 
Judge  cites  in  support   of  this  proposi-    to  compensation  at  the  hands  of  the 

tion  do  not   appear  really   to   go  to  plaintiff. 

that  extent.    The  cose  chiefly  referred  It  apears  to  me  that    the  decision 

to  has  been     that    of  Beni    Hadhah  of  the    lower   Appellate    Court    was 

BanerjeeY.  Jai  Krishna  "Hooherjee  (a),  wrong,  and  ,that  it  must  be  set  aside> 

In  that  case,  the  facts  were  some  what  and  the  plaintiff  must  have  a  decree 

aimilar,  though  perhaps  a  little  stronger  with  costs. 

than  in  the  present  case.    The  rights 

(a)  7  B.  L.  B.,  15a 
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Msemeats.      {Market,    J.— Provided    those  easements    were^ 
permanent  becanse  otherwise  the    aemiDdar  could  defeat  them       Nidbi- 
at  his  will ;  and  the  talookdar  occupies  the  same  position  }     This         ^^ 
was  a  permanent    easement.    If  a  person  has  been  in  enjoyment    ifw?A»«»i 
of  rents   for  a  certa  in  length   of  time,    or  has  transferred    his  *'' 

interest  to  another  without  any  change  in  the  terms  of  the 
holding,  it  must  be  presumed  that  his  enjoyment,  or  the  transfer 
of  his  interest,  has  been  under  a  permanent  right.  The  defend- 
ant, and  those  through  whom  she  derives  her  title,  have  been  in 
possession  of  this  tank  for  more  than  sixty  years  at  an  nnvary* 
ing  quit-rent.  This  would  not  have  happened  unless  there  was 
some  legal  right  in  the  tenant  which  barred  th^  zemindar  from 
exercising  in  any  manner  his  rights  as  landlord  over  the  tank. 

« 

Baboo  Hem  Ohunder  Banerjee  in  reply. 

Cur.  adv,  vuU. 
The  following  judgments  were  delivered : — 

Market,    J.    (after    stating     the    facts,     continued) :— The 

question  for  determination  in  this  case  is  whether  the  interest 
in  the  tank,  which  has  thus  passed  to  the  defendant  Nistarini, 
is  a  permanent  and  transferable  one,  which  she  can  hold  against 
the  plaintiff  who  is  the  proprietor  of  the  taloook  in  which  the 
tank  is  situate. 

The  facts  as  found  by  the  Courts  below  are,  that  the  tank 
has  been  held  upon  payment  of  an  unvarying  rent  of  Sa.  Bs.  2-8 
for  a  very  long  period;  certainly  ever  since  1213,  and  long 
before  the  grant  of  the  talook  which  the  plaintiff  now  holds. 
I  also  think  it  has  been  rightly  presumed  that  the  tank  has  been 
so  held  for  a  considerably  longer  period,  in  all  probability  prior 
to  the  permanent  settlement.  There  is  no  evidence  on  either  side 
as  to  the  creation  of  the  interest  in  the  tank  which  is  now  held  by 
Nistarini,  nor  has  any  written  document  been  produced  relating 
thereto*  It  appears,  however,  that  Gholam  Safdar,  who  pur- 
chased the  Interest  of  the  Palits  in  the  tank,  was  with  his  bothers, 
the  owner  of  the  talook  also,  and  the  Munsif  considers  that  this 
leads  to  the  inference  that  the  holder  of  the  tank  had  an  interest 
which  could  not  be  extinguished  at  the  will  of  the  zemindar^  or 
•of  the  talookdar  who  represented  him. 
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^874  la  the  first  Coart  the  case  was  evidently  treated  as  goyemed 

Nmm^      ^7  Bang.  A.ct  VIII  of    1869^  but  as  the  property  in    dispute    is 
E.BISHKA  BoBB  ^  tank,   it  is  now  admitted  that  the  second  Court    was  right  in 
NisTARiKi    hoMing  that  that  Statute  is  not  applicable.    Nevertheless,  the 
^^'       second  Court  dismissed  the    suit  to  recover  possession,  holding 
npon  the  evid  ence  that  the  defendant  was    possessed  of  a  per- 
manent transferable  interest  in  the  tank. 

I  think  the  point  for  our  consideration  is,  whether  upon  this 
evidence  the  Courts  below  were  at  liberty  to  come  to  the  con- 
clusion that  the  defendant  was  possessed  of  such  an  interests 

In  my  opinion  the  Courts  below  were  at  liberty  to  drawn  this 
conclusion.  I  do  not  for  a  moment  intend  to  say  that,  by  occupa- 
tion upon  a  holding  which  was  originally  terminable  at  will, 
permanent  interest  can  be  gained,  except  there  be  some  special 
circumstances  which  show  that  the  terminable  holding  has  been 
subsequently  converted  by  agreement  into  an  interminable  one. 
I  have  held  the  contrary^  and  I  still  adhere  to  that  opinion.  Of 
course  I  mean  apart  from  the  special  provisions  of  Act  X  of 
1859  as  to  rights  of  occupancy,  and  as  to  tenures  which  existed 
prior  to  the  permanent  settlement,  which  provisions  do  not 
apply  to  this  case.  Bat  upon  a  principle  in  some  respects 
analogous  to  that  expressed  in  Act  X  of  1859,  but  which  exist- 
ed before  that  Act  was  passed,  which  still  exists  independently 
of  that  Act,  and  which  is  applicable  to  all  immoveable  property 
alike,  whether  lands,  houses,  tanks,  or  gardens,  it  may  be  shown 
by  evidence  as  to  the  nature  of  the  enjoyment  what  the  grant  in 
its  origin  really  was.  This  has  frequently  been  so  held  in  regard 
to  grants  of  various  kinds,  and  is  in  fact  only  an  application  of 
the  more  general  maxim,  optimus  interprea  rerum  uaus.  The 
iistL8  in  this  case  is  the  frequent  transfer  of  the  interest  without 
any  change  in  the  terms  of  the  holding,  or  in  the  amount  of  rent 
paid,  extending  over  a  period  of  more  than  sixty  years,  and  in  an 
act  done  by  a  person — Qholam  Safdar— who  may  reasonably  be 
supposed  to  have  known  the  real  fact,  which  act  is  inconsistent 
with  the  interest  being  terminable  at  will. 

The  only  ground  upon  which  it  has  been  contended  that  this 
general  maxim  cannot  be  applied  to  this  case  is,  that  the  parties 
stand    to  each    other  in    the  relation  of    landlord  and    tenant. 
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Bxception  has  been  sometimes  taken  to  the  use  of  these  words       ^^^^ 
as  applied   to   the  remind ars^     talookdars^    and    the    various      j^idhi-* 
persons  holdidgf  tenures  under  them  in  this  country*    but  povei-ty  **^*°'*^  ^*^* 
of  language  sometimes    oompels  na  to  resort  to  them,  and  I    Nistarim 
fully  admit  thai;  here,  as  elsewhere,  a  tenant    (by  which  1  mean 
any  person  holding  land  derivatively  from  or  as  the    represent- 
ative  of  another)   sfcands  in   a  very   different  position  from   a 
person  who  holds   land  as   his  own,    or,   as  it  is    commonly 
said,  who  holds  it  adversely.     No  doubt  also,  a  person  who  pays 
rent  to  another  in  respect  of  the  land  which  he  holds,   generally 
holds  the  land  derivatively  from  or  as  the   representative  of,  and 
not  adversly  to,  the  person   to  whom  the  rent  is  paid.    But  I 
know  of  no  rule  of  law  which  prevents  a  person  who  pays  an 
annual  rent  (even  if  it   be   inferred  therefrom  that  he  holds 
derivatively  or  as  a  representative  only)   from  showing  what  the 
true  nature  of  his  interest  is  by  evidence  as  to  the  nature  of  his 
enjoyment.     There  is  indeed  one  well-known  case  in  England 
in  which  it  has  been  held  that  a  person  who  had  made,  for  a  very 
long  periodj^  a  small  unvarying,  payment  to  another  in  respect  of 
the  land  which  he  held,  ought  to  be  treated  as  the    owner  of  tho 
land,  tho    annual  paymenc  being  treated  as  a  quit-rent  only— 
Dofl  d,     WhiUick  v,  Johnson  {l}.per  HoLroyd,  J.    It  is  not  neces* 
sary  in  this  case  to  go  to  that  length,fnor  do  I  say  that  the  circum- 
stances  of  this  c^e  would  justify,  us  in  going  to  that  length.  But 
I  refer  to  the  case  a^  a  strong  illustration  of  the  application  of 
the  principle  under  consideration  to  the  rights  of  two  persons 
one  of  whom  paid,  and  the  other  was  in  receipt  of  rent.     The 
case  has  been  followed  in  Reynolds  v,  Reynolds  (2). 

I  do  not  think  that  any  of  the  cases  cited  by  Bab.oo  Hem 
Ckunder  Banerjee  conflict  with  this  view  c  certainly  the  .  case 
of  Bamdhan  Khan  v.  Earadhan  Paramanich  (3)  does  not  do  so 
and  as  far  as  I  can  see,  the  case  of  Addaito  Charan  Bey  v.  Feter 
Das  (4)  was  of  a  similar  description.  There  the  tenure  was 
of  modern  creation,  and  there  was  no  evidence  beyoUd  the  bare 
payment  of  rent. 

(1)  Gow'g  Eep.,  173.  (3)  9  B.  L.   R.,  107,  Dote. 

(2)  12  Iriih  Bq.  Rep.,  172.  (4)  Ajiic,  p.  417. 
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1874  f[j^Q  Court  below    seeios  to  think  thftt .  the   rent  mi^ht  b^ 

NiDHi-       onhanced.      Upon  thf^t  pOifit  tve  express  no  Qpinlpn*    Wo  simply 

^"•"^'*^  ^°'*  dispiiss  the  lippea]  and  affirm  (he  decree  of   the  Court  below 

NisTAKiKi     which  dismisses   the  suit*     Hie   respondent  is  entitled  to  hi» 

costs. 


BiBCH,  J. — The  plaintiff,  as  purchaser  at  a  patni  sftTe  for 
arrears  of  rent,  sued  to  obtain  khas  poss  ssion  of  a  taiik'held 
by  the  defendant  at  a  rent  of  Sa.  Rs.  2-8,  The  plairitwas  not 
clearly  drawn,  but  the  issues  framed  admit  of  the  (iontention 
raised  before  the  lower  Appellate  Court  and  before  this  Court. 
The  Munsif  dealt  with  the  case  as  though  the  plaintiff' "had 
relied  solely  on  his  rights  as  auction*purchaser  under  Rcgola-' 
iion  VIII  of  1819,  and  held  that  the  plaintiff  could  nob  eject 
the  defendant  from  the  tank.  Before  the  Judge  in  appeal 
objeotion  wad  taken  to  this  findingf  :  butnfurther  argument  was 
raised,  that^eveu  if  the  plaintiff  failed  to  establish  the  rigbt  he 
set  upas  auction  ^purchaser  at'  sale  under  *Re||fulatioii  Vlllof 
1819,  he  was  entitled  to  succeed  •  in  his  suit  by  virtue  ot  his 
position  as  landlord,  the  defendant  haying  atdmitted  that  hp  held 
a'  rent-paying  tentn-e  in  the  shape  of  a  tank  within  .'the, 
limit  of  the  plaintiff's  patni  for  which  he .  paid  reiitT  to.  the' 
patnidar.  The  Judge  held  that  the  plaintiff*  had  failed  to 
prove  that  the  defendant's  tenure  was  created  by  the'  defaulting 
patnidar  ;  that  he  had  failed  to  ostaMish  the  collusion  |ie. 'allegec| 

between  the  defendant  and  the  defaulting  patnidar  *,  atid'  he 
further  held  that  the  tank  was  the  portion  of  an  old  liolijing 
payings  jamadi  Rs.  7-12,  atidnot  a  separate  holding  by  itself. 
He  was  of  opinion  that  the  defendant  had,  by  possession  for 
sixty  years,  acquired  a  title;  and  he  confirmed  the  Munsit's 
order  dismissing  the  suit. 

In  special  appeal  the  argument  that  the  plainti^  ba^j/f^cquired 
any  right  to  eject  the  defendant,  by  virtue   of  his  puixhas,e.  jsl^  . 
a  sale  under  Regulation  VlII  of  1819,  may  be  said  ta.^have  be«n 

< 

abandoned.  It  is  urged  that  the  Judge  is  wrong  in  sajing  that 
this  tank  ever  formed  part  of  a  ryot's  holding, — that  there  is  no 
evidence  to  support  this.  Upon  this  point»  I  think,  we  .must 
hold  that   there  is  not  sufficient  evidence  to  satisfy  us  that  the 
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tank  wa  s  part  of  any  '  holding.    The  argument  most  pressed ^874 

upon  ns  IS  that  the  defendant,   being  admittedly  a   rent-paying       Nidhi- 
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tenant^  cannot,  by  any  length     of  possession,   acquire   a  title  v. 

agaioat  his  .landlord  ;   that  his  occupancy,   not  being  protected     Hl^^J^^ 
by  Statute  or  contract,  could    be   determined  by  his    landlord 
ni'  pleasnre,  and  that  the  plaintiff  was  therefore  entitled  to  tako 
ihas  possession  of  this  tank. 

In  a  recent  decision  oi  this  Court  it  has  been  held — in  the  ease 
of  Sibu  J^a  v.Qopal  ChandraChowdhry{l)'*^ihii,t  the  provisions 

(I)  Before  Bir  Richard  Couch,  Kt.^  in  the  tank  belonged  to  Haja  GotMil 
Chief  Justice^  and  Mr.  Justice  Singh*  and  that  it  had  been  pnrahaaed 
Ql9v6r,  Cy    the    plaintiff;    bat    he  objected 

that    the  Raja  had    no   khae   poaiee- 
:     77^  2Q^^Fe6n/«n/  1873.  ston  ;  Chat  on  the  4th    of  Jaisti    1230 

(15th  Appil  1823)  h^'  gaye  a   leaee  of 

SIBtJ  JELYA    (oNi  OB    THB  DKraND>    the    tank    to  this  defendant's   father* 

ANXfJr.GOFAL  CHANDRA  CHOW-    aod  that  the  property   had  since   been 

PHRY;  AVD  ANOTBjw  (^Pi^iNTivrs).*    held  aeoordingly,  and  that  under  that 

•^  ■    leaeo  the  plaintiffs  were  not  entitled  to 

^igkt   of  Occupancy — hct   X   9f.  1859,    khas  posiession. 

a,  2p^  «2.    4i-:Tanb— Landlord    atisL        The    issoe    framed    by    the    Munsif 

Ttmnt,  wa3      whether     Sjbn    Jelya     entered 

into     iipssession      of     th^     tank    ae 

Bahoo    Kt7     Mddhuh    Set    fpr    the    ancestral     jamqi     property,    or     the 

appellant.  '  '  judgment-debtor  had  Jth^oa   powes^joa 

Baboo  ^em    Chiinder   Banerjee    for    of  the    same;,    and^in  ^his.  judgment^ 

the  regpondent..  he  says  :—"  Upon  the  evidence  on   the 

Tri£    judgment     of    the  Court    wa?  record   and.  the    Qircumatanoea .  of  the 

delivered  by  case,    it  ia  evident  that  the  defendants 

have    helvl    the    tank    uuder  a  jamai 

CotCH,  0- J.-^Thia    anlt  was    brought  title  ftom  before  the    saje  in  execution 

for  the  posseSBion  of   a  tank  ivhi^h  the  and  therefore  the    plaintiffs    have   no 

plaintiff   alleged    he  had   been  dispos-  right  to  khas  possession."    Hd  madeH 

B'esskt'of.     I^is  case  was  that  ho    had  decree  to  th^  effoc6  that  the   plaintiffs 

purcHased  the  tank  at  a  sale  in  ezecu-  were  confirmed  in  possession  of    their 

tion    of  a  decree    against  Raja    G6par  right  as   owners  of  the  tank  ,    but  aa 

Sio^h,  to  whom  it  belonged  as  a  rent-  the    allegation  on  which  they  grounded 

free'teon're.  their  suit  was  not    proved,    while  the 

Sibn   Jelya    Was    allowed   to    come  defendants    had.  made  ont    their  case, 

into  ihe  suit  %k  a  defendant  in. the  suit,  the    plaintilTs  were  ordered  to  pay  the 

and  he  did  not  deny  diat  the  property  cost  a. 

*  Special  Appeal,  No.  712  of  1872,  against-  a  decree  of  the  Judge  of  Zilla  West 
BnrdWbn-,  dated  the  Slat  January  1872,  vq  versing  it  decree  of  the  Munsif  of  Biabeu^ 
pore,  dated  the  5th  May  1871, 
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1874        of  Act  X  of  1859  are  nob  applicable  to  tanks  whiob  are  iftoi 
NiDHi-      apportioned  to  any  ryotti  holdlDg  but   held  aeparafte^ 
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-,       V.  From  this   iliero  was    on  appeal   to  Vaai  ▼.  Bihi  Vrndatanninsm  («),   idiiclir 

Slt^'    ,*ho   Judge,  who,    after   stating   what  was  decided  by   mjself,  Bsyley,    and 

the  natttro  of  the  siiit,rwasv  Mid  th»  Ainslie,  JJ..  €n'  an  appeal  agaioat  die 

MuQsif  9  dedsion,  and  the  groonda  of  decision  of  Glovtf^  S^thn  aenior  Jadf  a 

appeal,   said  :^"I  am    of  dpinioa  that  sitting  with  Blitter,  J.    The     qnaatiM 

4 

defendant'!!  posseesion  under  the  lease  there  was  whether  a  snt  for   enhance* 

is   not  proved,    and  there   is  no   im-  mett   of  rent    of    land    eevered  with 

probabiliy   whatever    ki   Siba    Jelya  baildtngs   woold  lie  la    Iba    fieiranoe 

and  his  father  having  held  possession  of  Ooorta   under    ol.    4,   a.     2S   of    Ati 

the  tank  from  year  to  year  by  payment  X    of   1B59.    I    was   of  opinkm — and 

of   a   share  of   the  prodnoe,    namely,  Bayley    aodr  AinMier  J^.r    aonoimred 

fish  i*  and  he  decreed  the   appeal  and  with  me-- that  in  order  to  see  whit  waa 

reversed  tha  judgment  of  the  Muasif.  meant  by  land  in  Act  X  of  1859,    we 

li   hat   been  .  objected    before   us  mast  look  at  all  the  pvovlsions  of  the 

that^   although   the  title   irhiah  had  Act. 

been  set  up  by   the  defendant   Siba  Following  [that  role  io  the  psasent 

had  not   been   proved,     it   appeared  case,  we  think  wa  cannot  any  that  .the 

npen .  this  judgment  that  there   hi)d  provisions   of  Act'  X    of     I86S^  ara 

been  such  a  poasossion  as   gave   him  applioable  to  such  a  tank   as  thia   is^ 

a  right  of   oocnpanoy,   and   therefora  For  ins^anpe,  the  prorision  in  s.   IIS  of 

the    plaintiffs     ongbt    not    have    a  the  Aot,  which    waa   noticed  in    that 

decree  for  possession-  .  case,  respecting    t1)e   rdooveiy    of  the 

This   tank  appears  to   be  used  only  rent  of  the  land   by  distrotS|   is    not 

fMr   the  preservation    and  rearing   of  applicable    to   such   a   tank   ta  this, 

fbh.    It   does  not    appear     to  have  Following  that  rule,  gre  ara  of  opinion 

formed  part   of  any  grant    of  land,    or  it  cannot  be  said  that  a  right  of  oocun 

that   it  can  in    any  way  be  considered  pancy  was  gained  under  .the    Aot  by 

aa    appurtenant   to  any  land   held  by  the  parties  in  possession  of  this  tank;, 

the  defendant.  although  for  more  than  twelve  years. 

The    only    thing    occupied   appears        It  is  therefore  unnecessary  to  dater- 

to  be    the  tank  itself ;  and   the  ques-  mine  the  question,  whether  tha  defend^ 

tion    is   whether    tho    provisions    of  ant  (by  which  we  mean  the  intervening 

Act  X    of    1859  which   would    confer  defendant  Sibu)  not  having  set  np  this 

a   right  of   occupancy  apply  to  such  a  case  (he   having  set  up    a  title  under 

tank  as  thia.  a  lease  which  ho  has  failed    to  prove) 

]No    doubt,    it    may  bo   said  that  a  can  be  allowed  to  resist  a  decree  to  tho 

tank   comes  under    the  word    land,  as  plaintiff  for  possession.  We  think  this  ia 

land    covered    with   water.    But  it   is  different    from  where  a   plaintiff  failg 

;io    be    land   cultivated   or  held  ;    and  to  prove  tlie  case  which  be  rdies   upon 

we    think,  in  conHidering  whether    this  in  bringing  his  suit,  and  is  not   allowed 

tank  comes  within  the  provisions  of  to  set  up  ft  different  case ;  because 
Act  X  of  1859,  wo  mojst  do  what  here,  scppoaiag  the  defendant  has  a 
was    done   in     Rani  purga   S^^dari    right,  of   occupancy,  tho  iconaa^ence 

(a)  9  B.  L.  K.,  101, 
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The  bent  JLaw  tharefora  noii  being  applioable  to  a  tenure  of       Wi 
tluB  naftore,  ira  ha^e  to  consider  whether  the  defendaot  h  pro-      Niddi- 
teoted  from  ejectment  by  the  common  law  of  the  coatitry  it  ha»  '*"**^  ^^* 
{i^eqnently  been  held  by  the  Courto  in  this  coontry  that  a^tenatift    Kim^Biici 
oannot.pleild.  limitatioa  againQt  hia  .landlord  ; :  that:  poasessioa  for >        ^^ 
sixty  yeiur$  girea  a  tenant  no  title  to  his   tenure  has,  agaihst  hia 
Jiomiaidari  eo  as  to  oooirart  his  tenant-right  into  a  right  of  owjxer* 
skip*.   Long' poesession  may  pr  otect  his  tenancy  :  bat  it  cannot 
as  .a  matter  to£  law  be  Aaift  iu  thi^  coimtry  t^.  or^iaiie  a  title  to.  the 
land  40  l|eld»  .        . 

We  have  only  to  ;Con^er  in  this  case ,  whether  the  atrbitmry 
rigH  ^  ^i^^  ^^^  ^  coaforcead^ 

This  tank  19  pro7eid  ta  have  b0en  in  exi^tftpce .  so  for  back  aa 
1213  B.C.  (1807  A.  D.  },  or  within  fonrteen  yeara  of  'the  per^ 
maaent  settlement*  It:  was  theu  sold  by  Eriebna  Mohair  Hasrra  to 
GopinathPalit/and  passed  from  him  to  the  fprmer  talookd^r,  who 
again  sold  it  to  the  pi^sent  defendant.  IN>s3ession  at  an  uniform 
rant  is  thus  traoed  baek  for  sixty^six  years*.  When  the.  patni 
waa  irstjei^eated  does  not  appeari  but  ft  mast  have  bee^  sabse-  » 
qnent  tojthei  year  1807.  It  is  well  known  that  it.  was  cnstomary 
for  zemindarif  to  grant  lands  at  qnit-rent  for  the  purpose  of 
digg!i>g  tanks^  or  for  gardens,  ^nd  reference,  is  mode  in  p«  8,  il^ega- 
lation  XLIY  of  1793,  to  such  leases*    They  w:ere   excepted  from 


of  giWug^  Cbe'  VainiifF  a-  decree  wonld  his  right  in  any  other  itiit.    16  wontd 

bethfttthepfsiwtitfhaviog'got   poaios-  be  not  only  depriving  him  of    a  rififht                       #       » 

Bion  under  the  deereer  iit   this  snit,  the  which 'clearly    belonged   to   him,    but 

defendantwonldhate  tor  bring  another  taking  away  from    him  altogether   the 

mit  to  get  back  the  poasetticftx  by  vtrtae  possession   of  land     which   he  bad  a 

ef  las  right  of  occupancy,  which  ^otfld  right  ta  keep.    However,  as  we  hav*                              > 

te  oeatrary  to  the  mle  that  oircaity  of  flaidyft  isnot  necessary  to  determine 

action     is  to    be  avoided.     It  wonld  that  qoesMotr.    It  is  in    order  that  it 

not  be  jrpght   to  give  the  'plaintifiE   a  may    not    be  supposed,   if    this  case 

possession  vbieh  he  ought  immediately  should  arise  at  some  fatnre  time,  that 

to  lose  by  another  yi^it  ;  and  the  proper  we  assent  to  the  proposition  that  the 

course  wonld  be  fin&lly    ^decide  the  defd|^nt  could  not  set   up  this   now, 

rights  of   th^  v^rtieB  in  the  present  because  he  did  not  do  so  originally  by 

^iL    Or  this  injustice  would   be  dpne,  way  of  defence,  that  we  have  made  these 

that  the  defendant,  although  entitled  remarks. 

to   a  right    of  occupancy,   would    be  The  appei^l  mil  be    dismissed  with 

^tirely    deprived     of     it    by    losing  coatsr 

possession,  and  not  being  %blo  to  assert 


4^3 


BENGAL  LAW  EEPORTS. 


[VOL.  xni. 


1874        tlio  prohibition  then  in  force  against  tlie  granting  of  leases  ly 


NiDHi-  zemrindars  for  a  period  exceeding  ten  years  :  and  tbe  iproimd  fbi^ 
KsiBUNA  Boss  exemption  seeais  to  have*  been  that  sncb  leases  were  not  impro. 
Nmtahini  vident  diminutions  of  the  cnltarable  area  of'tbeestatiei  but  were 
cakalated  to  benefit  the  propieriy.  No  one"  would  be  likely  Ik^^ 
go  to  the  expons&of  digging  A  tank  unless  he  aeenred^a  tmte^ 
ferable  interest  thei*em.  '  In^  the  case  beforie  ns  it  is  trae  ibairw 
grant  is  pfodoced;  bat  when  it  is  established  that  this  tdnk- vala 
in  eziste^oe^  sb  for  back.jas  1867,  wsis  Ihen  Mmsferri^  by  'Hfd> 
possessor  to  Uopinath  Palit,  and  after  passing  from-  {ktber-ti^ 
son  in  that  family  ivas  transferred  agiain  'by  sate,  the  i^ent'aU 
along  remaining  the  same,  I  think  we  may  fairly  presbtite^  JitA^ 
it  oiHginatisd  in  a  graoi  and  has  always  bean  tt^eat^d^- 'a-  ttfaUs- 
ferable  teniire.  •    .    .  •  •    *     .  '  .  '  '  • .    i 

That  it  was  so  ti^^ated  hy  the  plalintiff's  preilec&dsot*  is  "pbiated' 
out  by  the  Muiisif  in  his  judgtnent.  the  pttGchasis  of  the 
tank  by  one  of  the  former' tatookdiirs  gives  tfaep'lkiotiff '  no  right* 
to  determine' the  tenancy.  fi>ent  hais  airalbi^  lieei»^'patd  for  tkr 
•  tanW.  the  clefendant  by  purchase  acqtrined  ^only  *tbe  Hgktjto 
hdtd  the  t^nk  on  the  same  terms  as  hisi  vendor,.' r;  e/,;by^yteMrt> 
ot  rent.  To  allow  £he  plftintiB  arbiti^arify 'tor.ieject  the-  defendant 
fi^om  this  t&nk:  would  be'ineqaitikble  and  unjust.  *  Botfcttie  lower* 
Courts-,  though  for  different  reasons,  bave»o6DOiirredm:dismi89^ 
ing  the  plaintiff's  suit,  and  I  think  that  the  special  appeal  must 
be- dismissed  with  costs.. 
%  -  ■  •  Appeal  dismiaaodr- 


•      T 


■»  1    »i 


■i'l'?  ■    I 
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T:HAK0QB.  DEKN.  TBWAREY,(DKrEKDX?iT)  r.  NAWAB  SYED  AU       *P.  C. 

I  HOSSEIN  KHAN   AKD   AKOTUlill  tLAlNTJFPS).  J^'^''''  . 

J      •     .  Jfarc/fc  0. 

•"bh  appeal  ftem  tiie  High  Court  of  Judicatiiro  at  Fort  WiUiam  in  BeYigal.] 

0nu9  Tttthfi7idi^Esat$etUiofk  qfdeed  ofiSaJ^  hy  TiMrdaiiasliin  Lady-^Suitio  get 

.    a^ide  de0ii — Consegucniial  Belief— -from  of  decree,  ^ 

''tn^SQit'lJy  fhehelrs  of  aiJaliomeclati  pnrctdnashin  Taiy  to  set  asidd  a  (terCft!  icblk'ts 
o|.ial«  ^zeeaMff  by  her,  Whilirt  living  apart  from  her  InelatioDs,  in  the  boaset»f  15  b  l!b!.173 
th9.  pntQbw9er,  yrho  had .  occavionally  acted  as    her  maktarj — Held  ti|at   some 
eyi^eJQce  Ux  impeach  the  deeds  should  be  given  by  the  plaintiffs  before  the 
onus  o|  supportiDg  it  is  tlirotrn  on  ilie  ,pnrchaser. 

Where,  in  each.  a.  suit  the  substantial  relief  prayed  for  is  that  the  d^eds 
slK^nld  be  sot  akidey^e  Coart  is  not  jostifiod'  in  sabstiintiog  iher^or  a  mott 
dtteiaration  of  'Iha  pUuntlfE's  title. 

1,  App9AI(  ifj^mi  a  decision  of  tjh^  Hjgli  Court  (Seton-Kart 
^n^,MiUi^r^  j^l.)^  dated. tho  13tli  Auguso  186.7,  modifying  A 
<J/^*I^  otjthfl  Pm9ipfil  Suddgy  .  Ameen  of  Gya,  dated  fclie  2^th 
Spprtiefl^))er  .I8j3(i^  .  The  facts  of  the  case  were  as  follows  -:— ^ 

J  PQf)|£^u^^i^piit  ^Kppdrutonissa^  a  Mahomedan  pttrdanashin 
l^dy?  »  w^  'possessed  of  property^  which  comprised  a  share  ia 

QartiviQ:!^^H?^^\  WP^r^^ii^iog  to  Talook  Ham  Band h  in  Per- 
gunna  Cholla,  and^  in  certain  villages  of  Tupp'a  Raiiiporo 
in.  Pergnuna  ^^loocha.  In  1861  sli6  agreed  to  sell,  inter  aliu 
a'pon^tioTi  of  tlie  estate  to  the  appelknt  for  Rs.  89,501.  The 
deed  of  sale,  dated  the  2Srd  July  1861,  was  registered  by  her 
iRfi^btaff  one  Mookondee  Lall.  Koodratonissa  after  being  duly 
id^ti&ed  bad  admitted  at  ber  owri  house  bet  execution  for 
ti^at  purpose  of  a, mukhtarnama  dated  the  lltb  July  1861.  The 
i4>peUaiiit  paid,  the  purchase-moneys  and  emered  into  possession 
of  U)e  prop«rty«  The  deed  recited  that  the  property  was  sold 
V  for  the  purpose  of  paying  off  the  debt  due  to  Bhugwan  Doss, 
from  whom  my  client  (Koodratonissa)  took  a  loan  of  Bs.  12^000 

•  Tre8$nt:—SiKJ,    W.    CoLvitE,  Sir  B.  Peacock,    Sib  M.    E.  Smith,    Sia 

E.   P.   CoLLIBR,   AND  SiR  L.      PeEL. 


^28  BENGAL  LAW  EB  POUTS'  [VOL.  XIH 

^^^^  in  order  to  satisfy  the  decree  of  Bhyia  Bhugwanfc  Deo,  which 
Thakoob  loan  has  not  been  paid  op  to  this  time^  and  which  is  justly  due 
T."w'b«    to  my  Client." 

V.  On  the  3rd  September  1864^    soon  after  the  death  of  Mussa- 

AL1H088BIN  niut  Koodratonissa^  the  respondent's  who  were  the  brother 
Khan,  ^kui  sister  of  Koodratonissa,  but  with  whom  KoodrutoniS'* 
sa^  being  on  bad  terms,  had  for  some  time  before  her  death  ceased 
to  reside,  took  out  a  certificate  from  the  Court  at  Patna  of 
adminstration  to  her  estates  aod  effects  :  and  on  the  23rd  April 
1866^     they  filed    a    suit    in    the    Goart    of    the   Principal 

Sudder  Ameen  of  Gya  against  the  appellant  and  the  above- 
mentioned  mukhtar  for  confirmation  of  their  alleged  po^se^ion 
of  the  property  in  dispute,  after  re7ersal  of  certain  somaiary 
proceedings  mentioned  in  the  plaint,  "  aod  af  tbr  setting  aside  the 
deed  o?  sale  of  the  23rd  July  1861  and  the  mukhtarnama  of 
the,llth  July  of  the  same  year/'  which  two  last-mentioned  docu- 
ments they  alleged  to  be  *'  fraudulent  and  fajyicated.''  The 
Principal  Sudder  Ameen  on  the  evidence  found  that  the  plain** 
tiffs  had  been  in  possession,  and  gave  a  decree  confirming  their 
possession  and  setting  aside  the  deeds  of  the'  i^iaintiffs.  The 
High  Court  (Seton-Karr  and  Mibter,  JJ.)*  <m  the  18th 
August  1867  found  that  the  plaintiffs  had  failed  to  prove 
possession  ;  and  agreed  with  the  lower  Courts  a9  to  the  invalid- 
ity of  the  deeds.  They  reversed  the  decree  of  the  Principal 
Sudder  Ameen  s6  far  as  it  confirmed  the  plaintifc'  possession 
but  confirmed  it  to  the  extent  of  declaring  that  the  plaintiSa 
were  the  rightful  owners  of  the  property  (1). 

From  this  decision  the  defendant  appealed  to  Her  Majesty  in 
Council. 

Mr.  Bell,  for  the  appellant,  contended  that,  on  the  evidence,  the 
the  mukhtarnama  aud  deed  of  sale  were  genuine  and  valid; 
that  the  High  Court  in  discussing  the  evidence  had  wrongly 
assumed  that  the  onus  of  proving  them  ought  to  be  thrown  on  the 
appellant ;  that  the  respondents  had  not  shown  them  tbT)e,  as  they 
alleged,  *'  fraudulent  and  fabricated.'*  Moreover,  it  was  clearly 
shown  that  the  respondents  were  nob   in  possession,  and,  in  the 

(1)  8  W.  R.,  341.  . 
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absence  t>f  possession^  were  not  entitled  to  the  decree  which  they       ^^^^ 
prij^ed   for^  or  to  the  {lairttCHlar  decree  made  in  tbeir   favor  by    Thakooa 
the  High  Court,  ^^Zr 

Th«  resjwndeats  did  not  appear.  SThLS* 

Ehan, 

The  jadgmeat  o{  their   Lordships  was  delivered  by 

Sis  M.  B.  SMrrH,-*— This  was  a  suit  brought  by  the  respon- 
tiecrts  against  the  present  appellant,  Thakoor  Deen  Tewarry^  for  a 
tsonftrasation  of  their  possession  of  certain  mauzas :  and  their 
plaint^  which  declared  that  their  sait  was  for  that  confirmation, 
alsQ^prayed  that  it  might  be  done  after  a  reversal  of  a  sammary 
proceeding,  and,  which  is  the  most  important  part  of  their 
prayer,  after  setting  aside  a  frandulent  and  fabricated  deed  of 
eale  set  ap  by  the  appellant.  The  deed  which  is  sought  to  be 
impeached  is  of  the  date  of  the  23rd  of  Jnly  186L  The 
v^qionfle^ts  aro  the  heirs  of  JM  ossamnt  Koodrntonissa^  aj^ar- 
danaskim  lady,  who  some  time  before  her  death  seems  to  have 
had  some  dispate  with  her  relatives,  and  went  to  reside  in 
the  teVn  of  Patna .  The  appellant ,  Thakoor  Deen  Tewarry, 
wai  Eving  ia  Patna  :  and  in  the  course  of  the  evidence  given 
lA  this  sait,  it  was  stated  by  the  witnesses  on  the  part  of 
the  plainii&  that  Mussamnt  Eood  ratonissa  went  to  live  iu 
Itishoose;  that  she  died  there,  and.  that  he  had  acted  on 
several  occasions  as  her  mukhtar.  The  deeds  whioh  are 
impeached  are  a  deed  of  sale  of  the  manzas  from  the  lady  to 
Thakoor  Deen  Tewarry,  professing  to  be  made  in  consideration 
of  A  aam  of  Ba.  89,501  (a  large,  part  of  which,  namely, 
Ra.  17,960,  is  stated  to  have  been  paid  to  a  creditor  of  the 
lady)>  and  a  mukhtarnama  for  the  exeoation  of  that  deed. 

When  the  case  came  before  the  Principal  Sndder  Amcen, 
eViiwCe  was  gone  into  on  both  sides ;  on  the  part  of  the  plain. 
tiffs  to  show  that  they  wer^  in  possession  of  the  property,  aind 
also  to  iiqpeach  the  validity  of  the  deeds  on  the  ground  that 
t^iey  were  forged  and  fabricated,  and  that  there  had  been  no 
real  sale  from  the  lady  to  the  appellant.  The  appellant  went 
into  evidence  to  Bho\n  that  he  had  been  in  possessio  n  of  the  pro- 
perty subsequently  to  the  date  of  the  sieged  deed  during  the 
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^    ^S74        lifetime  of  tbe  lady,    and  had  continued  in    possession  up  to  th« 
Thasoob    time   of  the -suit,  and   alsoto«how  that  the  deeds  were    really 
T^i^EY    ©xoc^ted,  and  that  the  consideration-money  had  passed.     Upon  a 
V.         review  of  the  evidence  on  both  aides,  the  Priacipal  Sadder  Ameen 
ji.Li  HooasfiN  came  to  the  conclusion  that  the  plaiotiSs  were  in  possession  of  the 
Kban.      property,    and  that  the  deeds   were  fabricated ;  and    he  made  a 
decree  confirming  the  plaintiffs   in  the  possession,  and  directing 
that  the  deeds  should  be  sot  aside.    The  appellant  appealed  to  the 
High  Court,  and  that  Coart  disagreed  with  the  Principal  Sadder 
Ameen   as  to  his  finding    upon  the  possession  of   the  property. 
They  thought  that  upon  the  whole  of  the  evidence  the  respond- 
ents had  not  proved  their  possession, and,  in  fact,  that  the  pouaes* 
sion  was  with    the  appellant.     Being    of  that    opinion,    they 
reversed    so  much   of  the  Principal  S  udder    Ameen's  doore  as 
confirmed    the  plaintiffs  in  their    possession,  holding   that  tfaey 
had  no  possession  which  could  be  the  subject  of  confirmation^ 

The  High  Court  then  went  into  the  consideration  of  the  «ab*- 
stance  of  the  dispute, — namely,  whether  the  deeds  were  genuine 
deods  or  not.  In  approaching  that  question  they  seem  to  have 
assumed  that  they  could  only  deal  with  it  by  way  of  doclraatiotii 
and  they  came  to  the  conclusion  that  they  had  power  to  declare 
the  titlo  to  the  estate,  but  could  not  give  any  substantive  relief « 
Their  Lordships  think  that  they  erred  in  coming  to  that  ooa^ 
elusion ;  the  plaint  prayed  that  the  deeds  might  be  set  aside, 
which  is  a  prayer  for  substantive  relief,  and  the  Principal  Sad- 
der Ameen  was  quite  right,  when  he  came  to  the  conclusfOtf  on 
the  facts  that  the  deeds  oughc  to  be  set  aside,  in  making  a  decree 
to  that  ejGFect.  However,  the  form  in  which  the  High  Court 
considered  the  question  does  not  really  alter  the  substance  of 
their  decision.  They,  after  a  full  and  careful  review  of  the 
evidence^  came  to  the  aame  conclusion  as  the  Principal  Sadder 
Ameen,  namely,  that  these  deeds  had  not  been  executed  .by 
the  lady. 

It  was  contended  by  Mr.  Bell  that  the  High  Couri^  ought  not 
to  have  thrown  the  onus  of  supporting  the  deeds  upon  the 
appellant ;  and  perhaps  the  mode  in  which  the  High  Court  treat 
this  question  may  not  be  strictly  correct.  In  a  suit  for  setting 
aside  deeds,   some  evidence  ought   to  be   givoa  by  the  plaintiff 
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im  order  to  imp^aeh  the  deeds  ho  seeks  to  sek  aside.     But  tho        ^^^ 
Coart  seem  to  have  regarded  this  suit  as  if  it  were  an  action  of     Thakqob 
ejectment  broagbt  by  the  appellants  as  the  heirs^  of  the  deceased    tbwarbt 
lady,  ift  whichr  having  proved  tha-t   they  were  her  lieirs^  the         *• 
boraen  was  tbrown  upon  the-  appellant  to-  show  a  better  title.  ai.i  Hobsbzi4 
But  although  the  Judges  do   not  quite  correctly  state  the  pi?ia-      ^^* 
ciple  of  fixiug  the  onus,  their  jxidgment  is  substantially  right, 
because  the  plaintiffs  did  not  put  their  case  before  the  Principal 
Sndder  Amoen  simply  upon  their  title  as  heirs,  and    throw  it 
upon  the  appellant  to  prove  a  better  title,    but  they  did^  by  evi^ 
deuce,,  challongo  tho  validity  of  tlia  deeds^    They    called  witr 
nestes  to  show  the  circumstances  under  which  this  lady  lived, 
and  to  challenge  p^roof  of  the  consideration  having  passed  which 
the  d^ed  alleges  to  have   been  'given.    It    may   be  that   the 
evidence  is  weak,  but   the  ^pellant  [accepted   the  onus  which 
that  evidence  2)rim^ /acid  cast  upon  him  ;  and  he  went  into  his 
whole  casc^  and  gave  the  evidence  that  he  thought  would  best 

support  it.  Upon  a  review  of  that  evidence,  the  High  Gour± 
came  to  the  conclusion  that  it  was  utterly  insufficient  to  establish 
the  validity  of  the  deeds  under  the  circumstances  of  the  case. 

Now  the  circumstances  of  the  case  are^  that  this  lady  was  a 
paradanashin,  living  apart  from:  her  relations, — whether  in  the 
house  of  the  appellant  or  not,  may  not  be  distinctly  proved,  but 
eertaiuTy  in  a]  place  where  she  was  without  those  natural  advisors 
which  a  lady,  when  she  was  going  to  part  with  apparently  the 
whole  of  her  property,  ouffht  to  have  around  her.  She,  whil)5t 
thus  alone  and  unprotected,  is  supposed  to  have  made  a  deed  in 
favor  of  a  person  who,  on  some  occasions,  acted  as  her  man  ed 
business.  According  to- the  principles  which  have  always  guided 
the  Courts  in  dealing  with  sales  or  gifts  made  by  ladies  in  such  a 
position,  the  strongest  and  most  satisfactory  proof  ought  to  be 
l^ven  by  tho  person  who  claims  under  a  sale  or  gift  from  them 
that  the  transaction  was  a  real  and  h&ruifide  one,  and  fully 
understood  by  the  lady  whose  property  is  dealt  with.  So  far  from 
giving  satisfactory  evidence  on  these  points,  the  appellant  has 
failed  to  produce  that  which  clearly  was  within  his  power^  and 
which  ought  to  have  been  given  even  in  an  ordinary  case  of  a 
fude  that  is  at  all  impeached..    It  is  alleged  that  the  deed  of  salo 
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^^^       was  ezecnted  by  the  lady  herself,  and  also  by  a  Quikhtar  called 
'   Tbakook    Mookondee  Lall^  who  had  a  mukhfearnama  \ivom  her  for  that 
Ts^RKX    pui*po8e.    The  mukhtarnama  is  filed^  and   appears  iipoa  tbia 
V.         reoord  ;  but  Mookondee  Lall^  the  wakhtag,  who  is  sapposed  to 
^jj  HoRsux  have  executed  this  deed,  is  not  produced  as  a  witness-    •^^in> 
^^^^^^      the  exeeutioo  of  the  mukhtarnamA  is  supposed  to  have  been 
verified  by  the  nazir  and   three   witnessepy.  the    nazir  having 
afterwards  reported  to  the  Priucipal  Sadder   Ameen^  who  regis- 
tered the  document.     The  nazir  and  thoaa  three  witnesses  have 
not  been  called.    And^  farther,,  the  writer  of  the  deed  of  sale 
himself^  who  was  preeent,  according  to  the  evidence^  at  the  time 
when  the  deed  was  executed,  is  also  kept  out  of  the  witness-ftox. 
The  deficiency  of  this  important    evidence   is  attempted  ta  be 
aappUed    by  the    testimony  of  witnesses  who    say  they  were 
pfesent  at  the  execution,  but  who^  as  compared  with  those  ^whe> 
would  have  been  the  authentic  witnesses    of   the    tiansaetion^ 
are  not  at  all  fit  to  be  relied  upon.    Their  Lordships  also  agree 
with  the  High  Court  that  there  is  not   trustworthy  evidence  e{ 
the  payment  ^of  thie  purchase-money»  either  by    satis^ing  the 
alleged  claim  of  a  creditor  of  the  lady,  or  otherwise.. 

The  case. on  the  part  of  the  appellant  was  attempted!  to  be 
supported  by  the  evidence  of  proceedings  which  had  taken  place 
in  the  lifetime  of  the  lady  in  rent^suifcs,.  and  in  a  suit  in  which  there 
was  a  contest  between  the  lady  and  her  relatives.  DocuBMBts  ixk 
those  suits  referred  to  the  sale  ;  and  authenticity  is  endeavoured 
to  be  given  to  the  transaction  in  consequnce  of  the  lady  hetself 
having  recognized  it.  But  there  is  an  entire  absence  eJ  satis- 
factory proof  that  those  documents,  which  are  said  to  eontain 
confirmatory  evidence  of  the  transaction,  were  executed  by  die 
lady,  or  that,  if  she  did  execute  them»  their  conteets  were 
known  to  her. 

On  the  whole,  therefore*  their  Lordships  entirely  agree  with 
the  substance  of  both  the  decisions  below,  that  these  deeds  are  not 
genuine^  and  ought  to  be  set  aside. 

Their  Lordships  think  that  the  decree  of  the  Prineipal  Sadder 

Amoen  was  correct  in  form  as  well  as  in  substance.    The  High 

Coart,  acting  on  their  opinion  that  they    could  only  make  a 

declaration  of  titloj  whilst  profosdiog  to  confirm  (except  as  to 
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the  possession)  the    Principal    Sadder  Ameen's    decree-j  really        ^74 
vary  its    terms^  by   inserting  a  general    declarktioa    that    the     thakoob 
plaintiffs  are  the  right! al  oi?ners  of  the  property^   instead  of  the     teitImV^ 
specific  order  that  the  deeds  should  be  set  aside.    They  reversed  v* 

the  decision  of  the  Principal  Sadder  Ameen  -witk  vegard  to  the  j^i  HoessHr 
possession— -a  reversal  in  which  their  Lordships  concuv— and  ^b^h. 
added  what  follows  in  their  formal  decree^  ''  and  that  so  in.ach 
of  the  decree  of  the  said  Conrt  as  declares  that  the  said  plaintiffs 
iM^  the  rightf  al  owners  o$  the  said  property  be  confirmed/^  Their 
Lordships  think  that  as  the  plaint  had  prayed  for  substantiye 
relief^ — namely^  that  the  deeds  ^oald  be  set  aside^ — the  more 
correct  form  of  decree  is  in  the  terms  of  that  prayer. 

Their  Lordships  will^  therefore>  humbly  advise  Her  Majesty 
^o  vary  the  decree  of  the  High  Conrt  by  striking  ont  sa  much 
thereof  as  purports  to  confirm  the  decree  of  the  Principal  Sad- 
der Ameen>  and  to  order  that  in  lieu  thereof  so  much  of  the 
last-named  decree  as  ordered  the  deed  of  sale  and  the  mukhtar 
nam(i  to  be  cancelled  and  set  aside  be  affirmed^ 

Decree  varied. 

Agent  for  the  appoint :  Mesar&  Watbine  and  Lattey^ 


FULL  BENCH- 


B^w  Sir  Mithatd    Couoh^   Ki^pGhief  JustteeyMr.    JuBti^e  Kemp,  Mr. 
JiMtieeL.  8^  Jodboa  JUr.  iustwe  MMrhhyy  aad  Mr.  SuHice  Aindie. 
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A.B.  MACKINTOSH  (Plainiwi)  v.  KASHlNATH     BISWAS   aki>     j^i22. 

oTHKBs  (Defendant)*  .........l 


JwUdidiaa^Aet  X  qf  1859, ».  ie%^Beng  Act  VI of  1862^  9.  20-  Suii 

for  UeuU 

Under  a.  20  of  Beng.  Act  Vl  of  1862  (1),  suits  under  that  Act,  or  under  Act 
X  oi  1859,  must  be  instiiated  iu  the  Beveaue  Office  of  asub-divisiexi  of  a  dietriot 
whore  there  i8«  sab^neion,  and  not  in  the  Bevenne  OfSce  of  the  distriot. 

(1)  Beng,  Act  71  of  1862,  ».  20.~  nne  Office  of  tbe'district,  or  when  a8ub>- 
Saits  under  this  Act,  or  under  Act  X  diTision  of  a  district  has  been  placed 
of  1859,  shall  be  preftxred  in  the  Beve«    nuder  the  jurisdiction    of   a   Deputy 

•  Eogttlar  Appeal  Ko,  242  of  1872,  again&t  a  decree  of  the  Jodge  of  ZiUa 
24*FerguiwM|  dated  the  16th  Jnljr  1872|  . 
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1874  But  where  a  suit  has  been  brought  in  the  Revenae  Office  of  the  district^  whei» 

there  &a  Bub-division,  and  haa  been  referred  by   the   Colleotoc   toanothec 

Mackintosh  Deputy  CoUectori  the  decree  i«  not  abaolutely  void  for  waJit  of  iuriBdictioD,.bat 
EAMilf AtH    only  icoidable  at  tho  inatance  of  the  dtfendant 


B18WA8. 


The  plaintiff,,  a  mortgagee  o£  certain  lands  in  the  village  of 
Haneerampore,  a  &ab-division  o£  Baraset^  af  tec  obtaining  a  decree 
for  foreclosare^  broagjit  this  suit  to  set  aside  a.  sale  and  recover 
possession  o£  certain  lands  sold  in.  execution  of  &  decree  for  arrears 
of  rent  ag^nst  the  mortgagors^  of  which,  lands  some  of  the  defendr 
ants  had  become  the  purchasers.  The  suit  ia  which  the  decree 
was  obtained  was  brought  in.  the  Revenue  Office  of  the  distnct  at 
Alipore^  and  was  afterwards  transferred  b;  the  Collector  to  a 
Deputy  Collector*.  The  plaintiff  contended  that  that  suit  was 
improperly  brought  in  the  Revenue  Office  of  *  the  district  ;  and 
that,  under  s.  20  of  Bong.  Act  YI  of  1862,  it  should  have  been 
brought  ijn  the  Revenue  Office  of  the  sub^-drvision  in  which  the 
Tands  were  situated,  and  in  which  the  caose  of  action  had  arisen  ;. 
and  he  alleged  that  the  wrong  Court  was  selected  in  fraud  and 
in  collusion  with  the  mortgagors,,  and  therefore  the  decree  was. 
void.  The  defendants,  on  the  other  hand,  contended  that  th^ 
suit  was  properly  brought  in  the  Revenue  Office  of  the  district,, 
and  that  their  purchase  at  the  auction-sale  was  valid.  The 
Judge  of  the  24-Pergunnas  decided  the  question  against  the^ 
plaint^iff ,  and  dismissed  his  suit,  saying  that  in  other  respects  also^ 
the  plaintifE  had  failed  ta  nxake  oat  his  case..  The  Judge  also 
remarked  that  it  had  been  the  constant  practice  with  suitors  to 
elect  between  the  Court  of  the  sub-division  and  the  District 
Court,  and  to  bring  their  suits  in  either  of  the  two  Courts,  and 
that  a  great  many  suits  of  the  kind  had  been  bronght  in  th& 
principal  District  Court  where  a   sub-divisional   ofBce  existed^ 


Collector,  or  the  ItBreniie  OflTco  of  the  reoeivoBucb  snits,  then  ih  the  office  of 
Qub-divisioa  ia  which  the  canie  of  aciion.  each  last-mentioned  Deputy  Ooilec«< 
shall  have  arisen,  or  when  the  oaose  tor.  Provided  always  that  the  Col* 
of  action  shall  have  azisen  within  the  lectoc  may  withdraw  any  suit  from 
limits  of  the  local  jftrisdiotioa  of  any  an^r  Depnty  CoUeotorand  try  it  himself 
Deputy  Collector  not  in  charge  of  a  or  refer  it  to  another  Deputy  Col* 
sah-divisioD,  but  who  has  been  sped-  lector., 
ally  authorized    by  Goreromeat     U> 
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^thottt  «^ny  frawiulent  irrtention.     On  appeal  t^e  xjase  came  on  to        ^^* 
be  heard  tiefore  Conchy  C.3.,  and  Jackson,  J.,  wiio,  not  agreeing  MACKiNToaa 
with'lbe  decitiion  in  PurnaiJhandra'OhMerjes  v.  Macarthur{i)j   kabhikath 
referred  to  a  FtiU  Bench  *he  following  •questions  :•—  Bj8wa8. 

''Whether,  nnder  s.  20  of  Beng.  Act  YI  x)f  1862,  a  suit  nnder 
that  w&ofe,  or  Act  X  of  1859,  may  be  preferred  in  the  Reven'oe 
Office -of  the  district  where  a  snb-drvision  of  a  district  has  been 
placed  fizkder  the  jurisdiction  of  a  Deputy  "Collector,  or  can  only 
be  preferred  in  the  Revenue  Office  of  the  sub-division  in  whidi 
the  cause  of  action  has  arisen  ;  and  whether,  when  a  spit  has 
been  preferred,  not  in  the  Revenue  Office  of  tbe  sub-division  in 
wTiick  tlie  cause  of  action  arose,  but  in  tbe  Revenue  office  of  the 
district,  and  was  referred  by  *the  Collector  to  another  Deputy 
Collect  or,  I3ie  decree  hi  aadh  auit  is  void  for  want  of  jurisdic- 
tion V 

The  AAvodsie-Oeneral  oSg.  (Mr.  Pcbtd^  ,(with  him  Baboo 
Bhow^ni  Ohum  Dutt)  for  the  appellant.-— The  jurisdiction  here 
as  given  by  a.  20  ol  Beng.  Act  YI  of  1862.  The  question  is 
entirely  one  ^f  «onstrac4noo.  Words  «pe  to  be  read  in  their 
ordinary  sense,  and  having  regard  to  general  convenience  the 
opinion  of  Mtkcpherson*  J.,  in  Pwma  iyhar^ra  ChdbteryeB  v* 
Uacarthur  (I J  4s  correct.  %  s.  162  of  Act  K  oC  l«59,  it  was 
•directed  that  suits  under  that  Act  should  be  instituted  in  the 
Bevenue  Office  of  the  district,  or  when  a  sub-divisioil  of  the 
district  baa  l^een  placed,  nnder  tbe  jurisdiction  of  tiie  Deputy 
Collector^  in,  the  Revenne  Office  of  the  snVdivisioa  in  which  tbe 
cause  of  action  shall  have  arisen*  The  reason  for  dividing  di&- 
tricts  into  sttb-diviaions  was  to  enable  parties  to  bring  Boiis  for 
rest  HI  the  Coarte  sitcmted  in  the  lands  lor  which  the  rent  ia 
claimed.  The  construction  put  on  the  Act  by  Macpfaei'son,'  J., 
ia  not  oppoaed  by  tibo  law.  The  word  ''  when ''  in  s.  20  of  Act 
YI  seems  to  point  out  an  ezclaston  of  the  other  Courts  and  the 
vesting  of  an  ezclasive  jurisdiction  in  the  Court  Of  the  sub-^ivi- 
aioQ.  Then  agun  tiho  word  ''shall''  in  the  section  would  seem  to 
confer  an  exclusive  jurisdiction.    If  it  was  intended  that  there 

(i;  8  B.  li.  B.,  366  A.  0. 
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1874       tahowld  be  oonoweifent  jttriBdicrtion,  tke  word  "  niay  "  wo«ld  hure 

— bwa  used.    The  trmnafer  by  the  Collectjor  makes  no  difference. 

Mac«ktoib  ^  ^^  ^^^  ^^^  intended  by  tia«  Legiatatoipe  to  be  tried  la  <me 

^B^ml^  Court  the  Colleetor  ooald  not  reoeiVB  and  tmnrfer  the  case  to 
^no«Aei^  CJourt  Th«  second  branch  of  the  question  referred  will 
also  foUow  the  conetraction  to  be  put  upon  the  section.  The 
decree  and  all  proceedings  in  a  case  ought  to  be  declared  to  be 
void,  if  the  suit  was  brought  in  a  Court  that  had  no  junsdietion 
to  receive  and  try  it. 

Baboo  Gopal  LcdUitt&r  for  the  respondents.— The  Collector 
bad  jurisdiction  to  entertain  and  transfer  such  a  suit.  Bat^even 
if  he  had  not,  the  irregularity  was  not  of  such  a  nature  as  to 
vitiate  the  whole  proceeding ;  see  Chnnder  Kant  Chuckerhuity  r, 
EKas  {l)t  where  the  land  was  situated  in  difil[erent  sub-diw- 
sioDSy  and  the  Collector^  according  to  the  appellant^s  contention, 
had  no  jurisdiction*  The  Collector  has  jurisdiction  under  s,  34 
cC  Aet  X  of  18&9|  and  there  is  nothing  in  eith^  of  thd  two 
Acts  to  take  away  the  juriediotion  of  tbd  Depnl^  OoUector^ 
which  is  confetred  on  him  by  the  Collector  under  tiie .  provisiona 
of  the  Aict  $  see  8.  ISO  of  Act  X  of  1859.  The  word  ''or  "  id 
ito  common  acceptation  signifies  an  altemaiive; 

The  Admcate-Ckn^al  in   rqdy.-^S.  162  of  Act  X  of  I8d9 
.must  be  read  as  enlarged  by  s.  20  of  Beng.  Act  VI  of  1862. 

The  judgment  of  the  Full  Bench  was  delivered  by* 

OodCH,  C. Ji-^When  this  reg^ular  appeal  came  before  us  for 

decisioni  alter  hearing  the  argument  dnbolfh  sides,  we  considered 

it  neoesaary}  to  refer  for  decision  by  a  Full  ^ench  the  questioii 

whether,  under  s.  20  of  Ben^.  Act  YI  of  196^,  a  suit 
under  that  Act  and  Act  X  of  1859  may  be   preferred  in  the 

Revenue  Office  o£  the  district  where  a  sab-d»^sion  of>  a 
district  has  been  pkM^  under  the  jurisdietiMii  of  a  De|M|ty^  Cdt 
lector ;  or  can  only  be  preferred  in  the  Bevenuer  Office  of  the 
sub-division  in  which  &e  cause  of  action  has  arisen  ;  and  whe- 
ther, when  a  soit  has  been  preferred^  not  in  the  Bevenue  Offico  of 
the  sub'division  in  which  the  cause  of  aeiion  arose,  bnt^  in-  the 
Bevenue  Office  of  the  district,  and  was  referred  by  the  CoUec* 

a)  5  W.  B.,  Act  X  Bui.,  29, 
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tor  to  another  Bepnty    Collector^    the  decree  in    such  a  suit  is       ^874 
void  for  want  of  jarisdiction  ?  A  decision  upon  these  qaestions— ^  MACKiNTogK 
Puma  Chandra  Chatterjee'V.  Macafthur  (l)-*— was  quoted^  with         ^-  ^ 
which  at  the  time  we  Were  n6t  t>r<bpcif  ed  to  agree.  Biswas. 

I  propose  irow^  in  thd  fitst  place^  to  deliver  the  judgment  of 
the  Full  Bench  upon  the  questions  referred.  Thdy  have  been 
considered  by  the  learned  Judges  who  dat  in  the  full  Bench, 
and  what  I  now  say  is  on  behalf  of  the  whole  Cowrt,  it  not 
being  convenient  that  all  the  Judges  should  meet  merely  for  the 
purpose  of  delivering  the  judgment* 

The  answer  to  the  questions  depends  upon  the  construction  of 
s.  20  of  Beng.  Act  YI  of  18&2.  (The  learned  Judge  read  s.  20, 
and  contitiued)  :-^The  words  "or  when  a  sub-division  of  a  dis* 
trict  has  been  placed  under  the  jurisdiction  of  a  Deputy  GoUec* 
tor'^  might  possibly  be  construed  so  as  to  give  to  a  person  an 
option  of  preferring  thd  suit  either  in  the  [Revenue  Office  of  the 

district  or  in  the  Revenue  OfKce  of  the  sub'-di vision.  The  section 
might  have  been  more  dearly  worded  ;    but  although  the  words 

are  capable  of  that  constructioui  we  think  that  the  more  reason- 
able construction  is,  that  where  the^e  is  a  sub^division  of  a  district 
placed  under  the  jarisdiction  of  a  Deputy  Collector,  it  was 
intended  that  the  suit  should  be  brought  in  the  Revenue  Office 
of  the  sub-division,  and  the  person  bringing  the  suit  was  not  to 
have  an  option  of  bringing  it  in  the  Revenue  Office  6f  the 
district  or  of  the  sub-division.  And  any  inconvenience,  either 
public  or  to  the  suitor^  might  be  prevented  by  the  exercise  of 
the  power  that  is  given  in  the  proviso,  which  follows  ;  that  the 
Collector  may  withdraw  any  Suit  from  any  Deputy  Collector 
and  try  it  himself  or  refer  it  to  another  Deputy  Collector.  It  is 
more  reasonable  to  suppose  that  the  Legislature^  with  this  power 
given  to  the  Collector,  did  not  intend  to  give  a  discretion  to  the 
person  bringing  the  suit  as  to  which  Office  or  Court  he  should 
bring  it  in.  It  prescribed  a  fixed  rule  for  him.  There  might  be 
some  incopvenience  iti  leaving  it  to  the  person  bringing  the  suit 
arbitrarily  to  select  in  which  Court  it  should  be  brought- 
Althougbfthe  words  may  admit  of  that  meaning,  we  think,  upon 
the  wholOj  that  the  other  is  a  more  reasonable  construction,    and 

(1)  3  B,  L.  Ro  366.  A.  '0. 
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^^^^       more    convenient,  having   regard  to     the  power    which  I  hav^ 

AIacixntosh  noticed  of  withdrawing  the  suit.      So    far  we  concur   with  ih^ 

Kashinath   decision  in  Pw ma  Chandra    Chatterjee    v.    ifacar^Aur  (1),  and 

B1SWA8.      would  say    that  the    suit  cannpt    bep^ef^rred    in  the    Revenup 

Office   of    the  district    whpre  there    is  a  spb-diyisioi^  up^^i^  the 

jurisdiption  of  th©  Deputy  Collector, 

Then  the  other  part  of  the  question  has  to  be  considered, 
namely,  whether  when  a  suit  has  not  been  preferred  in  the 
J^evenue  Office  of  the  sub^division  in  which  the  cause  of  action 
arosO;  but  has  been  preferred  in  the  Bevenne  Offi  ce  of  the 
district,  and  been  referred  by  the  Collector  to  another  Deputy 
Collector,  the  decree  in  the  suit  is  void  tor  want  of  jurisdiction  ? 
This  is  a  very  different  question,  and  in  considering  it  we  mugt 
look  at  the  facts  pf  the  case  in  which  jft  arose. 

The  case  of  the  plaintiff  in  the  suit  in  which  this  regular 
appeal  is  brought,  is  that  he  wafi  a  mortgagee  of  certain  property, 
and  that  he  had  foreclosed  his  mortgage,  and  so  became  entitled 
to  the  mortgaged  property.  But  he  alleged  that  a  suit  had  been 
brought  in  the  Court  pf  the  Deputy  Collector  0!  Alipore,  and  a 
decree  obt^^ined  in  the  spit  collusively,'as  he  apparently  alleged, 
and  the  property  had  been  sold  under  46^1^60  and  purchased  by 

pome  of  the  defendants,  the  zemindars.  And  in  that  way  his 
rights  undjsr  the  decree  of  foreclosurelhad  been  interfered  with, 
^nd  he  had  not  been  able  to  enforce  it.  And  he  prayed  the  Court 
to  declare  his  right  to  the  mortgaged  property  which  he  had 
under  the  foreclosure,  and  to  award  possession.  It  having  been 
fonnd  by  the  Judge  of  the  District  Cpurt  that  there  was  no  coIli:|- 
^ion  in  bringing  the  suif}  in  the  Court  of  the  Deputy  Collector  of 
Alipore,  he  made  in  appeal  an  objection,  which  had  not  been 
prominently  put  forward  in  the  first  Couf t,  that  the  decree  of 
the  Deputy  Collector  wa^  void  for  want  of  jurisdiction,  and 
consequently  no  title  cquld  be  made  through  the  sale  under  it* 
So  the  question  which  we  have  to  decide  is,  whether  the  decree 
^s  void  for  want  of  jurisdiction  ? 

In  considering  this,  it  is  important  to  keep  in  mind  that  the 
Bevenae  Courts  have  a  general  jurisdiction  to  entertain  suits  of 
this    description.     This  section    of  Act    YI    of  ISGIis  not  Qilq 

(1)  3  B.  L.  R.,  366'  A.  0, 
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■Vrhich  gives  tlie  jurisdiction,  but  it  is   rather  one  whicli  directs        ^^"^ 
how  it  shall  be  exercised  by  the  different  Courts.     Looking  at  it  Hackintosii 

in  that  light,  it  may  be  that  the  defendant  in  a  suit  for  I'ent,  or  ^cashinath 
a  suit  brought  under  Act  X,  can,  if  the  suit  is  brought  in  the  Biswab, 
Kevenue  Office  or  Court  of  the  district,  when  it  ought  to  be 
broilgbt  in  the  Revenue  Office  of  the  sub-division,*  object  to  it^ 
and  claim  to  have  the  directions  of  a.  20  obeyed  and  the  suit 
bfought  in  the  proper  Court ;  and  he  may  take  that  objection 
even  in  a  special  appeal^  although  it  may  not  have  been  raised  in 
either  of  the  lower  Goui'ts^  Fon  from  the  facts  found  by  the 
lower  Courts,  it  Would  appear  that  the  sitit  had  been  brought  in 
the»Wfong  Court.  Perhaps  it  might  not  be  right  to  allow  it  to 
be  taken  if  it  had  not  been  l-aised  before,     fiut  it  is  one  thing  to 

say  that  the  defendant  may  take  the  objectioui  that  the  decfee 
was  obtained  in  the  wrong  Revenue  Court>  and  that  it  is  voidable 
on  appeal  /  and  anothen  that  a  person  not  a  party  to  the  suit, 
and  who  seeks,  as  this  plaintiff  did,  to  altogether  avoid  the  decree 
and  the  title  derived  from  it^  should  be  able  to  take  it  and  to  say 
that  the  proceedings  are  absolutely  Void,  t  think,  considering 
that  ^he  Revenue  Courts  have  a  general  jurisdiction,  that  a 
person  not  a  party  to  the  suit  cannot  be  allowed  to  say  that  the 
proceedings  at*e  absolutely  void  because  the  direction  of  s.  20 
of  Act  VI  of  1862  has  not  been  followed.  We  should  answer 
the  second  part  of  this  question  by  saying  that  the  decree  in 
Such  a  suit  in  not  void  for  want  of  jurisdiction,  but  is  voidable 
only  at  the  instance  of  the  defendant.  This*  will  make  the  deci- 
sion in  Puma  Chandra  Chatterjee  v.  Macarthur  (1)  consistent 
with  our  opinion.    There  the  objection    was   taken   in   special 

appeal  and  by  the  defendant  in  the  suit.  It  would  be  carrying 
the  doctrine  very  much  further  to  hold  that  the  proceeding  is 
entirely  void,  and  the  consequencee  would  be  very  serious ; 
for  it  appears  that  in  24-Pergunnas,  and  probably  in  other 
districts,  suits  have  been  brought  in  this  manner— honestly  and 
bona  Me  ^brought— *and  decrees  have  been  obtained  in  them. 
No  doubt  many  titles  depend  on  the  validity  of  sales  tinder  such 
decrees. 

fl)  3  B.  L,  B,  306.  A.  0. 
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APPELLATE  CXVIL. 

lg74  Before  Mr*  Jueiice  Phear  and  Mr,  Justice  Morris. 

April  29 

HOSSBINA  BIBI  (Plaimtipf)  v.  JAMBS  SMITH  rDiFEHDAin) .♦ 


SeUojf'-Aci  VIII  of  1859,  s,  IZlr-Coniribution. 

In  a  sntt  brought  against  a  lessee  of  a  portion  of  an  estate  by  one  of  the 
oo-shares  for  money  alleged  to  be  due  asthe  plaintiff's  share  of  arrears  of  rent 
for  a  certaii|L  p^rioi,  where  the  ol^m  was  ada^itte^,  Seld,  the  defendant  was 
not  entitlecl  to  set-off  under  s.  121,  Act  Yill  of  1859,  the  plaintiff's  sbfjfe  of 

the  (Government  revenne  of  the  whQle  estate  whiph  had  been  paid  by  the 
defendant  for  the  period  for  which  the  arrears  of  rent  were  alleged  to  be  due. 
Held  also  that  there  was  no  suoh  oonne^on  between  the  claim  of  the 
plaintiff  and  the  oonnter-olaimof  the  defendant,  as  would  entitle  the  defend* 
antilas  a  matter  of  equity  apart  from  legislative  enaotment,  to  a  ftet-off . 

The  platntifF,  one  of  seFeiral  corsfaarers  in  Mauza  Ekbalpore* 
BTied  the  defendant  who  held  a  leaM  of  the  said  property  from 
the  plaintiff  and  her  oo-sharersr  to  reoov^r  %  %um  of  Rs.  628  a? 
the  plaintiff's  share  <^  arrears  of  reot  alleged  to  be  due  for  the 
years  1276,  1877,  and  1278  F,S.  (1869,  1870,  1871).  The 
dafendaal,  whibt  admitting  the  plaintiff's  olaim  to  the  rent  for 
whiqh  she  siiedi  ple^ad  th^t,  dnriqg  the  ye^rs  iu  qnestipni 
he  had  paid  on  behalf  of  all  the  qo-^harers  in  tbe  estate  the 
Go70mqi0Qt  revenne  in  reapeot  thereof,  and  clainied  to  set-off 
in  this  suit  th^  pUu^tiff's  qaota  of  saph  r^veimd  against  the 
^rrencs  of  reat  due  to  harr 

The  $rst  Coiprk  gaye  a. decree  in  f^vor  q{  the  plaintiff,  holding 
that,  1^  the  pi^yn^ents  vx^e  by  the  defppdant  wero  entirely 
Tolnntary,  he  was  nQt  ^titled  to  set  ih^m  off  against  tho 
plaintiff's  elaim  for  rent. 

The  Jndge  on  appeal,  however,  allowed  tbe  set-pflF  claimed  by 
the  dpfpndant :  and  fxQm  th^t  decisiOQi  tl^e  plftinti^  now  <^ppeftle4 
^  the  High  Qo^rt, 

Special  Appeal,  No.  1279,  of  1873,  against  a  decree  of  the  Additional 
Judge  of  Zilla  Tirhoqt,  dated  the  J  3th  Fehmary  1873,  modifying  a  depres 
vi  the  Mansif  of  Tajppre^  dated  the  17th  September  X872, 
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Mr.  Sandel,  for  the  appellant,  contended  that,  under  the  provi- 
fiions  of  Act  VIII  of*  1859,  s,  121*  the  defendant  was  not  entitled 
to  set  off  his  claim  against  the  plaintiff's  claim  for  arrears  of  rent. 
The  two  claims  were  not  of  the  same  nature,  nor  was  there  any 
such  connexion  between  them  that  the  one  could  uot  be  judged 
by  a  Court  of  Equity  without  the  other  hoi  ng  also  taken  into 
consideration.  S.  121  contemplates  the  set  off  of  two  debts  of 
an  e:^actly  similar  character,  Tba  defendant's  countor*claim 
was  of  the  nature  of  a  claim  for  coutribution,  and  did  not  come 
within  the  provisions  of  s.  121. 

Kr.  Allant  for  the^^spondei^t,  submitted  that  there  was  such  a 
oonuiegciou  boiw^eu  the  two  cluiims  a^  to  entitle  the  defendant  to 
a  setnoff  i9  equity,  even  if  there  was  no  }:)royisiou  for  it  under 
statutory  enactments,  Courts  of  Equity  always  allow  a  set-off  by 
way  of  equitable  relief  of  claims  which,  by  the  position  of  th^ 
parties,  or  the  nature  of  the  case,  are  conneoted  with  each  other  ; 
Story's  Equity  Jurisprudence,  s.  |434.  In  this  4tase  the  counter- 
claim set  up  by  defendant  was  intimately  connected  with  plain- 
tiff's claim,  in  as  much  as  the  Governmei^t  reyenue  was  paid  by 
defendant  on  account  of  his  being  $  j/onafit  of  the  plaintiff. 
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Mr,  Sandfil  in  reply. 

The  judgment  of  the  Court  was  delirered  by 

Phbar,  J.  (who,  after  stating  the  facts,  continued)  »-p*Tbe 
question  now  before 'Us  is  whether  the  defendant  can  in  this  suit 
set  off  these  items  against  the  plaintiffs  claim. 

We  think  that  he  cannot.  The  section  of  the  Civil  Proce- 
dure Code  which'authorizes  a  defendant  when  sued  for  a  money-i- 
debt  to  set  off  a  money  claim  against  him  is  s.  121.  It  is  in 
these  words  e — ^'If  in  a  suit  for  debt  the  defendant  desire  to  set 
off  against  the  claim  of  the  plaintiff  the  amount  of  any  debt  due 
to  him  from  the  plaintiff,  he  shall  tender  a  written  statement  con- 
taining Mie  particulars  of  his  demand,  and  the  Court  shall  there^ 
upon  enquire  into  the  same.  Provided  that,  if  the  sum  claimed 
}:>y  the  defendant  exceed  the  amount  cognizable  by  the  Court, 
the  defendant  shall  not  be  allowed  to  set  off  the  same^  unless  he 
abandon  the  e:^pe66.'' 
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If  tilis  sectioQ  were  absent  from  the  Code,  theil  the  remedy  of 
UoBSEiNA  a  defendant  who  had  a  money-tjlaim  against  the  plaintiff  who 
v.  sued  him  for  money^  could  be  obtained  only  by  bringing  a 
separate  salt.  And  this  remedy  is  still  open  to  the  defendant  in 
all  cases^  to  which  s.  121  does  not  applyi  or  in  which  the  defend' 
ant  has  not  availed  himself  of  it«  Npw^  on  looking  closely  at  the 
words  of  this  section^  we  see^  as  probably  it  fnight  have  been 
reasonably  anticipated^  that  the  claim  which  the  defendant  may 
thus  set  off  against  the  claim  of  the  plaintiff  must  itself  be  of 
the  nature  of  a  debt.  It  would  be  exceedingly  inconrenient  if 
iu  answer  to  a  simple  money-claim  made  by  a  plaintiff,  it  were 
open  to  the  defendant  to  set  up  matter  which  ought  to  bg  the 
subject  of  a  substantive  suit,  and  to  be  explained  and  set  out  al 
length  in  a  plaint  rather  than  in  a  written  statement  filed  in 
answer  to  the  claim  of  the  plaintiff.  lb  never  was  intended  by 
the  words  of  s.  12  L  that  two  suits  entirely  different  in  their 
character  should  be  tried  together,  the  one  instituted  by  the 
plaintiff  against  the  defendant^  and  the  other  instituted  by  the 
defendant  against  the  plaintiff.  And  so  we  find  that  the  claim 
whichj  under  s.  121^  can  be  set  up  by  a  defendant  in  answer  to  a 
money-claim  of  the  plaintiff  must  be  a  debt. 

If  we,  however,  inquire  into  the  character  of  the  set-off  which 
the  defendant  makes  in  the  present  case^  we  see  at  once  that  it  is 
not  a  debt.  This  claim  against  the  plaintiff^  if  it  is  valid,  and 
capable  of  being  established,  is  a  claim  which  he  would  have  to 
make  against  her  jointly  with  her  co-sharers,^  and  would  have 
to  be  supported  by  evidence  of  facts  which  had  occurred  affect- 
ing both  her  and  the  co-sharers,  and  would  depend  for  its  merits 
upon  the  conduct  of  the  co-sharers,  as  well  as  that  of  the  plain^ 
tiff  herself  towards  the  defendant ;  rather,  perhaps  I  ought  to  say 

it  would  depend  upon  conditions  of  equity  to  be  made  out 
between  the  defendant  on  the  one  side,  and  the  plaintiff  and  her 
co-sharers  on  the  other  side.  On  the  whole  it  would  be  a  matter 
that  could  not  be  fairly  and  properly  tried,  excepting  in  a 
separate  suit  instituted  for  the  purpose.  For  what  is  the  answer 
of  the  defendant  when  looked  at  closely  ?  He  says,  it  is  trne 
that  I  agreed  under  the  terms  of  my  lease,  to  pay  to  you  and 
the  owners  of  this  property^  a  certain  rent  for  this  land  ;  and  in 
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particular^  to  pay  yoa  individaaUy  tha  share  which  yon  claim, 
bat  I  have^  under  the  circumstances  which  have  occurred^  been 
in  the  habit  of  payi^g  on  behalf  of  the  owners  of  the  property 
the  Government  revenue  which  is  due  in  i*espoct  of  it,  and  have 
hitherto  been  allowed  to  dednot  the  money  so  paid  from  the 
total  ajnoant  -of  rent  due  from  me  to  tha  shareholders  ;  and 
i  say  that  the  aliqaot  part  of  the  Grovernment  revenue  which 
you,  the  plaintiff^  in  your  relation  with  your  corsharers,  ought  to 
pay  is,  or  rather  was,  in  the  year  1276  (1869),  Bs.  Ill  i  1277 
(1870),  Rs.  114;  and  so  on. 

If  the  defendant  had  to  make  oat  the  case  which  he  here  sets 
jip,  Tie  would  be  boun4  to  $how  what  the  portion  of  the  Govern- 
tnent  revenue  which  the  plaintiff  was  bound  to  contribute  in  aid 
of,  and  as  regards,  her  other  CQ-sharehofders  was  in  these  parti- 
cular years,  1276,  1277,  &c.  But  tljis  js  precisely  a  case  of 
contribution.  Aud  it  i3  now  sometime  ago  settled  that  the 
liability  tQ  contribute  towards  a  burden  of  [this  kind  is  a  liability 
which^  in  the  absence  of  express  words,  does  not  rest  upon  conr 

jiract,  but  which  is  based  upon  principles  of  equity.  Therefore 
the  obligation  of  the  plaintiff,  if  there  is  snob  an  obligation,  to 
repay  the  dejEendant  a  portipn  of  the  money  which  he  has 
advanced  on  behalf  of  ail  tlie  shareholder^  of  the  property  for 
the  purpose  of  paying  the  Government  revenne,  is  not  a  debt 
resting  upon  a  contract  between  herself  and  him,  or  even  upon  a 
/quasi  contract,  but  is  an  obligation  to.  be  ascertained  and  deter- 
mined by  the  application  of  the  principles  of  equity  to  circum- 
stances surrounding  the  defendant,  her  co-sharers,  and  the  plaiur 
tiff,  which  are  far  from  being  necessarily  simple,and  which  may  be 
exceedingly  complicated.  It  appears  to  ns  that  the  Court  cannot 
try  a  question  of  this  kind  by  the  way  of  set-off  to  a  plaintiff's 

claim  nnder  the  provisions  'of  s.  121  of  the  Civil  Procedure 
Code,  bnt  the  defendant  must  have  recourse  to  a  separate  action 
for  the  purpose. 

Mr.  Allan  pressed  upon  nsthat,apart'from  statu  table  enactment. 
Courts  of  Equity  always  take  into  consideration  claims  by  way  of 
jeqnitable  set-off  set  up  on  the  part  of  the  defendant,  which  are  by 
the  nature  of  the  case  connected  with  the  claim  of  the  plaintiff ; 
pni  in  support  of  this  position  he  referred  us^to  0. 1434  of  Stor^'9 
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^  Eqnity  Jurisprudence.     Bat  the  answer  to  tbis^  in  the  first  place^ 
is,  that  the  plaintiff's  claim  is  not  a  claim,  in  the  proper  sense  of 
the  term,  of  an  equitable  character.    The  plaintiff  seeks  to  recover 
ti  simple  money-debt^  not  to  enforce  an  equity.    And  in  the  second 
place  I  apprehend  chat  the  connexion  which  ia  intended  by  the 
words  used  in  the  section  referred  to^  is  a  connexion  in  equity 
between  the  claim  of  the  plaintiff  and  the  counter-claim  of  the 
defendant.    If  the  claim  which  the   plaintiff  in*  equity  brings 
against    the   defendant   is  so    connected     with   the    counter- 
claim which  the   defendant  sets  up  against  the  plaintiff^  that  the 
one  cannot  be  properly  and  sufficiently  inquired  into  and  ascer- 
tained without  consideration    of  the    otherj  then  a  Cou^t  of 
Equity  will  allow  a  set-off  which  the  defendant  in  this  way 
makes.    There  must  be,  by  the  nature  of  the  two  claims,  such 
a  connexion  between  them  that  the  truth  or  completeness  of  the 
one  cannot  be  judged  of  or  measured  without  reference  to  and 
a  consideration  of  the  other.    But,  as  I  hare  already  endeavoured 
to  point  out,  the  claim  of  the  plaintiff  in  this   case  is  a  simple 
money-claim  resting  upon  the  plain  words  of  a  contract,  whereas 
the  claim  which  the  defendant  sets  up  against  her  is  a  claim 
arising  out  of  transactions  by  no  mdans  simple  in  their  character, 

in  which  the  interests  of  other  people  besides  the  plaintiff  are 
even  more  largely  involved  than  those  of  the  plaintiff  herself, 
and  which  has  no  immediate  connexion  with  his  contract  to  pay 
rent  to  the  plaintiff. 

Therefore,  it  appears  to  us  that,  apart  from  any  legislative 
enactment,  the  Court  could  not  rightly  in  the  present  suit  take 
into  consideration  the  matter  of  the  defendant's  set-off  for  the 
purpose  (rf  determining  whether  the  plaintiff's  claim  was  good  or 
not ;  and  also  that  s.  121  of  Act  YIII  of  1859  does  not  enable 
it  to  do  so. 

In  this  view  we  are  of  opinion  that  the  decision  of  the  l6wer 
Appellate  Court  was  erroneous,  and  that  of  the  first  Court  was 
in  substance  correct.  We  reverse  the  decree  of^  the  lower 
Appellate  Court,  aud  affirm  that  of  the  Munsift  with  costs  in 

both  the  Courts. 

Appeal  allowed. 
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^oAra  Sir  Riehard  Coiuihi  Ki.^  ChitfJiaiiu,  afid  Ur.  Justice  Birch, 

♦THAKOOlt  KAHLKAUTH  SASAIDBO  v.  THE  00 VBRIirMEIfT.     ^^./aat  U, 

&  15)  ^  Ifai/ 
LimUatiottr^Act   XXV  of   1857,  ».    9— Ac*  /Jt    o/l8?l,    s.  1— JIf  trtority,    Dt«-  ^ 

•  ability    tLvising   from^Confiscation  of  Properttf    by    Oov$mnient — Impdrtihle  " 

i^/a/e — HtfMiu  Lat<7 — MMahara^ 

BSfii^e  fiiiher  of  the  pUibtifF^  wbo  WM  in  possdSBion  of  ftii  estatd   in  Lohat. 
dagga>  wbioh  had   been  grautect  to  his  ancestor  by  the  Baja    of  Ohota  Nagpore^ 
Was,  on    the  10th  Pecembelr  18ft7,  afield  piroeeedings  taken  under  Act  XXY  of 
1857,  declared  to   be  A  rebel,  aiid  it  was  ordered  that  all  his  property  shoilld  be 
forfeited  to  Government.    On  the    l6th  April  l858)  B  S.    having  been  arrested, 
was  tried  and  convicted  on  A  charge  of  rehellion,  and  sentenced  to  death.    The 
sentenoe  was  carried  oat  on  the  21st  April  1858,  and  an   order  Was  made  on  the 
same  day  by  the  Deputy  Oommissaoner  for  the   oon£scation  of  his   property. 
On  the  1st  April  1872,  a  suit  was  instituted  by   the  plaintiff,  then  a  minor,  to 
recover  possession   of  the  estate  of  his  father  B  3.    In  his  plaint,    he   alleged 
that  the  estate  was  granted  to  the  ancestor  of  B  8  for  his  maintenance^  and  was, 
by  the   terms  of  the  granty   to  devolve  on  the  death  of  the   original  grantee    on 
the   nearest  male  heir,  and  so  on  in  perpetuity ;    and  that  no  holder  had    any 
interest  beyond  his    own  life,  and   had  no  power    of  alienation.    In   his  written 
statement  it  was  alleged  that  the  descent  of  the  estate    Was  governed  by  Mitak- 
ahara  law,  modified  by  the  usage  and  costom  of  the  family ;  that  the  estate  was, 
impartible  and   descendible,    according   to  the  law  of    primogeniture,  on  the 
male  heirs  of   the  original  grantee }    and  that  by  the  Mitakshara  law  so  modi- 
fied, the   plaintifE  became    on  his   birth  co-owner  with  his   father  in  the  estate, 
and  on  his   father^s  death    became  entitled  to  it,  notwithstanding    the  sentence 
of  confiscation  pronounced  againat  B  S* 

Iffldy  on  the  case  niade  by  the  plaint,  that  the  estate  wad  not  shown  to  be 
inalienable :  the  fact  that  the  grant  was  for  mainteoancej  and  to  the  heirs 
male  of  the  original  grantee  would  not  rende^feMt 

Held,  on  the  case  made  in  the  wriMlft  vPMkieni,  that  the  Mitakshara  law 
did  not  apply  to  the  case :  that  law,  by  which  each  son  has  by  birth  a 
property  in  the  paternal  or  '  ancestral  estate,  is  inconsistent  with  the  custom 
that  the  esta^  was  impartible  and  descended  to  the  eldest  son.  B  8  had  such 
an  interest  in  the  estate  as  made  it  the  subject  of  forfeiture  under  s.  3,  Act 
XXY  of  1857,  and  the  plaintiff  therefore  did  not,  on  the  death  of  B  S, 
become  entitled  to  the  estate. 

JJeld  farther,  that   the  sait  not  having  been  instituted  within  one   year  from  the 
seizure     of  the  property,  was  barred  by  s.  9,  Act     XXV  of  1967   notwithatand- 
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TifAKOoB      ^^     ^^^  ^^  ^'^^^^  ^'  infants,  the  plaintiff  was  not  entitled     to  deduct  the  time 

Kapilnavtu  daring  which  he  was  under  the  diaability  or  minority  (1). 
Sahai  Deo 

Tms  ^hi8  was  a   snit  to  recover  possession  of  an  estate  which  had 

GovKRNMBBT.  lyQQj^  conascated  by  Government  by  an  order  dated  the  10th 
December  1857.  The  suit  wtkS  orij^inally  brought  In  forma  pau- 
peris in  the  Court  of  the  Deputy  Commissioner  of  Lohardugga, 
but  was  subsequently  transferred  to  the  Court  of  the  Deputy 
Commissioner  of  Hazaribagh,  and  thence,  by  an  order  dated  the 
18th  December  1872,  to  the  High  Court  (2). 

The  petition  to  sue  informd  pauperis  was  filed  on  the  1st  ^pril 
1872,  and  stated  that,  ^%ng  before  the  British  rule,  Maharaja 
Boghonath  Sahai  Deo,  the  Baja  of  Chota  Nagapore  (who  was  a 
sovereign  prince),  granted,  for  the  maintenance  of  his  brother 
Ainee  Sahai  as  Thakoor,  according  to  the  custom  of  the  family, 
two  pergunnas,  yarned  respectively  Odoypore  and  Siri  (the  estate 
in  suit)^  in  the  district  of  Lohardugga  in  Chota  Nagapore,  subject 
to  an  annual  revenue  or  rent  payable  to  the  Raja ;  such  estate, 
known  as  Thakoorai  or  Biirka  Qhur,  was  to  devolve  on  the  death 
of  Thakoor  Ainee  Sahai  on  the  next  Thakoor  in  succession,  which 
would  be  his  eldest  aon^  and  then  to  the  eldest  son  of  each 
succeeding  Thakoor,  and  so  on  in  perpetuity.  If  such  a  Thakoor 
^  died  without  leaving  a  son,  the  estate  then  would  devolve  upon 

his  next  brother,  or  his   eldest  son,  and  so  on.     The  holder  of 
the  estate  is  always  ca]led  the  Thakoor,  os  that  no  Thakoor  had 
any  interest  beyond  his  own  life,  and  had  no  power  to    alienate* 
the  same  in  any   way  either    voluntarily  or    involuntarily.     In 
short,  such  estate  was  devoted  towards  maintaining  the  title  and 
dignity  of  Thakoor/'    Thejetition  than   sts^ted  that  the  estate 
had  devolved  in  the  counj^^^ioceasion  on  the  plaintiff's  father, 
Thakoor   Bishnath  Saha^^||^that,  by  an    order  dated    IQth 
December  1857,  the  estate  and  effects  of  Thakoor  Bishnath  Sahai, 
who    was  convicted   of  mutiny    and  making  war  against    the 

Government,   and   executed   on  21st  April    1858,   wore  confis« 
cated    and  taken  possession  of  by  the  officers  of  Govemmeut, 

(1)  See  UaJumed  Bahadur  Khan  y.  The  CoUector  of  Borei^Zy,  arOe^  p.  298, 

(2)  See  10  B.  L.  B*,  16& 
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plaintiff  m  the   said  pergnnnas   were  not  afiPected  by  the   order • 

of  confiscation,  inasmuch  as,  on  the  death  of  Bishnath,  he  had  no  kIf™ th 
longer  any  interest  therein  which  could  pass  to  the  Govern-  ^^^^^  ^"^^ 
ment  under  the  ordet  of  confiscation,  such  estate  having  The 
immediately  on  his  death  parsed  to  the  plaintiff,  according  to  ^°''*^^* 
Hindu  law,  custom,  and  usage,  m  such  cases  ;  and  that  the 
plaintiff  was,  at  the  time  the  cause  of  action  accrued^  viz.,  on  the 
10th  December  1857,  a  minor>  and  would  not  attain  .his  majority 
until  September  18?2» 

Subsequently,  a  petition  to  atoetid  the  plaint  Was  admitted, 
in  ^hich  it  was  stated  that  the  cause  of  action  arose  on  the  16th 
April  1868,  the  date  on  which  Bishnath  was  sentenced  to  death 
and  his  pfopdrty  ordered  to  be  forfeited  to  the  Crown  ;  and  that  a 
*'  son  from  his  birth  becomes  owner  of  his  ancestral  property,  and 
the  date   of  the  birth  of  the  plaintifE  Was  25th  September  1854/* 

The  defendant's  written  statement  while  admitting  the  grant 
to  the  plaintiff's  ancestor,  alleged  that  the  property  had 
not  been  granted  for  maintenance,  nor  with  such  conditions 
as  to  the  order  of  succession,  as  stated  in  the  plaint ;  that 
the  grant  was  invalid  in  law  j  that  Bishnath  had  joined  the 
rebellion  in  1857  ^  that  the  order  of  10th  December  1857  had 
been  made  in  regular  proceedings  taken  under  Act  XXV  of 
'  1 857  ;  that  the  effect  of  the  order  was  that  all  the  estate  and  rights 
in  respect  of  the  property  in  question  became  vested  in  the 
Government,  subject  only  to  the  payment  of  a  certain  sum  as 
rent  to  the  Eaja  of  Chota  Nagpore,  which  sum  had  been 
paid  regularly  since  the  confiscation  by  Government ;  that  the 
suit  was  instituted  more  than  fourteen  years  after  the  date  of  the 
order  of  confiscation,  and  was  therefore  barred  by  the  provisions 
of  8.  9  of  Act  XXV  of  1857  and  s.  20  of  Act  IX  of  1859  ; 
that  "  the  statement  in  the  plaint  that  the  estate  in  suit  was 
granted  solely  for  the  purpose  of  maintaining  the  dignity 
and  title  of  Thakoor  was  untrue ;  the  title  of  Thakoor  was 
originally  granted  to  Ainee  Sahai  Deo  by  the  Maharaja,  and 
the  descendants  of  Ainee  Sahai,  who  happened  to  succeed  to  the 
estate  ^also),  assumed  the  title  of  Thakoor  with  the  acquiescence 

Qi  the  saccessora  of   the  Maharaja ;    but  the  title   of  Thakoor 
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1874       may  be  said  to  be  accidentally  enjoyed  Iqr  the  same  persons  who 
Thakoor     have  got  possession  of  the  estate  and  succeeded  as  heirs  amdng  the 

^Sahai  I?TO  descendants  of  Thakoor  Ainee  Sahai ;    many  persons  other  than 
V,        the  Buocessors  to  the  said  estate  have  enjoyed  the   title  of  Thakoor 

r-  iJ^.w  ^  a^d  the  defendant  denies  that  the  plaintiff  is  entitled  to  assume 
the  title  of  Thakoor,  nor  has  the  plaintiff  ever  received  from  the 
Government  the  title  of  Thakoor ;"  that  Act  XXV  of  1857  and 
Act  IX  of  1859  were  special  laws  for  the  punishment  of  rebels, 
and  must  be  held  to  override  all  laws^  customs^  and  usages 
current  in  any  part  of  the  country,  and  be  construed  in  accord- 
ance with  the  intention  of  the  law,  and  with  the  principke  of 
public  policy,  and  the  good  government  of  the  country  ;  that 
"  the  Statute  26  Hen.  VIII,  o.  13  (by  s.  5  of  which  all  estates  of 
inheritance  were  declared  to  be  forfeited  to  the  Grown  upon  atiy 
conviction  of  high  treason),  must  be  held  to  have  been 
introduced  into  India  by  the  conditions  of  British  rule,  and  to 
have  been  in  force  there  in  1857  and  1858 ;"  and  that  ''the  said 
Statute  is  one  which  concerns  the  allegiance  of  the  subject  and 
bis  relation  tg  the  ruling  power,  and  is  suited  to  the  preservation 
of  the  British  rule  in  India^  and  is  not  repugnant  to  the 
habits  and  ideas  of  the  inhabitants  of  this  country.'^ 

On  attaining  his  majority  in  September  1872,  the  plaintiff  was 
allowed  to  prosecute  the  suit  in  his  own  name  ;  and  after  the 
case  liad  been  transferred  to  the  High  Coart>  he  obtai9ed  leave 
to  file  a  written  statement  in  which  be  stated  "that  Thakoor  Ainee 
Sahai  Deo  obtained  a  grant  of  tl^e  property  in  suit  from  the  Raja 
of  Ghota  Nagpore  for  the  ms^intenance  of  himself  and  hia  descend- 
ants, all  of  whom  were  governed  by  the  Mistakshara  law  accord- 
ing to  the  custom  and  usage  prevailing  in  his  family,  and  for  the 
,  support  of  the  dignity  and  title  of  Thakoor ;  that  the  maintenance 

grant  was  by  the  custom  qf  the  family  impartible  and  descendible 
according  to  the  law  qf  primogeniture,  upon  the  male  heirs 
of  the  original  grantee,  subject,  nevertheless,  to  the  rights  of  such 
descendants  as  the  members  of  a  joint  family  to  receive  mainte^ 
nance  thereout  either  directly  or  by  the  allotment  oi:  separate 
villages  to  be  held  by  the  grantees  and  their  male  descendants 
in  the  male  line  according  to  the  abovementioned  custom."  The 
course  of  succession  in  agcordanco  with  the  said  usage  and  custoni 
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was  then  shown  to  the  plain tifE's  father  Bishnath,and  it  was  then       1874 


^-i:^ 


stated  that  the  plaintiff   wasbomon25thSeptembHr  1854;  that    thakoor 
the  estates  were  subject  to  the  Mitaksbaralaw  save  so  far  as  that^*^'^^^"^ 
law  had  been  modified  by  the  foresaid  usage  and  custom  ;  and  by         v. 
the  law  so  modified,  the^pla  intiff  became  on  his  birth  a  co-owner  GovBBSMENTr 
with  his  father  in  the  estates,  and  on  his  father's  death  became 
entitled  to  hold  and  enjoy  the  same  with  the  title  and  dignity  of 
Thakoor,    notwithstanding   any    sentetice    of  cofisoationn  pro- 
nounced against  his  father  or  against  the  estates   held  by  him  ; 
'^or  if  not  s6  entitled  under  any  circumstances:  at  least  when  such 
sentence  of  confiscation  (assuming  any  to  hard  been  validily 
pronounced,  which  the  plaintifiT  does  not  admit)  was  subsequent 
to  the  birth  of   the  plaintiff/'      The  plaintiff   also  referred  to 
certain  decisions  with  respect  to  the  property  in  suit,  in  which  it 
was  held  to  be  of  the  nature  contended  for  by   the  plaintiff — a 
decision  of  the  Court  of  SJilla    Ramgurh,    dated    23rd   February 
1815 ;  a  decision  in  a  suit  insituted  by  Thakoor  Bishnath  in  1855 
in  the  Court  of  Lohardugga,  to  which  the  Government   was,  on 
its  application  made  a  party  plaintiff  on  the  death  of  Bishnath,  in 
which  the  former  decision  of  23rd  February  181$  was  relied   on 
by  the  Govern^ient  ;  and  in    which  a  decision  was  given,   dated 
28th    February  1862]declaring  the  property  to  have  been  granted 
as  contended  for  by  the  plaintiff  in  the  present  suit  by  which  the 
plaintiff  submitted  that  the  Government  was  bound  and  must  be 
taken  to   have  admitted  th0  character  of    the  grant,   and  tho 
custom  respecting  its   devolution  and  enjoyment  by  the  plaintiff's 
ancestors.    He  further   referred  to  certain  proceedings  taken  by 
the  Eaja  of   Chota  Nagpore  against    the  Government  to  resume 
the  property  after  the  death  of  Pishnath,  which  had  failed,   the 
Courts  holding  that  the   lands  could  not  be  resumed  so  long  as 
there  should  be|  a  male  dedoend^nC  of  Bishnath  in  existence.  The 
plaintiff  also  submitted  that,  having   regard  to  the  nature  of 
iiis  rights  in  the  property  in  suit  and  to   the  fact  of  his  being  a 
pinor  when  the*  cause  of  action  accrued  to  him,  the  suit  was  not 
jbarred  by3LctXIVofl859'norby  Acts  XXV  of  1859   or  IX 
of  1859. 

In  a  supplementary  written  statement  by  the  defendants  under 
6,  122|  Act  yill  of  1859^  it  was  submitted  that  as  the  property 
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1874        in  dispute  w£m  at  the  time  it  was  confiscated  in  the  possession  of 

"puItLT"  Bishnath,  the  plaintiffs  father,  and   was  duly  confiscated  under 

s^'i^^^iTk*'   special  laws  passed  and  promulgated  by  the  Legislative  Council, 

V.         no  provisions  of  Hindu  law  nor  any  other     principles   of  vested 

^•vkInment  ^^^^^'  ^^^^^  ^^  ^®^^  ^  *PP^y  ^  *^®  property,  or  in  any  way 
*  affect  the  right  of  the  ruling  power  to  confiscate  the  property 
of  a  rebel ;  and  that  as  between  the  plaintiff  and  defendant  tlie 
'  case  did  not  involve  a  question  of  relative  rights  of  succession 
or  inheritance,  but  merely  one  of  confiscation,  it  could  not  be 
governed  by  any  rules  of  inheritance  in  Hindu  law,  or  by  any 
local  or  family  custom  but  was  one  which  should  be  decided  by 
equity  and  good  eonscience,  as  provided  by  Regulation  IV  of 
I798  and  other  enactments. 

Mr.  Lowe,  Mr.  Evans,  and  Mr.  Lingham  for  thr  plaintiff* 

The  Advocate- General  offg.   (Mr.     Paul)   and  the  Standing 
C  ounsel  (Mr.  Kennedy)  for  the  defendant. 

Mr.  Loiee  contended  that  the  suit  was  not  barred  by  limita- 
tion. By  8.  9  of  Act  XXV  of  1857,  any  suit  in  respect  of 
property  soizsed  under  the  Act  must  be  brought  within  one  year 
from  the  time  of  the  seizure  ;  b  ut  this  would  only  '  apply  to  the 
case  of  a  person  who  was  in  a  position  to  bring  a  suit,  not  to  a 
person  under  any  legal  disability.  Here  the  plaintiff  was  a 
minor;  and  the  ordinary  principle  applicable  to  minors  must  be 
considered  as  introduced  in  to  the  Act^  viz,,  that  the  period  of 
limitation  must  not  be  considered  to  be   operative    against  Him 

until  he  attained  his  mojority.  [Couch,  C.J.—  He  could  have 
sued  by  a  guardian,  as,  in  fact,  he  did  in  the  present  suit.  The 
words  of  the  Act  moreover  are  express*  What  authority  have 
you  for  introducing  words  into  an  Act  which  are  not  there  f  S.  7 
shows  that  the  Act  is  to  be  strictly  construed. — The  Advocate-* 
General  referred  to  a  decision  by  Morgan,  C.J.,  in  the  Agra 
High  Court,  on  8rd  May  1867,  in  Mahomed  Bahadur*  Khan  v. 
The  Collector  of  Bareilly^  where  it  was  held  that  the  excep- 
tion with  regard  to  persons  under  any  legal  disability  could  not 
be  imported  into  Act  IX  of  1859.     It  was  statpd  that  tha 
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decision  had  been  very  recently  upheld  by  the  Privy  OounoiL  ^ 

but  the  ladfirment  was  not  produced  (1).]     In  that  case  it  was    Thikoor 

iound  that  tbe  suit  had  in  fact  been  instituted  more  than  one  year  g^HAi  Bko 

after  the  plaintiff  attatined  his  majority,  it  was  therefore  unneces-        ,^^j, 

saryto  decide  the  point:   there  also  s.  20,  Act  IX  of  1859,  wasGovBBMMKKT, 

found  to  have  been  unrepealed  :  here  s.  9.  Act  XXY  of  1857,  has 

been  repealed  by  the  Limitation  Act  IX  of  1871.   [Couch,  C.  J.— 

We  think  the  suit  is  barred,  but  ifc  will  be  better  that  we  should 

give  a  decision  also  on  the  merits.] 

The  learned  Council  then  went  into  the  case  on  the  merits,  the 
main  contention  beiuf^  that  the  family  was  governed  by  the 
Mi&khshara  law  modified  by  usage  and  custom ;  that  the  estate 
was  impartible,  and  descended  by  the  law  of  primogeniture  on  the 
male  heirs  of  the  original  grantee,  of  whom  the  plaintiff  was  the 
one  now  entitled  to  succeed.  To  show  the  origin  of  the  family, 
«Dalton's  Ethnology  of  Bengal,  p.  169,  was  referred  to,  and 
several  records  of  cases  were  put  in  to  show  that  alienations 
which  had  been  made  of  portions  of  the  property  had  been  set 
aside  in  suits  brought  for  the  purpose, 

The  following  authorities  were  cited  :— Hofa  Ram  Tewary  v« 
Luchmun  Persad  (2),  Raja  Nursing  Deb  v.  Roy  Koylasnath  (3)^ 
Maharani  Hiranath  Koer  v.  Bahoo  Ram  Narayan  Singh  f4), 
Stree  Raja  Tanumula  VenJcayamah  v.  Btfee  Baja  Tanumula 
Boochia  Vanhondora  (5),  Appovier  v.  Rama  Subba  Aiyan  (6), 
and  Lala Indernath  Sahee  Deyoor,  Thdkoor  Oaaseenath  Sakee  (7). 
Younger  sons  are  joint  and  are  entitled  to  maintenance— Ra; a 

Ram  Narain  Singh  v.    Pertum  Singh  (8).     As  to  confiscation-— 

Juggofnohun    Bukthee   v.     Boy    Mothooranath    Chowdry    (9)* 

Only  the  share  of    the  rebel    was  intended  to  be  confiscated. 

BegnlAtion  X  of   18Q0,  bs.5   &6^^Mtusamut  Oolab  Koonwur  v% 

(1)  The  judgment  of  the  Judicial  (6)  9  Moore's  I.  A.,  55. 
Committee  arrived  in  India  after  the  (4)  9  B.  L.  B.,  274. 
argument  in  the  present  case   was  (5)  13  Moore's  I.  A.,  333. 
ooncluded.    Tbe  case  is  reported,  (6)  U  Moore's  L  A.,  75  ;  at  p.  89* 
anU,  p.  292,  and  the  judgment  of  the  ( 7)  8.  D,  A.,  1845,  17r 

Agra  High  Court  upon  the  question    (8)  11  B:  L,  B.,  397. 
of  limitation  will  be  found  at  p .  294.      (9)  11  Moore's  i.  A.,  228. 

(2)  B.  L.  B.,  Sup,  YoL,  731. 


0* 
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^^^       The  Collector  of,  Benares    (1).    As   to  how  far  rights  of  third 
Thakoob    parties  are  afEactod  by  forfeiture  to  Government-^-^oc2i^  Dosa  v. 

SAHAi^ih^r  ^^^  Government  (2).    As  to  limitation—  Rani   Swamamayi  v. 
^'  Shashi  ilukhi  Bamani  (3)  and  Stowetl  v.    Lord  Zouch  (4). 

(lOYRRNMiSNT*  Tho  Advocate-Oensrl  for  the  defendant.— «The  proceedings 
which  resolted  in  the  conviotion  were  good  and  regular^  and  the 
confiscation  of  the  property  complete.  The  confiscation  was  of 
*'  all  property  of  or  to  which  the  offender  shall  have  been  pos' 
aessed  or  entitled;  "  see  a.  3  ActXXY  oE  1857,  and  Act  XI 
of  1857,  8,  4»  The  suit,  is  clearly  barred  by  s.  9,  Act  XXV 
of  1857 ;  the  provisions  as  to  disability  in  the  Limitation  Act 
cannot  be  introduced  into  that  Act ;  see  Paulson  v.  MadhusMan 
Pal  Chawdhry  (5)  and  Dinonath  Panday  v.  Roghoonath  Pan- 
day  (6).  In  PLam  SiMrnamayi  v.  Shaahi  MvJiki  Barmani  (3), 
the  point  was  not  decided.  The  plaintiff^s  case  fails  on  the 
merits :  he  has  not  proved  the  alleged  custom ;  there  is  no  proof 
of  any  grant ;  if  it  had  been  made,  it  would  have  been  invalid 
by  Hindu  law.  The  following  oases  were  cited  z-^Bahoo  Teluck- 
dharee  Sahie  v.  Maharaja  Bajender  Protaub  Sahie  (7)'  and 
Koontaur  Boih  Singh  v.  Seonath  ^ngh  (8),  Impartibility 
does  not  necessarily  imply  inalienability^-^Be^r  Pertah  Sahee  v, 
Maharaja  Bajender  Pertah  Sahee  (9). 
Mr.  Evans  was  heard  in  reply. 

Cw\  adv.  Tult, 

9 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.  J. — The  facts  out  of  which  this  suit  arose  are  as 
follows: — Bishnath  Sahai,  the  father  of  the  plaintiff,  was  a 
descendant  from  Ainee  Sahai,  a  younger  brother^of  Maharaja 
Boghonath  Sahai  Deo,  formerly  Raja  of  Chota  Nagpore,  and 
was  in  possession  of  an  estate  consisting  of  the  Pergunnas  Odey- 
pore  and  Siri  in  Lohardugga,  the  subject  of  the  suit,  which  had 

(1)  4.  Moore's  I,  A.,  246.  (6)  5  W.  R.,  Act  X  Rul.,  41. 

(2^  Marsh.,  259.  (7)  W.  R.,  F.  B.,  97  ;  at  p.  100. 

(3)  2  B.  L.  R.,  P,  C,  10.  (S)  2  Sel.  Rep.,  93. 

(4)  PIowcL,  853,  (9)  12  Moore's  I.  A.,  I ;  at  p.  37. 

(5)  B.  L.  R„  Sup.  Vol.,  101. 
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been  granted  by  Maharaja  Rogbonath  Sahai  Deo  to  Ainee  Sahai.  __^^ 

On  the  4th  of  December  1857,    Captain  G,  N.  Oakea,  Principal     Thakoor 
Assistant  Commissioner  at  Lohardugga^  wrote  to  Captain  W.  H.  ^^^J^^^th 

Oakes,  Deputy  Commissioner  of  Chota  Nagpore,  as  follows  ;■—         v. 

The 
"  Dattd  Ohoia  Nhgpore,  the  4th  Pecember  1875.      Gotrrhvcxt. 

"  Snt,— It  appearing  irona  the  proceedings  o!  this  Conrt,  herewith 
transmitted,  that  Thakoor  Bisknath  Sahai  has  been  guilty  of  rebellion* 
and  cannot,  aft^r  diligent  search,  be  found,  I  have  the  honor  td  request 
that  you  will  hold  an  enquiry  under  3.  2.  Act  XX  V  of  1857,  in  order 
that*  on  proof  of  his  having  been  guilty  of  the  aboye  offence,  all  his 
property  shall  be  forfeited  to  Oovemment." 

On    the   10    of  December  1857j    the  Deputy  Commissioner 
replied  to    this  letter    that  an    enquiry   had    been  held    by  his 
Court,  and  as  it  had    been  proved  that  Thakoor  Bishnath  Sahai 
had  been  guilty  of  rebellion,  and  could  not,  after  diligent  search^ 
be  lound,  an  order  had  that  day  baefn  passed  by  the  Court  adjudg- 
ing that  all  ..the  prqp^rly  of  Thakoor    Biahnath  Sahai  should  bd 
forfeited  to  Oovemment^  and  requested  the  Principal  Assistant 
9ommissioner  to  adop  t  the  netelsary    measures  (ro  carry  out  the 
orderi?  of  the  Court.     Accordingly,  on  the  same  10th  of  December, 
n  a  proceed  jug  of  the  F.anjdari  Court  of    tbe  Lohardngga  .Diri- 
{siouj  held  ^fore    the  Principal  Assistfint    Commissioner^   after 
stating  thatfa  letter  from  4he  Deiputy  Commissione  r,  dated  that 
day,  to    the  effect    that.  Thiakoor  Bishnath    Sahai  was    proved 
guilty  of  rebellion  against  tbo Government,  that  he  was  absbond- 
ing^ -and  ha|  not  been  turestad,   tbongh    several  measures   had 
been   adopH^dlor   his  -arrest,    and  that    all  Ms  moveable    and 
immoveable,  properties  should    &«refore    be    confiscated    and 
taken   byf  iG^i^eroment^  it  wias    ordered    that  a   perwannabe 
drawn  nptttb    the  addreae  of   the  jemadar,    directing   that   he 
should  ptoceed   and  confiscaite   and  make    an  inventory  of  the 
rebel's  property  wbioh"^  was  confiscated^    and  to    the  tehsildar 
direotiDg  him  to   send  ft>f    till  ^he  ryots  and    prepare  a  jama- 
bandu    Mahipat    Lai,  -the   tehsildar  of  the    attached  estates, 
department  In    Zilla  Ldhardn^ga,    proved  that  this    perwanna 
or    order    was    executed  'on    the   5th    of   January    1858   by 
all    the  ryots  being  summoned,    and  recgnizances    being  taken 
fromtbem   for  the   payment  of  their  rents,   and  that    since 
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1874        then  the  colloctioaa  had  been    made    from  his    ofl)ce.     Oa  the 
Thakoor     dth  of    September    1858,    the  tehsildar  made  a  FetqrD    givinji" 

Kafunath   tiiQ  names    of    the    villacres   of    which   the    estate    coni^istecl* 
Samai  Dko  ,  ° 

V.  At  the  Sessions  Ooart  of  the  Oommissioner  and  Depaty 
GovKuNMBNT.  Coramissionep  of  Lohardugga,  held  on  the  14th,  15th,  and  16th 
'  of  April  18£f8,  under  Acts  XIY  and  XVI  of  1857,'  Bishnath  Sahai 
was  tried  and  convicted  of  rebellion  against  the  Government 
between  the  2nd  of  Angnst  1857  and  the  2tst  of  Afarch  1858, 
and  was  sentenced  to  death.  He  was  hanged  oq  the  2lHt  of  April 
1858,  and  on  the  same  day  at)  order  was  made  in  the  Court  of 
the  Deputy  Commissioner  that  the  whole  of  bis  qiovei^ble  and 
immoveable  property  should  be  confiscated,  « 

In  Joly  1858;  Mussamut  Thakoorani  Banessuri  Kara  Deyi, 
describing  herself  as  t&e mother  and  guardian  of  the  plaintiff,  whQ 
was  born  on  the  25th  of  September  1854,  presented  a  petition  to 
Captain  Davis,  the  Senior  Assistant  Oommissioner  of  Lobar-? 
dugga,  alleging  that  the  first  ancestor  of  Bishnath  Sahai  got  the 

estate  for  hhur-o^osh  (maintenance),  with  the  condition  attached 
that  the  same  was  to  be  enjoyed  by  him  and  by  his  family  and 
descendants;  that  the  custom  as  to  ancestral  khur^-posh  land 
was  t^at  ther  eldest  descendants  have  become  ma2cX;«  in  succes- 
sion with  the  title  of  Thakoor  of  the  whole  semindtri,  and  the 
younger  brothers  have  received  Khur-o  po8h  accor^g  aa  they 
deserved;  and  on  tlie  death  of  the  Tbakhoor.  his,  son,  and  in  case 
of  the  Thakoor  dynig  childless,  the  eldest  surviving  descendant 
of  the  party,  through  whom  the  inheritance  descended,  had  been 
entitled  to  enjoy  and  possess  the  estate  as  hhur^o-^f^oak  ;  that  on 
the  dei^th  of  Bishnath  Sahai,  hid  right  and  interest  dieA  with  him, 
and  according  to  the  family  cnstons,the  c<infisoated  land  belonged 
to  her  infant  son,  the  plaintiff,  as  his  aooestral  inheiltance,  and 
praying  for  the  restoration  of  the  land  and  house  which  bad  been 
confiscated.  This  petition  is  endorsed  as  registered  in  the  suit- 
book  on  the  2Sth  of  July  1853 ;  and  on  tho  1 7th  of  September  1858 
the  following  order  was  mi^de  upon  it ;— ^'That  report  will  be 
inade  for  khur-chposh  (maintem^nce)  and  bouse  of  petttioner/'  On 
the  23rd  of  July  1859,  an  order  was  made  by  the  Court  of 
Loh^rdugga,  held  before  Captain  I^aviai  Senior  Assistant  Com- 

lifissioner,  by  which,  after  statmf  tbat  sanction  of  th^  Ch)vemo\ent 
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to  tbe  8I1QI  of  Rs.  30  per  month  fof  food  and  raiment  for  Massamut        ^^'^^ 
Thakoorani  Bauessuri  Kuar^  wife  of  Thakoor  Bishnath   Sahai^      Th^koor 
had    been    accorded,    it    was    ordered    that    tbe    Thakoorani    savaiDko 
should  be  informed  that  her  application-  of  the  23rd  of  March        J^^ 
conid  not  be  granted*    The  application  of  the  23rd  of   March  Govesnhint. 
18  not  in  evidenoe>  and  it  does  not  appear  that  any  formal  order 
was  made  on  thp  petition  of  tbe  26th  of  July  1838. 

The  present  suit  was  began  in  the  Court  of  the  Deputy  Commis- 
sioner^ Lohardugga,  on  the  1st  of  April  1872>  by  a  petition  for 
permission  to  sue  inf^rmd  pauperis ^  which  was  granted  on  the 
19th  of  Jane  1872.  The  suit  haying  been  removed  into  this 
Couit,  a  written  statement  oE^the  plaintiff  was  filed  on  the  23rd 
of  July  1878. 

The  case  of  the  plaintiff  has  two  aspects.  One^  which  is  in 
the  pltfint,  is  that  the  estate  was  to  deTolve  on  the  death  of  Ainee 
Sabai  on  the  next  Thakoor  in  succession,  which  would  be  his 
eldest  80u>  and  then  to  the  eldest  son  of  such  succeeding 
Thakoori  and  so  on  in  pierpetuity  }  and  if  a  Thakoor  died  ifvithout 
leaving  a  son,  it  would  go  to  his  next  brother  or  his  eldest  son  • 
and  that  no  Thakoor  had  any  interest  beyond  his  own  life,  and 
had  no  power  to  alienate  the  estate  in  any  way,  either  voluntarily 
or  involuntarily,  the  estate  being  devoted  towards  maintaining 
the  title  and  dignity  of  Thakoor,     The  other,  which  is  in  the  ^ 

written    statement,   is    that    the    estate  was  granted  to  Ainee 
Sabai  Deo  for  the  maintenance  of  himself  and  his  descendants, 
all  of  whom  were  governed  by  the  Mitaksbara  law,  according  to 
the  custom  and  usage  prevailing  in  his  family,    and    for   the 
support  of  the  dignity  and  title  of  Thakoor  ;  that  the  estate  was 
by  the  custom  of  the  family  impartible  and  descendible,  according 
to  the  law  of  primogeniture,  upon  the  male  heii*3  of  the  original 
grantee,  subject  to  the  rights  of  snch  descendants  as  the  members 
of    a  joint  family    to    receive   maintenance   thereout,    either 
directly  or  by  the  allotment  of  separate  villages   to  be  held  by 
the  grant^ps  and  their  male  descendants  in  the  male  line  ;    that 
the  estates,  which  with  the  title  and  dignity  of  Thakoor  devolved 
upon  the  successive  holders  th^eof,  were  subject  to  the  Mitak- 
shara   law,  save  in  so  far  as   that  law    Was   modified   by   the 
aforesaid  usage  and  custom ;  and  that  by  the  provisions  of  the 


456  BENGAL  LAW  REPORTS-  [VOL.  XIn 

^S74        Mitakshara  law  so  modified,  the  plainti£E  became  on  his  birth   a 

Thakoob     co-owner  with  hia  father  in  the  ancestral    estates^  and  on    his 

fiAairDEo^  father's  death  became  entitled  to  hold  and  enjoy  them  with  the 

J'-         title  and   dignity,  notwithstanding  any  sentence  of  confiscation 

A  HE 

Government  pronounced  against  Bishnath  Bahai^  or  the  estates  held  by  him 
as  Thakoor. 

We  will  first  consider  the  case  in  the  plaint.    By  the  decree 
of  the  Sewaony  Court  of   ZillaBamgufh,  dated  the  28rd  of 
February  1815,  in  the  suit  ?n  which*  Boghonath  Sahai  Deo,  the 
grandfather    of    the    plaintifE    and   others  were  plaintiffs,  and 
Dukhin  Sahai  Deo  and  others  were  defendants,   it  was  declared 
that  the  custom  of  the  Nagpore  Pergunna  was  that,  on  the  dlBath 
of  the  Raja  and  of    the  Thakoor,  the  eldest   son  becomes  the 
Baja  and  'i'hakoor,  and  that  the  plaintiff,  Thakoor   Roghonath 
Sahai  Deo,  he  being  the  eldest  son  of  ^the  late  lliakoor  Nath* 
than  Sahai  Deo>  was,  as    regards   the   entirety  of    the    dihat 
(villages)  which  were  in  the  hands  of  Thakoor  Dfairajnath  Sahai 
Deo,  deoeased,  after  his  father,  throncrh   having  become  the 
Thakoor,  alone  entitled  to«  inasmach  as  he  bore  with  him  the 
interest   of  that  person   according   to   the    recognized  family 
custom  of  both  parties  ;  and  to  the  others,  that  is,   the  brother^ 
the  uncle^  and  the  nephew>  of  the  plaintiff  Thakoor  Boghonath 
Sahai  Deo,  there  did  not.  reach,  according  to  the  nsage  and 
custom  of  their  family,  the  right  to  sue  for   the  dihat  which 
formed  the  snbject-matter  of  the  suit,   in  the  way  that  the 
plaintiff  Roghonath  abovenamed  bad  done,  inasinaoh  as,  under 
the  operation  of  the  established  family  custom,  they  were  simply 
entitled  to  get  villages  from  the  said  Thakoor  Boghonath  Sahai 
Deo,  just  enough  for  their  support,  in  the  same  way  as  others 
who  are  brothers  and  Thakoors. 

Col.  Dalton,  the  Commissioner  of  Chofea  Nagpore,  a  witness 
for  the  Gonernment,  said  that  Ohota  Nagpore  zemindari 
constitutes  Chota  Nagpore  Proper  ;  and  in  his  letter  to  the 
(Grovernment  of  Bengal  of  the  28th  March  1859,  in^whioh  he 
submitted  a  report  on  this  estate,  and  anoiiher  on  the  Chota 
Nagpore  Division,  the  proprietor  of  which  had  also  been  hanged 
for  rebellion,  he  says  that  the  original  deed  of  gift  to  4iaeo 
Sahai  had  not  been  found, "  it  was  doubtless  conferred  a9  «•  main^ 
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teQance  grant;  and  acoordmgp  to  the  terms  of  such  grants  and. ^^'^^ 

the  practice     established  by  decision  of  the    Courts  in  regard  to     Thakoob 
this  estate,    it  was  inherited  in    succession   by  heirs  male  of  the   q^^^^^^^q 
original    grantee ;    the  late   Bishnath    Sahai  was    the    seventh         v- 

Ann 

Thakoor  of  this  line,  the  direct  descent  was  broken  three  genera-  Govsrnment. 
lions  8kgo,  when,  in  consequence  of  the  death  of^  Thakoor. 
Dhirajnath  without  issue,  the  estate  and  the  title,  v^as  inhei^ited  by 
Nath-than  Si^bai,  who  was  Dhirajnath's  cousin,  thrice  removed.'^ 
The  evidence  of  the  plaintifE's  witnesses  as  to  the  nature  of  the 
grants  and  the  course  of  the  descent  was  to  the  same  effect. 
And  CoK  Daltouj  in  his  valuable  work  on  the  Ethnology  of  • 
Bengal,  p.  169,  s^ys  :— '''the  circumstances  under  which  the 
Baja's  ancestor  ipose  to  power  precludes  his  making  any 
division  of  the  raj.  It  remains  to  this  day  an  undivided 
estate,  and  the  succession  to  it  is  regulated  by  local  custom  o^ 
primogeniture  acknowledged  under  Regulations  X  of  1800  ;  but 
^  the  families  increased  the  .younger  members,  or  collateral 
branches,  were  supported  by  mjaintenance  grants,  which  lapse  to 
the  parent  estate  in  failure  of  heir^  male  to  the  grantee/' 

But  the  grant  being  for  maintenance,  and  the  descent  being  to. 
the  heirs  male  of  the  original  grantee,  do  not  make  the  estate 
inalienable.  So  long  as  there  is  an  heir  male,  the  grantor  or  his 
heirs  cannot  resume  the  estate  ;  but  we  have  no  evidence  of  any 
law  or  usage  ezistipg  in  Choca  Nagpore  Proper,  or  in  this  fainily 
at  the  time  of  the  grant  to  Ainee  Sahai,  which  would  authorize  a 
grant,  with  a  condition  against  alienation  and  creating  a  succes- 
sion  of  life-estates.  A  particular  law  or  custom  is  necessary  to 
convert  an  estate  which  is  conditional  upon  their  being  an  heir 
male  into  an  estate  which  canot  be  aliened,  so  that  it  shall  not 
descend  to  the  heir,  as  was  done  in  England  by  the  Statute  d& 
'  Donia.  The  evidence,  instead  of  proving  such  a  law  or  usage> 
and  that  the  grant  waa  in  those  terms,  shows  the  contrary,  it 
.being  proved  that  alienations  of  parts  of  such  estates  as  these 
have  been«made  in  jagir  and  muharrari.  The  instances  spoken 
of,  where  attempts  have  been  made  to  set  aside  such  alienations, 

are  too  recent  to 'be  of  any  value. 

We  will  now  consider  the  case   in   the  written  statement-  The 

oandation  of  this  is     that  the  successive  holders   of  the  estate 
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_  were  subject  to    the  Mitakshara    law^  save  in    so  far  as  that  law 

Tbakoor     was  modified  by  the  usage  and  cnstom ;  and  that  the  estate  was 

Sauai  Deo    imp&rtible  and  descendiblej  according  to  the  law    of  primogeui'i 

^'  ture^  upon  the  male  heirs  of  the  original  grantee. 

OovBRNiiENT.      Now   Upendrauath  Sahai   Deo,  a  member  of    the    familji  in 

answer  to  the  question,—- ''in  the  Maharaja's  family  what  sh asters 

prevail  V  said, ''  we  follow  the  customs  of  our  family :  if  the  shas- 
iers  agree  with  our  customs^  we  obey  them  ;  if  they  do  not  agree, 
we  do  not  obey  the  shasters,  but  follow  the  customs  of  the 
family.'^  And  from  Col.  Dalton's  wDrk  before  quoted,  it  appears 
(p.  163  and  following  pages}  that  this  family  were  not  Hindus, 
and  were  governed  by  their  own  customs.  They  have  adopled 
the  law  of    the  Mitakshara,  but  it  has  been    graftei  upon  their 

own  customs,  which  is  important  in  considering  to  what  extent 
they  are  governed  by  it. 

The  question  appears  to  be  reduced  to  this  :— -Is  the  law  of 
Mitakshara,  by  which  each  son  has  by  birth  a  property  in  the 
paternal  or  ancestral  estate  (Ch,  i.  s.  1,  v.  27),  consistent  wi^vh 
the  custom  that  the  estate  is  impartible,  and  descends  to  the 
eldest  son  ?  The  property  by  birth  gives  to  each  son  a  right  to 
compel  the  father  to  divide  the  estate— ZZo/a  Ram  Tewary  v. 
Luchmun  Per8ad{\)  and  Nagalinga  Mudalir,  Subhiratnaniya 
lludali  (2),  which  is  in  cousisteot  with  the  estate  being  impart- 
ible* On  the  father's  death,  the  whole  estate  goes  to  the  eldest 
son,  and    the  property    by  birth    in  the    othars  has    no    effdot* 

Property   by  birth  in  such  an  estate  is  a  right  which   can  never 
be  enjoyed  by  the  younger  sons. 

It  is  not  only  not  necessary  to  secure  the  descent  to  the 
eldest  son,  bat  if  it  had  effect  in  respact  of  the  younger  anns,  it 
would  prevent  it.  This  part  of  the  Mitakshara  law  cannot  be 
reconciled  with  the  custom,  and  we  think  we  should  hold  that  it 
is  not  applicable  to  this  es  tate.  The  following  authorities  sup- 
port us  in  this  : — In  Ifeelkisto  Deb  Durmono  v.  Beerchunder 
Thahoor  (3),  the  Jadicisl  Committee  say : — ''Still  when  *  ^^J  ^* 
enjoyed  aod  inherited  by  one  sole  member  of  a  family,  it  woaid 
be  to  introdaoe  into  the  law,  by  judicial  construction,    a  fiction, 

(1)  B.  L.  R.,  Sup.  Vol.,  731.  (2)  1  Mad.  H.  0.  Rep  ,  A.  0. 77. 

(3)  12  Moore's  I.  A.,  523 ;  at  p-  460 
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iDYolying  also  a  contradiction^  to  call  this  separata  ownership,        18^4 
though  Goming  by  inhentancei  at.onoe  sole  and  joint  ownership^     t>iaroor 
and  so   to  constitate   a  joint   owner5»hip  without  the  common   g^g^i^^go 
incidents  of  coparcenership.     The  trnth  is  the  title  to  the  throne,  v, 

and  the  royal  lands  is,  as  in  this  case,  one  and  the  same  title  ;  Gotjbrnmbvt 
survivorship  cannot  obtain  in  snch  a  possession  from  its  very 
nature,  and  there  can  be  nO  ooramanity  of  interest ;   for   claims 
to  an  estate  in  lands  and  to  rights  in  others  over  it,  as  to  main 
tenancOi  for  instance,  are  distinct  and  inconsistent  claims.'^ 

In  Stree  Raja  Ydnumula  Venhayamah  y.  Stree  Raja  Tanu^ 
fj^ula  Boochia  Vankondora  (1),  where,  by  the  cnstom  of  the  family, 
th^  talook  was  impartible  and  descendible  to  a  single  heir,  their 
Jjordships  say :— ^'Tbese  grants  by  way  of  maintenance  are  in  the 
ordinary  coarse  of  what  is  done  by  a  person  in  the  enjoyment  of 
a  raj,  or  impartible  estate,  in  favor  of  the  janior  menibers  of  the 
family,  who,  bat  for  the  impartibility  of  the  estate,  would  be 
coparceners  with  him ;"  from  which  they  appear  to  be  ^  opinion 
that  the  Mitakshara  law,  by  which  the  sons  become  co-sharei^s 
with  the  father  by  birth,  does  not  apply  to  an  impartible  estate. 
And  Scotland,  C.J.,  in  Sri  Rc^a  Yanumula  Qtavuridevamma 
Garu  V.  8ri  Raja  Yanumula  Bamandara  Garu  (2),  says  :— 
*'  Instead  of  the  several  members  of  the  family  holding  the 
property  in  common,  one  takes  it  in  its  entirety^  and  the  common 
law  rights  of  the  others,  who  would  be  coparceners  of  partible 
property,  are  redaced  to  rights  of  survivorship  to  the  possession 
of  the  whole,  dependent  npon  the  same  contingency  sa  the  rights 
of  survivorship  of  coparceners  inter  se  to  the  iindivided  share 
of  each  and  to  a  provision  for  mainteu-ince  in  liei^  of  coparcenery 
shares/' 

In  Beer  Pertab  Sahee  v.  yiaharaja  Rajender  Pertab  Sahee  (3), 
the  zemiudari  was  impartible,  and  was  treated  as  the  self-^ 
acquired  estate  of  Chutterdharee  Sahee.  He  had  four  grand- 
sons living  at  the  time  of  his  death,  and  h»)  made  a  will  giving 
the  estate  to  the  son  of  the  eldest  grandson,who  was  a  consenting 
party  to  it.     Their  Lordships  said  in  the  judgment  (p.  39)  :— 

(1)  13  tCoore's  I.  A.,  333 ;  at  p.  340.      (2)  6  Mad.  H.  0.  Rep.,  93;  at  p.  105,. 

(3)  12  Moore's  I.  Ao  1. 
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1874        <f  Bat  the  question  whether,  according  to  the  laftv  of  the  Benares 

Thakoob     school,  a  Hindu  can  by  will  make  an  unequal  distribution  of  his 

KAPiLNAufH  self-acquired  immoveable  property  amongst  his  male  descendants 

V.         without  th^ir  consent,  does  not  arise  in  this    case.     The  only 

CoTERNMENT;  pG^son  entitled   to   impeach  the  disposition  by  will  is  Ongur 

Pertaby  the  eldest  grandson,  who  is  a  consenting  party  to  it. 

There  aire  no  inchoate  rights  of  inheritance  in  the  junior  members 

of  the  family.  They  did  not  by  birth  acquire  that  community  of 

interest  with  their  grandfather  in  bis  self-acquired  lands,  which 

is  the  foundation  of  the  supposed    restriction  on    his   power.'^ 

The  plaintifi^s  case  in  truth  is  that  only  the  eldest  son  becomes  a 

co-owner  with  his  father,  which  is  not  the  law  of  the  Mitakshara! 

Either  all  the  sons  must  become  so,  or  nooe  of  them  do,  and  the 

right  of  the  eldest  is  only  to  inherit  on  his  father's  death. 

Now  by  s.  8  of  Act  XXV  of  1857,  the  forfeiture 
extends  to  all  property  and  effects  of  or  to  which  the  offender 
shall  be  possessed  or  entitled.  Bishnath  Sahai  was  possessed  of 
the  estate,  jand  had,  we  think,  an  interest  in  it  beyond  an  estate 
for  life,  which  inteVest .  was  forfeited,  and  the  plaintiff  did  not  on 
Bishnath  Sahai's  death  become  entitled  to  the  estate. 

It  remains  for  us  to  decide  the  question  of  the  law  of 
'limitation.  We  have  thought  it  better  not  td  decide  the  suit 
■  solely  upon  this  ground,  but  to  give  our  .judgment  on  the  main 
'  question  also. 

S.  9  of  Act  XXV  of  1857  requires  a  suit  for  the  recovery 
or  restoration  of  property,  which  has  b  een  seized  under  the  Acfc, 
to  be  instituted  within  one  year  from  the  time  of  the  seizure. 
The  Act  contains  no  exception  in  favor  of  infants.  There  is  no 
ambiguity  in  the  language,  nor  anything  in  the  Act  to  show  an 
intention  that  they  should  be  excepted.  We  have  no  authority 
to  add  to  this  section  an  exception  wfiich  the  Legislature  has  not 
thought  fit  to  make.  We  must,  therefore,  hold  that  the  suit  is 
barred  by  s.  9,  although  it  has  been  repealed  by  Act  IX '6f  1871. 

We  notice  that  it  has  been  repealed  because  the  learned  Counsel 
for  the  plaintiff  appeared  to  rely  upon  that  as  preventing  its 
application  to  this  suit.  But  the  right  to  bring  a  suit  was 
extinguishedi  and  it  was  not  revived  by  the  repeal  of  the 
Act. 
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The  suit  of  the  plaintiiBE  will  be  dismissed^  and   the  amount,  of        ^^^^ 
stamps  which  would  have  been  paid  by  the  plaintiff^  if  he  had    Iaakoor 
not  been  permitted  to  sue  aa  a  pauper>  which  will  be  calculated    bauai  Dbo 
by  the  Bigistrar^  is  to  be  paid  by  the  plaintiff.  ^^' 

Suit  dismissed,      Govebmment^ 

Attorneys  fot*  the  plaintiff  :  Messrs.  Trotman  8f  Co. 

Attorney  for  the  defendant :  The  Government   Solicitor  Mr* 
Sanderson^ 


APPELLATE  CiVlL. 


Befom  Mr.  Justice  Marhhj  and  Mr,  Justice  Bvrch.  *  1®74 


GOPiKRlSHNAGOSSAMI  (Plaintiff)  v.  NlLKOMUL  BANERJEK  " — — ? 

AMD  DTtfBRS  (t)£FEMDAMT8)  * 

Cause  of  Actionr^Act  VlltoflS&^—Jurisdicfun^. 

£  en  tiered  into  a  Verbal  agreement  with  A  at  Serampoirey  ti^hei^e  A  i^ided,  to  See  also 
stAri  ita  Calcutta  a  certain  baniansbip  biieiness  in  oonjanotion  with  A*a  son  i  ^^  BX.B.  86| 
A  agreeing  to  advance  tbe  required  funds  on  the  condition  that  the  sum 
239knoed  should  be  repaid  him  within  a  certain  date  with  ent«re8t.  No  place 
Was  fixed  tox  repayment. «  The  money  'was  advanced  'portly  at  flerampore,  and 
partly  in  Calcutta.  B  afterwards  went  to  reside  at  Chandemagore.  In  a  suit 
by  A  for  recovei^y  of  the  balance  of  the  sum  advanced,  brought  in  the  Hooghly 
Court)  tbe  Judge  held  that  he  had  no  jurisdiction,  inasmnch  as  the  cause  of 
action  arose  in  Calcutta  : 

Held  on  appeal,  ilui^t  under  a.  5»  Act  YIII  of  1869^  the  Hooghly  Court  had 
jurisdiction  to  try  the  suit 

Per  Markby,  J, — An  action  may  be  brought  either  in  the  forum  of  the 
plafie  where  the  'contract  Was  made,  or  in  that  where  the  performance  waa 
to  have  taken  place. 

Queer e, — Whether  this  rule  would  apply  if  both  parties  were  at  the  time 
the  contract  was  made  in  a  district  where  neither  of  them  had  any  dwelling 
or  place  of  business  ? 

P«r  BiRCR,  J. — When  no  place  for  the  performance  of  a  contract  is  pre* 
scribed  by  the  agreement,  or  exacted  by  the  necessities  of  the  case,  the  place 
whareitls  intended  by  the  pai^es  such  contract  i^onld  be  f&liilled  ought 
to  supply  the  forum. 

This  waa  a'sait  to  recovery  the  balance  of  certain  sums  advanced 
by  the  plaintiff  to  the  defendants* 

«  Begular  appeal.  No.  129  of  1873,  againat  a  decree  of  -  the  Jndge  of. 
SooghJy,  dated  the  3id  Jane  1873. 
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The  {khkit  stated  tiiat  by  ft  yerbal  contract  entered  into 
^  ^erampore  where  the  plaintifE  resided^  he  agreed  to  adrance 
to  the  defendant  a  certain  aom  of  money   for  the   parpose  of 
opening  a  banianship  bosineas  in  Calcutta,   upon  condition  that 
the  advance  should  be  repaid  with  interest  at  9   per  cent,  within 
a  certain  date  ;  and  that  the  plaintiff's  spn  should  be  taken  into 
partnership  by    the  defendant,  and  one-fourth  of  the    profits 
allowed  to  him  ;.  that  the  first  advance  was  made  to  the  defendant 
at  Serampore  by  a  cheque   on  the   Oriental  Bank  in  Calcutta  ; 
and  that  the  rest  of  the  money  was  paid  in  cash  in  Calcutta. 

The  plaintifE  admitted  certain  repayments  by  the  defendant 
on«account  of  the  loan  ;  and  instituted  the  present  suit  in*  the 
Subordinate  Judge's  Court  at  Serampore  to  recover  the  balance 
The  defendant  pleaded  inter  alia  that  the  money  was  not  a 
loan  but  advanced  on  accouat  of  the  share  of  the  plaintiff's  son  ; 
that  all  the  payments  were  made  in  Calcutta  ;  that  the  partner- 
ship business  was  carried  on  in  Calcutta;  that  the  defendant  did 
not  reside  within  the  jurisdiction  of  the  Hooghly  Court  ;  and  that 
accordingly  that  Court  was  not  competent  to  entertain  the  suit. 

The  Judge  of  Hooghly,  before  wliom  the  case  came  on  in 
the  ordinary  course»  decided  on  the  9th  December  1673  that  tho 
Court  had  no  jurisdiction  to  try  the  case,  and  returned  the 
plaint  to  the  plaintiff  under  s«  3  of  Act  XXIII  of  1861  without 
making  any  formal  decree.  The  plaintiff  appealed  to  the  High 
Court,  which  directed  the  Judge  below  to  draw  up  a  decree  in 
accordance  with  the  provisions  of  s.  189  of  the  Civil  Procedure 
Code.  The  Judge  having  drawn  up  a  formsl  decree  pursuant 
to  this  direction,  the  case  came  up  again  to  the  High  Court  on 
the  27th  of  April  1874. 

^r.  Evans  (Baboo  Obhoy  Chtmt  Qhoae  with  him)  for  the 
appellant* 

Baboos  Unnoda  P^ersud  Banerjee,  Rashbehary  Qhose^  and 
Ram^hwm  Mitter  for  tho  respondents* 

Mr.  Evans^^The  real  issue  in  the  case  is^'  was  the  oonivact^ 
as  the  plaintiff  says,  a  loan  with  a  condition  that  the  defendant 
should  allow  the  plaintiff's  son  to  join  the  partnership  and  with 
a  promise  to  repay  ;  or  was  it^  aa  the  defendant  says^  an  advanca 
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on  aeconnt  of  tha  share  of  the  plaintiff's  son  in  thci  partner-       ^^^ 
ship  capital  ?''    The  lower  Court  has  refnaed  to  try  this  iGbue  on  QormnnfNL 
the  ground  of  want  of  jurisdiction.  Oosbami 

•  The^ower  Court  held  that  the  causa  of  action  did  not^  on  the  NiLKosim 
plaintiff's  statement^  arise  within  the  jurisdiction  oFtlie  Hooghly 
Coort^  and  proceeded  mainly  on  the  ground  that,  admitting  the 
ooatraot  to  have  been  made  at  Serampore^  yet  a  part  of  the 
mon^  wiks  admittedly  paid  to  the  defendant  in  Calcutta  ;  that 
the  reeefpt  by  the  defendant  of  the.  money  in  Galioutta  was  a 
neoessary  ingredient  or  part  of  tihe  cause  of  action,  inasmuch 
as  unless  the  money  was  lent  to  the  defendant,  he  could  not  h& 
called  on  to  repay  it.  It  is  submitted  that  the  lower  Court  i3 
in  error»  and  that  the  plaintiff  on  his  own  showing  has  a  causa  • 
of  action  arising  at  Berampore.  The  contract  was  made  at 
Sforampore  for  a  loan  to  be  repaid,  but  no  place  was  mentioned 
for  repayment*  Under  such  circumstances  the  debtor's  obliga- 
tion is  to  pay  at  the  residence  of  the  creditor,  which  in  this 
case  was  Serampore.  If  this  view  be  correct,  the  contract  was 
both  made  and  broken  at  Serampore.  This  is  a  sufficient  cause 
of  action.  The  notion  that  every  material  act  necessary  to 
enable  the  plaintiff  to  recover  is  parb  of  the  cause  of  action^  and 
that  all  these  &ots  must  have  arisen  within  the  jurisdiction  of 
fhe  Court,  in  order  to  give  it  a  jurisdiction  based  upon  the  causa 
of  action  having  arisen  within  the  jurisdiction,  is  founded  on  a 
number  of  BngUsh  cases  on  the  construction  of    the   County 

Courts  Act — Jachaon  v.  Spittall  (1).  It  is  plain  that  a  different 
constrootion  was  there  put  upon  the  words  '^ cause  of  action" 
when  dealing  with  Courts  of  unlimited  jurisdiction.  The 
County  Court  cases  have  no  application,  because  the  Cof  rt  of 
the  Subordinate  Judge  is  a  Court  of  unlimited  jurisdiction* 

The  words  ^'  cause  of  action''  are  te  be  found  in  the  old 
Regulations,  and  are  thence  imported  into  Act  YIII  of  1859 
and  into  the  High  Court  Charter.  It  is  true  that,  in  the  last 
Charter,  there  is  a  provision  for  part  of  a  cause  of  action  arising 
within  the  jurisdiction ;  but  the  clause  was  probably  added  by 
persons  aware  of  the  English  County  Court  cases  and  having 
them  in  their  minds ;  see  LucJcmea  Chund  v.  Zarawur  MuU  (211)^ 

(1)  L.  B.,  5  0.  P.,  Wa.  »)8MoQre'&LA.,2«. 
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^^^'      in  which  the  Privy  Gonncil  considered  the  same  words  in  Begii« 

^QopmisHVA  lation  II  of  1803.     The  matter  is  fally  gone  into  in  the  case  of 

^^*"^     DeSouza  v.  Coles  (1),  where  most  of  the  cases  are  cited.    There 

NoKOMUL      was  a  difference  of  opinion  between  the   Judges  who  tried  that 

toase ;  it  is  aubmitted  that  the  view  taken  by  nolloway,  J,,  was 

/correct ;  in  fact/ he  goes  farther  tiian  is  necessary  for  the  present 

I  plaintiff  in  holding  that  the  ^^  breach  ^*  of  a  contract  is  the ''  cansa 

I  of  action/'    This  view  is  dissented  from  by  Phear,  J.,  in  Har^iban 

Daav.BhagwanDas  {2),ikudhy  Macpherson,  J.,  in  Mothoor^ 

mohun  BiOy  v.  Jadoomoney   Dosaee    (3),  but  those  were  casea 

under  cL  12  of  the  Letters  Patent  of  1865  and  were  baaed  on 

the  fIngUsh  cases  and  on  the  fact  that  the  worda  of  that  clause 

seemed  to  treat  a  cause  of  action  as  sometimeB  divisible  into 

parts.    It  is  trne  that  Harjiban  Das  v.  Bhagwan  Das  (2)  waa 

affirmed  on  appeal^  but  the  deoision   on   appeal  tamed  on  a 

different  point. 

Lord  Chelmsfordy  who  must  have  been  very  familiar  with  the 
English  County  Court  oases,  decided  ItiicJcmee  Ohund  v.  Zorawur 
Mull  (4),  on  principles  wholly  different  from  those  which 
governed  them.  Sichel  v»  Borch  {5),  which  is  not  a  County 
Court  casCj,  does  no  doubt  seem  to  proceed  on  a  different 
principle  from  the  case  of  Luckmee  Chund  v.  Zorawur  Mull  (4)j^ 
and  probably  is  irreconcilable  with  it»  but  the  latte^^  being  a 
Privy  Council  case  is  to  be* followed  in  this  country^  especially 
as  it  construes  the  words  ^'  cause  of  action'^'  in  Regulation  III  of 
1793^  and  Regulation  II  of  1803,  from  which  they  have  been 
imported  into  s..  5  of  Act  YIII  of  1 859,  which  is  now  under 
consideration,      ^"        -     .  ^^  v. 

The  Courts  should  lean  to  a  construction  which  will  giva 
facilities  for  the  enforcement  of  commercial  contracts.  By 
apy  other  construction  it  will  follow  that,  when  the  defendant  ia 
n&t  resident  in  British  India,  there  will  often  be  no  forum  where 
the  plaintiff  can  bring  hi^  action  as  of  right,  e.g.,  wluea  a  coa* 
tract  is  made  in  one  district  to  be  perforxued  in  another, 

(J)  3  Mad.  H.  C.  Bap.,  384.  (4)  8  Mooro's  I.  A.,  291. 

(2)  7  B,  L.  R.,  635.  (5)  ^  H-  &  C,  954. 

(3)  10  B.  L. ».,  r22. 
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•  The  Pull  Bench   Ruling    of  the    Agra  High    Court  in  Prem'        ^^*^ 

aooJe  r.  Bheekoo  (I)  13  in  favor  of  the  plaintiff's  coDtention.  Gopikbisbita 

GOBSAMI 

Baboo  Unnada  Persad  Banerjee,  for  the  respondent,  contende4  Kir.KoKut» 
that,  under  s  5  of  the  Civil  Procedure  Code,  in  order  to  enable  Banbrj«b. 
a  mof assil  Coart  to  entertain  a  snit^  the  whole  cause  of  action 
must  have  arisen  within  the  local,  jurisdiction  of  that  Court. 
In  this  case  the  contract  may  be  supposed  to  have  been  entered 
into  at  Serampore,  but  the  remaining  elements  constituting  tho 
''cause  of  action''  occurred  in  Calcutta.  The  breach  likewis^ 
took  place  in  Calcutta,  where  also  the  advances  were  made  and 
th%  business  of  the  partnership  was  carried  on.  Uarjiban 
JDi^LSY.  Bhagwan  Das  (2)  and  the  judgment  of  Bitileston,  J.^ 
in  De  Souza  v.  Coles  (3)  support  this  contention*  Under  the 
Letters  Patent  the  High  Court  has  the  power  to  entertain  a  suit 
under  certain  circumstances  where  a  part  of  a  cause  of  action 
has  arisen  within  its  local  limits*  But  it  ia  not  so  under  s.  5 
of  Act  VIII  of  1859.  The  Privy  Council  case  of  Luckmee 
Ohund  V*  Zarawur  Mull  (4)  is  an  authority  for  the  proposition 
that  the  suit  must  be  brought  where  the  business  is  carried  on* 

Baboo  Bashh^hary  Ohose  on  the  same  side* 

Mr.  Evans  in  reply* 

Cur.  adv.  vuU. 

The  following  judgments  were  delivered  :— 

BiBOH,  J. — ^It  appears  to  me  that*  in  a  case  of  this  nature 
when  no  place  of  performance  is  prescribed  by  the  agreement^ 
or  exacted  by  the  necessities  of  the  case,  what  we  have  to  look 
tOt  is  the  intention  of  the  parties*  If,  from  the  surrounding  facta 
and  the  acts  of  the  parties,  we  can  ascertain  what  place  was  in 
their  contemplation  the  place  of  performance,  the  Courts  of  that 
place  have  jurisdiction*     Three  places  of  jurisdiction  seem  to  be 

* 

recognized,— -the   place  of  domicile  of   the  defendant  or  debtor^ 
the  place  of  origin,   and  the  place  of    fulfilment*    Savignyt  in 

(1)  3  Agra  H.  C.  Bep.,242,  (3^  3  Mad.  H.  C.  Bep.,  38i 

(2)  7  B.  h.  a.,  635 .  (4}  8  Moore's  I.  A.  291. 
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1874      discQSsing  the /orum  of  the  obligation   in  tbe  namerons  class  of 

GopiKBitffifr  <>^d8  in   which  DO  place    of  fulfilment  is   specifiad,    gives  the 

GossAMf    preference  to  the  place  of   f alfilmeni  ihanght    of  and  expected 

Ktlcomul   by  the  parties  as  determining  the  forum,  *  Since  that    ezpecta- 

AxxxjAB.  ij^^  implies  a  tacit  appointment    of  the  place  of  fulfilzaent,  and 

a  tacit  BttbmisftioB  of   i\nQ  defendant  to   the  javisdiction  of  thai 

place.  . 

^  In  the  case  of  LucJemee  Chimd  v.  Zoratour  ^ull  ^1),  the 
Judicial  Committee  ^Id  that  the  central  place  of  business  of 
the  contracting  firm,  being  the  place  where  the  books  were  kept^ 
the  accounts  would  have  to  be  balanced^  and  the  payment 
'  of  the  balanccj  if  any>  madet  was  the  pkce  where  *the 
^  plaintifPs  action  lay.  In  that  case^  the  defendant  resided  in  an 
independent  state*  The  Sudder  Courts  N^orth- Western  Pro- 
vinces^ had  held  that  jarisdiction  was  to  be  determined  by  the 
place  of  the  origin  of  the  obligation^  and  this  finding  waa 
reversed  ;— the  contemplated  place  of  fulfilment  being  held  to 
determine  the  forum.  I  do  not  treat  this  case  Itas  laying  down 
ft  rale  of  nniversal  application^  each  case  as  to  be  decided  upon 
the  facts  elicited  therein  ;  but  it  is  useful  as  a  guide  in  deter* 
mining  the  test  of  jurisdiction. 

The  ground  of  tbe  special  jurisdiction  for  oblations  seems 
to  favor  the  plaintiff^  to  facilitate  for  him  proof  andezecutioa 
enaUing  him  to  sue,  not  merely  at  the  domicile  of  the  defendant^ 
but  at  his  own.  In  the  pmsenjb  case^  assBitting  at  this  stage, 
the  statements  in  the  plaint  to  be  correct^  the  agreement  was 
mteved  into  at  Seramporei  there  payments  wevo  mada  and 
meeiings  held  between  the  co&tractingparties,  and  there  it  was 
Intended  that  aooonnts  should  be  finaUy  a^iosted..  Thia  beiBg 
80»  tbe  Boogbly  Court  has  jnrisdiotion. 

We  have  had  the  English  case  of  Jcbokaoik  v.  Spittatt  (!2)  tnnolk 
discussed.  I  am  not  at  all  disposed  on  the  appellate  side  of  this 
Court  to  refer  to  discossions  in  the  English  Cburts  upon  tho 
construction  of  the  words  ^  cause  of  action j''  which  %ave  been 
on  our  Indian  Begvklations  since  the  enactment  of  Regulation 
III  of  1793,<— the   wording  of  s,    5   of  our   present    Code    is 

(1)  8  Moore'B  I.  A„  291.  (2)  0.  L.  R.,  5  P.,  542. 
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taken  from   tbat  Begalalbion ;— aiad  I  am  the  lees  inclined  to  do       ^^'^ 
90  when  I  fiod  that  ia  the  most  recent  case  in  which  the  meanifig  "oopiKaisHNA 
of  these  words  has  been  di8ca8sed*--*CAerry  v.  Thompeon  (1)*— the      Gossamz 
Conrii  of  Qaeen^A  Beach  dissented  from  Jackson  y.  Bpittal  {2).    Vimuvl 
In  that  case  Blaokbarn,    J.,  after  stating  that  he   arrived  at  a  ^*^*"'^^' 
dtfEerent  conclnsion  from  that  arrived  at  by  the  Conrt  of  Common 
Pleas^  and   quoting  the  cases   in  which    the  Gourt  of  Common 
Pleas^  the  Oourt  of  Exchequerj   and  the  Court  of  Queen's  Bench 
bad  arrived  at   different  conclusions  as'  to    the  interpretation  to 
be    pat  upan  the   words   '*  cause  of  action/*  remarks  "  as  far 
tfeerefore  as  the  weight  of  authority  goes,   it  may  be  considered 
nearly  equal/' 

The  ordinary  rule  is  that  the  obligor  is  bound  ,to  seek  the 
obligee,  and  teader  the  money  due  at  the  place  where  the 
engagement  waa  entered  into,  or  at  the  residence  of  the  creditor; 
and  failure  to  fulfil  this  obligation  is  a  cause  of  action. 


Markbt,J,— In  this  case  we  directed  the  District  Jadge  to 
draw  up  a  decree  in  accordance  with  the  provisions  of  s.  189  of 
the  Code  of  Civil  Procedure,  and  he  has  now  done  so.  We  did 
this  in  order  that  the  matter  might  be  properly  before  ua  on 
appeal  Had  the  case  been  one  in  which  no  appeal  was  neces- 
sary,  the  course  taken  by  the  District  Judge,  though  in  my 
opinion  of  doubtful  legality,  might  not  perhaps  have  called  fo 
our  interference;  but  as  the  plaintiff,  into  whatever  Court  he 
went,  was  pretty  sure  to  be  met  by  an  objection  to  the  jurisdic- 
tion, it  was  obviously  necessary  to  assist  him,  as  far  as  possible, 
in  getting  a  final  decision  upon  this  preliminary  point. 

The  District  Judge  has  not  given  any  fresh  reasons  for  his 
decision,  and  we  may  assume  that  his  reasons  are  those  stated 
in  tihe  order  of  9th  December  1878. 

The  case,  at  it«  present  stage  must  be  decided  upon  the  facts 
as  found  by  that  order.  The  District  Judge  says,  that ''  accept- 
iag  the  plaintiffs  account  of  the  agreement  on  which  the  money 
was  advanced  to  the  defendant,  that  is,  that  it  was  a  loan,  it  id 
dear  to  me  that  the  cause  of  action  arose  in  .Calcutta,  where 
plaintiff'^  money  came   into  defendant's  hands, '  and  where  the 

(1>  7  L.  B.,  Q.  B.,  573 ;  see  p,  676.  (2)  L.  B., »  C  P.,  M8 
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^^74       repayments    with  the  two  exoeptions  noted  (i£  repayments  they 
GoriKftisBNA  may  be  called)   bad  always    been  made/'     The    District  Jadge 
^^^*      states^  however^  that  in  his  opinion^  the  two  so-called  repayments 
NiLKOMUL    jjgQ  ij^j^  place,  not  at  Serampore,  but  at  Calcutta. 

Now  the  plaintiff's  account  of  the  agreement  which  the  District 
Judge  provisionally  acoepts^isgivenat  p.  17  of  our  printed  book^ 

■ 

and  it  is  in  substance  this:-^That  defendant  came  to  him  at  Seram« 
pore^  and  proposed  to  start  a  baninan's  business  in  conjunction 
with  the  plaintiff's  son^  whereupon  an  arrangement  was  madoj 
that  whatever  money  the  plaintiff  should  pay  to  the  defendant^the 
defendant  would  repay  to  him  with  interest  at  9  per  oent.j  and 
that  the  defendant  would  give  a  4-anna  share  of  the  profitg  to 
the  plaintiff's  son  Krishna  Lai.  No  arrangement  appears  to  have 
been  made  as  to  the  manner,  or  time^  either  of  advance  or  of 
repayment.  Nor  does  it  appear  where,  at  that  time,  the  defend** 
ant  lived ;  it  only  appears  that  he  has  now  retired  within  the 
French  territory  of  Ghandernagore. 

Assuming  for  the  present  that  these  facts  are  correctj  I  con- 
sider that  the  Subordinate  Judge  of  Qooghly,  in  whose  Court 
the  suit  was  broifght^  had  jurisdiction  to  try  it.  The  District 
Judge  thinks  the  cause  of  action  ai'ose  in  Calcutta.  Whether  or 
no  that  could  be  truly  said  in  any  sense  is  a  question  1  do  not 
feel  called  npon  to  consider.  I  confine  myself  entirely  to  the 
above  question,  whether  the  Subordinate  Judge  of  Hooghly  had 
jurisdiction  to  try  the  case. 

The  ordinary  jarisdiction  of  a  Subordinate  Judge  is  declared 
by  s.  19  of  Act  VI  of  1871,  to  extend  to  all  original  suits 
congnizable  by  the  Civil  Courts,  subject  only  to  the  provisions  of 
the  Code  of  Civil  Procedure^  s.  6,  which  have  no  application 
to  the  present  case.  Whether,  nothwithstanding  the  special 
reference  here  made  to  s.  6,  and  the  omission  of  any  reference 
to  s.  5,  we  must  still  consider  that  the  Subordinate  Judge's 
jurisdiction  is  subject  to  the  limitations  contained  in  both  these 
sections  is  a  question  upon  which  I  need  not  now  etf  er.  This 
case  has  been  argued  on  both  sides  oa  the  assunoption  that  s.  5 
still  applies ;  and  as  I  consider  that  even  upon  this  view,  which 
is  that  least  favorable  to  the  plaintiff,  the  Subordinate  Judge 
bad  jurisdictioUi  I  may  decide  this  case  upon  the  same  assump- 
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tion»     Upon  the  assumption  tho  question  to  be  deoicled  is  what       ^^^^ 
limits  are    placed  upon   the   jurisdiction  of  the    Court   by    the  GoriKBiBHirA 
requiremetijt  that  the  cause  of  action  shall  have  arisen  within  the         ^^    ' 
distrioh    The  words  ''cause  of    action"  have  received  a  variet]^    NiLKoMnr, 
of  intcorpretations.    Most  of  these  interpretations  ware>  however^ 
given  upon  the  Snglish    County  CouHs  Act;   some  were  given 
upon   the  rules  of  Buglish  Procedure  as  to  changing  the  venue  i 
sofne  upon  the  English    Common  Law   ProoedureAct  of  1852, 
81.  18  ;  and  some  upon  the  Charter  of  the  High  Court  established 
since  1860. 

The  only  decision  distinctly  applicable  to  this  very  provision 
of  the  law  which  was  referred  to  on  the  argument  is  the  case  of 
Liickmee  Chnnd  v.  JSorawur  Mull  (1),  and  except  soma  decisions 
of  the  Sudder  Dewanny  Adawlut  which  I  will  notice  hereafter, 
I:am  not  aware  of  any  other. 

Hollo  way,  J.,  in  a  very  learned  judgment,  delivered  in  I 
Da  Souza  v*  Coles  {2J  says  that  it  follows  from  the  decision  of 
the  Privy  Council  that  "the  making  of  the  contract  is  a  matter 
perfectly  indifferent  and  is  no  part. of  the  cause  of  action.  ^^  Lord 
Chelmsford,  however,  who  delivered  the  judgment  of  the  Privy 
Coancil,  certainly  does  not  say  so  in  so  many  words,  nor  can  I 
bring  myself  to  think  it  a  necessary  conclusion  from  that  deci- 
Bi<m  tlnut  he  thought  so*  All  I  think  that  that  learned  Judge 
says  is  that,  ^though  the  contract  was  made  at  Rutlan,  yet  the 
central  place  of  businesls,  the  partnership  books,  and  the  place 
of  payment  being  all  at  Muttra,  f or  the  purpose  of  giving 
jurisdiction,  ''the  cause  of  action'^   arose  in  Muttra. 

With  regard  to  the  elaborate  discussion  in  Ve  Souza  v.  Ooles  (2), 
as  to  what  was  the  strict  rule  of  Roman  law,— namely,  whether 
nnder  it  every  obligation  could  be  enforced  at  the  place  at 
^hich  it  had  its  origin,  or  whether  the  very  numerous  cases  in 
which  it  could  be  there  enforced  were  either  applications  of  a 
different  prinoiple,  which  w  iS  the  real  principle,  or  exceptional 
oases,*— I  must  say  that  I  think  it  has  no  bearing  upon  the 
ptesent  enquiry.  A  great  German  jurist,  in  opposition  to  most 
lawyers  who  preceded  him,  has  maintained  the  first  of  these  views. 
Hfi)  has  maintained  that,   under  the  Roman  law,    in  order  to  dis- 

(1)  8  Moore's  I.  A.,  291.  (^  3  Jiad.  H.  0.  S«P.,  384  at  p.  413. 
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^^^^        cover  the  forum f  you  must  ascertain  "what  he  calls  the    *^seat  of 

GopiKBSHNA  the  obligatipu/'  aud  that  geoerally^  ii^hen  the  place  of  the  origin 

GossAMi     q£  ^-^q  obligation  is  referred  to^  it  is  because  it  is  also  the  seat  of 

NiLKOMUL  '  the   obligation^  and   that  unless  it  were   so,- the  farvm  was  not' 

ANEBJSB.    established :  and  having  laid  down  this    as  the  true  principle,  he 

of  course    maintains  that  the    acknowledged   departures  of  the 

Bomanlaw  from  this  principle  are  to  be  treated    as  exceptions  ; 

and  he  will  not  sllow  that  the  place  where  the  contract  is   made 

is  the  seat  of  the  obligation. 

But  I  think  it  is  quite  clear  that  this  discussion    is  not  now  of 

any    practical     importance,    fven   in    countries    which    have 

avowedly   adopted  the    Roman  law  as  the  basis    of  t^heir  system, 

the  principal  is  firmly  established  that  a  contract  may   generally 

be  enforced  at  the  place  where  it   was  entered  into.     This  is  the 

law*  o£  Prussia,  of  Bavaria,  of  Hanover,  and,  I  believe,   of  other 

German  States.     I  may  quote  the    law  of  Hanover  :    it  declares 

that    a  contract  may  be  enforced    either  in  the  district  where  it 

was  conoluded,  or  where  it  is  to  be  fulfilled.     The   law  of  Italy 

(^Pro.  Civ.,  8.  90^  is    precisely  to   the    same    efiEect.    Even  in 

France  where,  as  is  well  known,  jurisdiction  has  been   made  to 

depend  chiefly   upon   domicile^  the   exception   is  allowed  that, 

in  matters  of  commerce,  the  suit  may    be  brought   where    the 

promise    is  made   and  the  goods  ai*u  delivered,  altough  this  may 

not  be   the  place  where  the  money  is    to  be  paid.'  {The  English 

law    on  the  question  of  jurisdiction  in  cases  of    contract  is   tke 

very   opposite  of  the    ijVench,  allowing,   a  defendant  to  be  sued 

anywhere,    if   he  can    only  be  brought    into   Court :    yet  when 

restriction  was  put    upon  this  latitude,    it  wag  the    place  where 

the  contract  was  made  that   was  fixed  upon  as  the   proper  place 

in  which  to  bring  tbe  suit.     The  Statute  of  Richard  II  prescribes 

that  in  actions  of  debt,  and  account,  and  all  other  such  actions^ 

the  writs  should   be  issued  to  tlie    sheriffs  of  the  counties  where 

the  contracts  of  the  same  actions  did  arise^    and    that    if   from 

thenceforth  in    pleas  upon  the   same  writs,  it  should  be  declared 

that  the  contract  thereof  was  made  in  another  county  than  was 

contained    in  the   original    writ,  then  the  same  writ    should  be 

utterly. abated  (1).     And  the  Common  Law   Procedure    Act  of 

(l)6Bio.lI,6t.l,c.2. 
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1852  also  recognizes  the  principle  that  a  Coart  may  always       ^^74 
enforce  any  contract  made  within  its  jurisdictionj  wherever  it  Gopikrishha 
may  have  to  be  f  ulBlled.  QosaAMi 

It  seems  to  me,  therefore,  that  the  strict  rule  of  the  Roman  bjInrwimb^  : 
law  has  not  been  anywhere  accepted  as  the  practical  rule  of 
modern  jurisprudence.  And  this  may  well  be.  The  matter 
in  hand  is  one  of  a  purely  practical  character.  In  *what  Court 
shall  a  man  bring  bis  suit  ?  The  answer  must  depend  entirely 
upon  reasons  of  convenience,  which,  though  to  some  extent  appli- 
cable to  all  countries  alike,  may  also  vary  according  to  differences 
in  the  constitution  of  the  Courts,  the  means  of  communication, 
ih^  manners  of  the  people,  and  the  state  of  commerce. 

The  practical  rule  as  to  jurisdiction  (independently  of  the 
domicile  of  the  defendant),  which  has  gained  the  most  general  i 
acceptance,  is  that  which  allows  the  plaintiff  to  bring  his  suit, 
either  in  the  Court  of  the  place  where  the  contract  was  made, 
or  in  that  of  the  place  where  it  was  to  be  performed.  And  if  we 
turn  from  the  law  of  other  countries  to  that  with  which  we  are 
now  especially  concerned,  we  find  a  remarkable  coincidence 
between  the  law  adopted  in  India,  and  that  recognized  else- 
where. The  words  of  the  Procedure  Code,  now  under  consider- 
ation, are  identical  with  those  of  Regulation  III  of  1793,  s.  8, 
and  have  long  been  the  subject  of  judicial  construction,  A 
great  deal  of  light  is  thrown  upon  the  view  taken  of  these  words 
in  the  Courts  of  thid  country  by  a  letter  of  the  Judge  of 
Furmckabad,  to  the  Court  of  Sadder  Dewanny  Adawlut,J  'written 
on  the  17bh  January  1834,  in  which  it  is  stated  that  cases  such 
as  the  following  frequently  arise  :— 

"  A,  an  indigo  planter,  resident  in  the  Mynpooree  district, 
makes  an  advance  of  cash  to  B,  a  zemindar^  resident  of  Khan- 
pore  district,  taking  a  bond  and  an  agreement  to  deliver  a 
certain  portion  of  produce  at  C,  another  factory  belonging  to  A, 
situated  in  the  Farrnc&bad  district,  the  bond  being  written, 
and  the  advance  made  at  his  permanent  residence.  B  fails  in 
his  contract,  either  by  not  delivering  any  plant,  or  by  delivering 
less  than  the  stipulated  quantity,  or  of  an  inferior  quality  at 
factory  G"  In  this  case  says  the  Judge  :— -'*  Plaintiff  A  may  sue 
B,  either  in  Mynpooree  or  Ehanpore ;  but  the  question,  is^  caa 
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1874       he  do  so  in  Furrackabad  i    Can  the  canse  of  action  be  oonstraed 

Go?iKaiflHMA  *o  l^^ve  arisen  in  thatdistricfc  V*     The  Court  of  Sndder  Dewanny 

GoBsiMi      Adawlut  replied  : — '*  The  Court  concur   with   yoa   with  regard 

NiLKOMUL    to  the  case  in  question  in  which  the    plaintiff   A   may  sao  B 

Banbrjsa.   either  in  Mynpooree,  where  the  cause  of  action  arose,  or  Khau- 

pore^  where  the  defendant  B  resided  at  the  time  of  institnting.tho 
suit.  The  failure  of  delivery  at  Furrackabad  is  not  a  circnm^ 
stance  which^  under  the  Regulation«  would  give  jorisdietiwi  to 
the  Court  in  that  district.^^  The  Court  of  Sadder  Dewanny 
Adawlut  did  not,  however,  consistently  adhere^  to  the  opinion 
that  the  Court  of  the  place  of  intended  performimco  bad  no 
jurisdiction  to  try  the  suit^  and  the  case  in  the  Privy  CoaiK^l  is 
in  favor  of  that  Court  having  jurisdiction.  But  as  far  aa  I  am 
able  to  discover  J  there  was  never  any  doubt  whatever  that,  (as 
the  Jud^e  of  Furruckabad  assumed,  and  as  the  Sadder  Dewanny 
Adawlut  agreed),  under  the  Regulation,  the  Coart  woold  have 
jurisdiction,  if  the  contract  which  regulated  the  rights  of  the 
parties  was  made  within  its  local  limits.  And  Mr.  William  Mae« 
pherson^  summing  up  the  law  upon  this  point^says  :•— *'  Probably, 
the  more  convenient  and  the  more  liberal  dootrine>  and  that 
which  harmonizes  best  with  the  decision  of  the  Courts,  is  that 
which  permits  an  action  to  be  brought  either  in  the /on«m  of  the 
place  whore  the  contract  was  made,  or  in  that  where  the  perform- 
ance was  to  have  taken  place,^'  Macpherson's  Civil  Pro«  Code, 
Ed.  1860,  p.  160. 

^.  I  think  this  is  a  correct  statement  of  the  law  under  the 
Regulation^  and  I  think  that  I  ought  to  pat  upon  s.  5  of  the 
Code  of  Civil  Procedure  the  same  construction  as  had  been  pot 
upon  the  same  words,  under  the  previously  existing  law.     I   da 

*  not  pretend  that  the  rule  so  arrived  at  is  a  scientific  one ;  or  thai 
it  is  applicable  to  other  Courts  governed  by  other  Statutes.  Bat 
tLS  applied  to  the  Courts  whose  jurisdiction  I  am  considering,  I 
think  it  is  a  sensible  and  convenient  f ille,  and  I  think  there 
is  ample  authority  to  justify  me  in  adopting  it.  I  think  that> 
looking  to  the  construction  which  has  long  prevailed,  the 
Snbordiilate  Judge,  of  Hooghljr  had  jurisdiction  in  this  case*. 
either  if  the  contract  was  made  within  that  district,  or  the 
•  contract  was  there  to  be  performed. 
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lb  remains  to  consider  the  facta  of  this  case.    That  the  agrees       m4 

ment  which  regulates  all  the  subsequent  rights  of  the  parties  so  Gopikrisbn^ 
far  as  they  are  in  consideration  in  this  suit  was  made  at  Seram^  ^^^^* 
pore,  there  is  not  the  least  doubt ;  and.  therefore,  I  think  the  I^tijcouuL 
oontraot  on  which  this  snit  ia  brought  was  made  there.  For  the 
present  purpose  I  do  not  consider  that  it  is  necessary  to  take 
aaBy  notice  of -the  faot  that^  until  the  money  was  paid  to  the  defend- 
ant, the  particular  ri^ht  which  the  plaintiff  now  seeks  to  enforce 
did  not  accrue,  and  that  this  payment  took  place  in  Calcutta.  X 
think  the  practice  has  been,  in  applying  the  rule  I  have  above  laid 
down,  to  look  to  the  place  where  the  contract  was  made,  which 
regulates  all  the  subsequent  rights  of  the  parties  in  respect  oC 
the  matters  contemplated  by  the  contract.  Oat  of  almost  every 
such  contract  numberless  obligation  may  arise,  as  the  several 
events  which  the  contract  contemplates  successively  occur,  and 
th^re  is  a  sense  in  which  some  of  these  events  at  any  rate— *sncb, 
for  instaaee,  as  the  handing  over  the  money  to  the  defendant  in 
this  case, — may  be  said  to  be  part  of  the  cause  of  action*  But 
the  contract  now  sued  on  was  none  the  les^  made  at  Serampore 
in  this  case,  because  all  the  events  contemplated  by  it  did  not 
happen  there  also ;  and  in  my  opinion  tiie  c^use  of  action  arose 
where  the  contt^ct  was  made. 

I  am  indeed  disposed  to  think  that,  in  this  case,  both  the  coi^di** 
tions  of  the  above  rule  are  fulfilled,  and  that  Serampore  was 
both  the  place  where  this  contract  was  made,  and  the  'place 
where  the  part  of  the  performance  which  it  is  now  sought  to 
enforce  was  to  take  place,  that  is,  that  it  is  the  place  where  the 
money  was  to  be  paid.  But  it  was  certainly  the  former  ;  and, 
therefore^  in  my  opinion,  the  suit  was  brought  in  ^he  proper 
Court,  and  ought  to  have  been  tried. 

I  wish  to  add  that  the  rule  I  have  adopted  may  possibly  be 
bel4  ^ot  to  apply  if  both  parties  to  the  contract  were,  at  the 
iiflsa  when  it  was  made,  in  a  district  in  which  neither  of  them 
bad  either  a  dwelling  or  any  place  of  business  :^^I  express  no 
opinion  on  this.  I  merely  point  out  that  it  is  a  matter  of 
consideration* 

It  IS  also,  perhaps,  right  that  I  should  state  why  I  have  mode 
na  r^tweoc^  to  the  English  •aothorittes  in  which  the  meaning-  of 
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1874       the  words  '^  cause  of  action  *'  has  been  so  f rebaently  discussed. 
OoriExisRNA  It  is  for  this  reason: — The  learned  persons  who    have    parti* 
GossAMi     Qipatod  in  that  discossion  have  not  arrived  at  any  definition  o^ 
KiLKOMUL    the  words  ''  canse  of  action/'  which  they  can    agree  upon  as 
applicable  to  all  provisions  of  the  law  in  which   that  expression 
occurs.    And,  in  my  opinion,  it  is  hopeless  to  attempt  to  do  so. 
The  widest  and  the  narrowest  constraotions  that .  can   be    put 
upon  these  words  only  difEer  in  this,— tha(  of  all  the  events  which 
precede  an  action,  some  persons  insist  on  ooutemplating  more, 
and  some  less,  as  the  ''cause"  of  that  final  event.    The  selection 
is  an  arbitrary  one,  and  the  purposes  for   which   the  selection 
has  to  be  made  are  too  various  to  admit  of  an  agreement  upon 
this  point,   which   could  only,  indeed,  be  attained  at  a  great 
sacrifice  of  conveniencer. 

The  case  must  be  remanded  to  the  District  Judge  of  Hooghly 
to  be  heard  and  determined.  Costs  of  this  appeal  and*  of  the 
rule  obtained  by  the  plaintiff,  which  we  assess  at  Rs.  160,  to 

abide  the  result. 

Appeal  allowei^ 


APPELLATE  CRIMINAL. 


Before  Mr.  Justice  Markby  and  Mr.  Juetice  MitUr^ 
THE  QUBBN  V.  WfLLIAli  JACKSON  « 

1874  JSaropean  BriUeh  SMiir-^ommUment  by  MagiitrQU-^Crim^  eommittedata 

June  3^6.  plaee  more  than  120  miles  from  Calcutta — Jwrtsdictionr—Powere  of  the 

Indian  Legislature'-Regulationt  XX  o/ 1825  and  XlJI  of  1838—4  Geo. 

i  r,  6. 81— Crinnnal  YiooeAwrt  Chdlt  {Aet  X  of  1872),  s,  83. 

A  Britisb^bom  Iloropean  loldier  in .  a  regjment  atationed  at  Hassritegh 
was  committed  by  tbe  Depniy  Commiasionar  of  that  place  to  the  High  Courft 
on  a  charge  of  the  mnrder  of  a  comrade.  Upon  an  application  to  have  the 
oommitment  qaaahed  and  the  priaoner  landed  over  to  the  Military  Aiithocitie« 
is  aoooidaaoe  with  Regalation  XX  of  1825^  it  waa  held  that  the  proviabtM 
of  BegnlatloD  XX  of  1825  aa  to  the  conrae  to  be  taken  in  Aealing  with 
European  Britiah  anbjeota  who  have  committed  offencea  were  reacinded  in 
Hazaribagh  by  ReguUtion  XIII  of  1833,  a.  3,    aa    being   mlea   for   the   admin- 

iatration  of   criminal  juatica    within  tbe  meaniag  of  that  aection.    Aaanming 
•  Criminal  Rale  against  an  order  of  the  Deputy  Commiaaionerof  Uasarihagh» 
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the  Regulation  was  in  force,  Held  that,  4  Greo.  I V,  c.  81 ,  and  Regulation  XX         3^74 
of  1826,  thongh  they  gave  jurisdiction  to  the  Military  Authorities  in  certain        ~    "J     ' 
oases,  did  not  wholly  exclude  the  jurisdiction  of  the  Civil  as  opposed  to  the  ^^^ 

Military  Courts,  and  that  inasmuch  as  the  proceedings  before  the  Deputy     Jagkbon. 
(Jommissioner  bad  been  taken  at  the  request  of  the  Military  Authorities  and 
assented  to  by  them,  such  proceedings  were  not  void,  and  the  commitment 
was  valid. 


Bulb  ffranted  by  the  High  Court  (Markby  and  Mitter,  JJ.), 
calling  on  the  Deputy  Commissioner  of  Hazaribagh  to  show 
cause  why  a  commitment  by  him  should  not  be  quashdd« 

The  prisoner^  a  European  British  born  subject  and  a  private 
in  Her  Majesty's  2-22Qd  Begiment  stationed  at  Hazaribagh' 
was  committed  by  the  Officiating  Deputy  Commissioner  of 
Hazaribagh  to  the  High  Court  on  a  charge  of  murder  of  one 
of  his  comrades.  The  murder  was  stated  to  have  been  com- 
mitted on  the  14th  Mcty  at  Hazaribagh^  a  place  distant  more 
than  one  hundrc  d  and  twenty  miles  from  Calcutta. 

After  the  oommitttal^  but  before  the  trials  an  application  was 
made  on  behalf  of  the  Crown  to  Pontifez^  J.,  si  tting  on  the  Origi- 
nal Side  of  the  High  Courts  to  have  the  commitment  quashed 
and  the  prisoner  made  over  for  trial  to  the  Militar]^  Aathorities^ 
on  the  ground  that,  by  Begulation  yy  of  1825,  a  crime  com- 
mitted at  a  distance  more  than  120  miles  from  the  Presidency 
town  by  a  person  subject  to  military  law  wast!ognizable  only 
by  the  Military  Tribunals,  and  not  by  the  Civil  Courts.  The 
spplioation  was  supported  by  the  affidavit  of  the  Adjutant- 
G-eneral.  Pontifex,  J.,  directed  the  application  to  be  made 
to  the  Bench  then  taking  criminal  business  upon  the  Appel- 
late Sidci  which  being  accordingly  done  on  the  22nd  May, 
the  present  rale  was  granted.  At  the  hearing  of  the  rale,  the 
Deputy  •'  Commissioner  of  Hazaribagh  did  not  appear,  bat 
sent  an  affi4avit  setting  out  the  circumstances  under  which  he 
had  acted.  From  this  affidavit  it  appeared  that  the  Deputy 
Commissioner  received  ft*om  the  Adjutant  of  the  2-22nd  Begi- 
ment, ou  the  15th  May,  a  letter  informing  him  that  Private 
Taylor,  a  soldier  in  the  Begiment,  had  been  shot  on  the  previous 
night,  and  that  he  at  once  directed  the  prisoner  to  be  brought  up 
before  him  for  the  usual  preliminary  inquiry^  which  was  done 
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1^74       apparently  without    a&y  objection  on  the  part  of  the  Military 

QcBcv      Anthorities.     The  Deputy  Commissioner  further  submitted  that 

Jacksos*     Regulation    XX    of  1826  was    not    applicable  to  Hazariba^h^ 

having  been  rescinded  in  that  and  some  other   Non*Begulattan 

districts  by  Regulation  XIII  of  1833. 

The  Advocate- General  offg.  {Mr,  Paul)  and  the  Standing 
CouTisel  {Mr,  Kennedy)  on  bohalf  of  the  Crown. 

Mr.  Oollis,  for  the  prisoner,'  instructed  by  the  Clerk  of  the 
Crown,  now  showed  cause. — Regulation  XX  of  1815  was  ultra 
vires,  as  the  Governer-Qeneral  had  not  the  power  to  legislate 
for  EniX)pean  British  subjects  resident  in  the  mofussil— -JSe^.  v* 

Reay  (1).  The  Governor-General  in  Council,  by  s..36  of 
8  Geo.  til.;  c.  63,  has  power  to  make  laws  and  Regulations  not 
repugnant  to  the  laws  of  the  realm.  Regulation  XX  of  1825 
is  not  binding  inasmuch  as  its  provisionals  were  repugnant  to  the 
laws  of  the  realm  as  they  then  oscisded, — namely,  the  Obar^r  of 
the  Supreme  Coart.  That  Court  alone  had  criminal  joriadictioxi 
over  British-born  subjects  resident  in  the  mofoseil,  and  this 
Regulation,  bjr  which  another  criminal  tribunal  was  created  and 
to  which  European  British-born  subjects  were  made  amenable* 
is  therefoire  repugnant  to  the  Supreme  Court  Chatter »  8.  19»'*^ 
Smoult  &  Ryan's  Rules  and  Orders,  pp.  22  and  23.  The  High 
Court,  under  the  Charters  of  1862  and  ISGo,  has  the  same 
criminal  jurisdiction  as  the  Supreme  Court.  The  Governor- 
General  had  no  power  to  curtail  the  jurisdiction  of  the  Suprema 
Court  Whenever  it  was  curtailed  or  altered,  it  was  done  bjr 
imperial  Statute  :*-for  instance,  21  Geo.  III.,  c.  70,  s.  8^  takes 
away  the  jurisdiction  of  the  High  Court  in  reyenue  matteera 
33  Geo.  III.,  c  52,  s*  151,  gives  the  Govemor*Geiieral  power  to 
appoint  Justices  of  the  Peace  ;53  Geo.  IIL»  c.  155,8.  96,empawer8 
the  Indian  Government  to  m  ^ke  laws,  Kegulationsj  and  articles  of 
war  for  the  native  troops,  and  to  hold  Courts  Martial,and  there  is 
nothing  relating  to  the  European  British  soldiery  in  the  Statute* 
S.  105  expressly   recites  that  British  subjects    are  only  subject 

(1)  7  Bom.  H.  0.  Sep.,  Cr.  Oa-,  6. 
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to  tbe  jttriadictK>ii  of   the  Sopreme  Court  t  tbit  being  80>  it  is       W4 
Bubihitted  that  it  required  an  escpress   stafeatory  enactmeDt^  to    .  Quben 
take  awtiy  that   jurisdiction    or  to  render  a  European  British     j^c][!^gN, 
soldier  liable  to  be  tried  by  a  Court  Martial ;  in  fact^  such  a 
Statute  as  wad  plissed  for  the  native  soldiery — Beg.  V.  Sheikh 
Boodin  (1).    The  earlier  Bengal  Regulations  clearly  recognise 
the  fact  that  the  Supreme  Court  alone  had  sole  jurisdiction  over 
European  British  Subjects;  for  instance^  Regulation  It  of  1793^ 

's.     17>  prohibits  the  collector  from  giving    lands    in   farm  to 
Europeans^  the  reason  for  this  pirohibition  being  that  Europeans 

viere  not  amenable  to  the  Provincial  Courts  of  Judicature ;  see 
Regulation  XXXVIIl  of  1798,  s,  1 :  Regalation  II  of  1796, 
B.  2,  expressly  says  thac  European  British  subjects  are  amenable 
only  to  the  Supreme  Cotlrt;  see  also  Eegulatlons  VI  of  1803| 
8.  19,  and  XY  of  1806. 

Again>  Regulation  XX  of  1835  is  founded  on  4  Geo.  IV.,  e«  81. 
Now  that  Act  certainly  did  not  intend  to  exclude  entirely  the  Civil 
Courts,  see  89. 16, 17.  I'hereare  significant  words  in  s.  3,  namely 
— *^^  and  for  which  no  proceeding  shall  have  been  commenced  in  any 
ordinary  Court  of  competent  civil  or  criminal  jurisdiction.''  In 
such  a  case  persons  liable  to  be  tried  by  Court  Martial  are  to  be 
delivered  over  to  the  Military  Authorities.  In  this  ease  proceed- 
iogs  were  commenced  in  a  competent  Civil  Court,  and  if  this 
was  a  matter  coming  under  the  Statute*  the  Military  Authoritiee 
certainly  would  fail  in  this  application.  If  it  was  not  intended 
that  this  Statute  should  exclude  tbe  Civil  Courtf^  can  this  ' 
Aegulation^  which  is  based  on  it,  do  so  ?  If  it  does,  then  it  is 
invalid  as  being  repugnant  to  tbe  Statute.  Under  the  Criminal 
Procedure  Code,  s.  33,  a  commitment  can  only  be  set  aside  when 
the  Court  consider  the  accused  person  has  been  prejudiced,  or  be 
objects  to  the  jurisdictiou  of  the  committing  Magistrate. 

The  Advocate- General^The  case  of  Ueg.  v.  Beay  (2)  is  widely 
difEerent  fr^m  the  present.  Dbat  case  came  within  the  Indian 
Councils  Act*  1861  (24  &  25  Vicb.,  c.  67),  s.  42,  the  Bombay 
Council  being  supposed  to  have  passed  an  Act  affecting  an  Act  of 

(1)  Ferry's  Orie&tal  Caaei^  ^S4;  sec  p.  464r 
j[2)  )  fiom.  fi.  C  Bep^,  Cr.Ca-,  6, 
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^  1874       Parlianient  ia  fdfce  m  the  Preaidency.    Tba*  4tootmoa  wa«   not 
Q^^„      considered  good  law;  aad,  therefor*,  Aot   XXII  of  1870  waB 
V-  passed  by  the  Supreme   Government.    Begulati^xi  XX  of  1825 

in  no  way  afEected  the  jurisdiction  of  the  Supreme  Court.  The 
criminal  jurisdiction  of  that  Courts  and  of  the  High  Court  np 
to  the  passing  of  Act  XIII  of  1865,  rested  not  on  the  commitmest 
by  the  Magistral e,  but  on  the  finding  of  %  true  bill  by  the 
Grand  Jury.  The  oommitment  was  merely  a  means  to  an  end  ; 
it  merely  forwarded  the  prisoner  to  the  place  where  the  trial 
was  to  take  place^  or  held  him  to  bail  to  appear  there.  There- 
fore^ this  Regulation,  as  it  dealt  only  with  proceedings  by  the 
Magistrates^  did  not  touch  the  jurisdiction  of  the  Court.  The 
Begulations  which  it  modified  were  merely  those  by  which 
Magistrates  were  made  Justices  of  the  Peace.    The  other  side 

■ 

has  fallen  into  error  from  confounding  the  right  to  try  with 
the  means  by  which  the  trial  should  be  commenced.  )t  must  be 
assumed  that  Regulation  XX  of  1825  was  properly  enrolled  in  the 
Supreme  Court,  [Mr.  Collis. — The  certificate  of  the  Registrar, 
states  that  it  does  not  appear  to  have  been  enrolled.]  Tt  appears 
in  a  collection  of  the  Regulations  published '  under  the  authority 
df  Gorerament,  and  it  must  therefore  be  taken  to  have  been 
enrolled :  where  it  is  an  officer's  duty  to  do  an  act,  it  must  be 
taken  to  ba^  been  properly  done^-^Hfussamut  Golab  Ktxmwur  v. 
The  CcUect&r  of  Benarea  [l) ;  see  also  In*  the  matter  of  Ameer 
Shan^'i^).  Then  as  to  Regulation  XIII  of  1833,  that  applies  only 
to  the  native  inhabitants  of  certain  districts,  and  not  to'Ettropeans* 
The  preamble  runs  ae  follows: — ^'Whereas  consideration  con- 
nected widi  the  present  state  of  certain  tracts  of  cduntry  now 
incteded  in  the  districts  of  Ramgfaur,  Jungle  Mehals,  and 
Hidnapote,  the  nature  of  the  disturbances  which  recently 
prevailed  in  various  parts  of  those^  districts,  and  the  character 
of  the  inhabitants,  have  rendered  it  expedient  to  separate  these 
tracts  from  those  districts.'^  That  shows  the  Regulation  must 
have  a  limited  meaning  put  on  it;  if  not,  then  there  is  no  law 
applicable  to  Hazaribagh.  A  rule  of  practice  simpFy  requiring 
«  Magistrate  to  hand  over  a  person  to  the  Military  Authorities 


(1)  4  Moore's  i.  A.,  MO.  (2)  6  B.  L.  J^.,  459. 
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is  not  &  rale  of  '^  criminal  justice  ^*  within  tlie  meaning  of  this       ^^74 
Regulation.     A  Statute  eannot,  in  this  way,  by  mere  geneval      qobkn 
words*  repeal  a  prior  Statut  e  which  is  in  no  respect  repugnant  to     j^^^^ 
it— ffawKTW  V.    Oathercole    {\J,    Crespigny    v.   Wittenoom  (2) 
Mason  v.  Armitage  {S),  and  Ryall  v.  ttolle  (4).  , 

The  words  "  competent  Court  '*  in  4  Geo.  IV,,  c.  8f,  s.  2» 
cannot  refer  to  a  Magistrate's  Coi^rt.  Tb^t  Court  is  pot 
mentioned  amongst  the  Courts  enumerated  in  the  4th  In^tut^ 
and  in'jWbarton's  Ijaw  Lexicon,  p.  250«  A  Court  of  Juajtic^ 
is  defined  by  the  Penal  Code,  s,  20,  to  be  a  Judge  who  U 
empowered  by  law  ifo  act  judicially  alone,  or  a  body  of  JudgeSi  &c. 
That^cannot  apply  to  a  Magistrate.  Here,  there  has  been  a 
material  error  on  the  part  of  the  Magistrate,  aiid  the  Coii;trii 
csn,  under  s.  297  of  the  Criminal  Procedure  Code^  set  the 
commitment  aside,  notwithstanding  the  prpvisions  of  s.  33*-< 
Queen  v.  Nabadmp  Chandra  Ooswami  (5), 


The  Standing  Counsel  on  the  same  side. — 4  Ge<X  IV.^  c.  81,  is  an 
English  Statute,  and  must  be  construed  by  English  law*  When 
it  was  passed,  criminal  proceedings  in  England  might  be  begun  in 
any  one  of  three  ways, — viz.,hj  indictment,  by  inquisition,  or  by 
inforination  ;  if  appeals  of  felony  were  then  in  forCQ,  that  would 
be  a  fourth  mode,  f  he  proceedings  taken  by  .  a  Magistrate 
were  merely  to  secure  the  custody  or  the  bail  of  the  accused 
the  object  being  to  cause  his  detainer^  and  to  have  him  brought 
before  a  competent  Court.  Therefore  I  say,  that  the  proceed^igs 
•  in  a  competent  Courts  referred  to  in  4  Geo.  IV.,  c  81,  8.  2^ 
cannot  mean  the  preliminary  proceedings  before  a  Magistrate, 
[1\liB£BT,  J.*-<-When  do  you  say  that  criminal  propeedings 
begin  now  that  the  Grand  Jury  has  been  abolished  t}  -  Wheo  the 
llfagistrate's  charge  has  been  converted  into  an  indictQi^t  and 
laid  b^ore  the  Court.  But  even  if  the  framing  of  the  cbaJ^gie  by 
the  Magistrjkte  be  the  conunencement  of  oriminal  prooeedaogs. 


(1)  «  De.  G.  M.  &  G.,  1.  (4)  1  Atk..  18J. 

(2)  4  T.  B.,  790.  (6)  1  B.  L.  E.,  O.  0».,  15. 

(3)  13  Yes.,  25;  see  p.  aa. 
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^^^^ the  presqpt  case  is  not  affected,  because  the  Magistrate  had  no 

Qdebn        jorisdictioD,  and  his  charge  is  therefofe  illegal. 

•'^''^*"^^  Cur.  adv.  vuU. 

The  judgment  of  the  Goart  was  del  ivered  bj 

Mabkbt»  J.'— ^In  this  case  a  rule  was  issued  calling  upon 
Mr*  Beadon,  the  committing  Hagistrate,  and  the  prisoner 
William  Jackson^  to  show  cause  why  the  commitment  should  not 
be  quashed  as  contrary  to  the  provisions  of  Etegulation  XX  of 
1825.  The  rule  was  issued  upon  an  affidavit  of  Major. 
Oeneral  Johnson,  the  Adjutant-General  of  Her  MajeSty's 
Indian  Army,  stating  that,  on  the  16bh  May  last,  the  Officiating 
Deputy  Commissioner  of  Hazaribagh  committed  William 
Jackson,  an  European  British  subject  and  a  private  in  Her 
Majesty's  3-32nd  Begiment  stationed  at  Hazaribagh,  to  take 
his  trial  before  this  Court  at  the  next  Sessions  on  a  charge  of 
murder  of  a  comrade  committed  at  Hazaribagh,  a  place 
distant  more  than  one  hundrad  and  twenty  miles  from  Calcutta  ; 
and  that  the  Commander-in-Chief  was  desirous  of  having  the 
prisoner  made  over  to  the  Military  Authorities  at  Hazaribagh 
to  be  dealt  with  according  to  the  Military  law.  Mr.  Beadon 
has  not  appeared  to  show  cause,  but  he  has  sent  an  affidavit 
stating  the  circumstances  under  which  the  commitment  took 
place ;  and  according  to  the  usual  practice  in  these  cases,  we 
have  referred  to  that  affidavit  in  order  to  acquaint  ourselves 
with  those  oircumstanoes.  The  prisoner  has  appeared  by 
coutisel,  and  has  shown  cause  against  the  rule  ;  and  through  hia 
donhsel  he  has  expressed  his  desire  that  the  commitment  should 
not  be  quashed,  and  that  he  should  be  tried  by  the  Civil  Power. 

Now,  before  proceeding  to  discuss  the  law  on  the  subject,  I 
atdnk  it  necessary  to  refer  shortly  to  the  oiroumstanoes  under 
which  tills  commitment  was  made.  It  appears  from  the  affidavit 
of  Mr.  Beadon,  that  he  received  from  the  A^iftant  of  the 
2-23nd  Regiment,  on  the  15th  May*  a  letter,  informing  him  that 
Private  Taylor,  a  soldier  in  the  Begiment,  had  been  shot  by  a 
comrade  on  the  previous  night ;  and  Mr.  Beadon  treated  that 
(and  I  think  he  was  fully  justified  in  so  treating  it)  as  a  request 
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to  him  as  a  Magistrate  to  take  the  nsnal   proceedings  in  the        ^^7^ 
matter.     He  replied  to  that  leUer  iniiaediately»  acknowledging      Qimsif 
its  reoeipti  and  requesting  that  the  culprit  should  be  made  over     j^^;][^, 
to  the  custody  of  the  Police,  in  ordev  that  he  might  be  conveyed 
to  the  European  Penitentiary^  and  that   the    case  should    be 
brought  up  for  preliminary  iAqniry  on  the  following  day,  that  ia 
on  the  16th  May.     He  also  asked  that   the  witnesses  and  the 
prisoner  should  be  produced  before  him  oa  that  day  for  this 
purpose.     The  prisoner  and  the  witnesses  were  produced  accord- 
inglyt  and  the  oommitment  was  at  once  made.    Under  these 
circumstances,  I  think  we  must  take  it  that  these  proceedings. 
wefB  taken  ait  the  request*  and  ^ith  the  assisnt  and  concurrence, 
of  the  Mililafy  Authorities  ;  and  the  question  which  we  hare  to 
determine    is    whether   the  proceedings   so  taken  are  void  as 
being  in  contravention  of  the  provisions   of  Regulation  XX 
o!  1825. 

Now  the  first  objection  taken  on  the  part  of  the  prisoner   is 
that  Regulation  XX  of  1825  is  not    in  force   in  Hazaribagh, 

where  this  offence  was  committed.  It  appears  that,  by  Regula-. 
tion  XIII  of  1838,  certain  parts  of  the  country,  which  were  for* 
merly  included  in  the  districts  of  Ramghnr,  Jungle  Mehals,  and 
Midnapore,  were  separated  from  those  districts  ;  and  by  s.  3 
of  that  Regulation,  it  is  declared  that  the  operation  of  the 
rules  for  the  administration  of  civil  and  criminal  justice,  as  well  as 
the  rDles  for  the  collection  of  the  land  reyenue  and  other  matters, 
together  with  all  other'  rules  contained  in  the  Regulations 
printed  and  published  in  the  manner  prescribed  by  Regulatioa 
XTil  of  1793,  were  suspended  and  wefre  to  cease  to  have  effect 
therein  from  the  date  specified  in  the  preamble  of  the  Rej^nlation, 
except  as  thereinafter  provided.  Then  all  that  is  therein  after 
provided  is,  that  the  Ch>yemor-G^eral  may,  by  an  order  in 
Council,  make  such  rules  as  he  thinks  proper.  Now  I  think  it 
.ran  scarcely  be  contended  that  the  portion  of  Regulation  XX  of 
1825,  ^fiich  is  now  relied  on,  and  which  is  said  to  prescribe  the 
course  to  be  taken  in  dealing  with  a  European  British  sub« 
ject,  wbo  has  committed  an.  offence,  is  not  a  rule  f6r  the 
administration  of  criminal  justibe:  Therefore,  it  falls  clearly 
within  the  provisions  of  s.  3.  *  But  it  is  contended    that  the 
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'87*       preamble  of  iho  Act  abofws    that   the   only   object   was  that 
QuuN      special  roles  for  the  admiBietratioo  of  civil  and  critininal  justice 
Jmuom.     ^^^^^^  ^  provided  in  order  to  prevent  the  miaehief  tberespokefk 
of^  namely^  the  diitorbed  condition  of  the  coaatry,  which  could 
have  no  reference  whateoever  to  tho  odminifltratioaef  dKimnal 
justice  BO  far  as  the  Edropean  Britiak  sobfeota  were  oenoerned. 
Bat  I  think  we  mnst  apply  to  this  Begalation  the .  rale  which  I 
believe  to  be  a  well'  established  mle  for  the  eooatnietion  of  Acts 
of  the  Legialatnre,  namely^  that  the  preamble  of  the  Statute 
can   only  restrict  the  words  of  the  Statute  itself  wliers  t'here  is 
any  ambiguity  in  those  words  ;  and  I  oMist  say  that  it  appears  to 
me  that  the  weeds  of  s»  3  are  perfectly  dear^  and  that  it^is 
not  possible  to  raise  upon  them  any  unbigaity  whatsoever*    It 
seems  to  me  that  the  operatioii  of  the  rules  for  the  administra-* 
tioa  of  civil  and  criminal  justice  is    by  th»t  section  wholly 
suspended.    Itjs  said,   however,  that  it  is   quite    impossible 
that  the  country  should  be  left  in  that  condition,  and  that 
something  must  have  been  substituted  for  the  rules  which 
were    suspended    by    this   Regulation;  and  that  it  is  quite 
possible  that  those  rules,  although  rescinded  by  this  Regu- 
lation, may  have  been   restored  by  tii9  Oovernor-Goneral  ia 
Council  under  the  powers  reserved  to  him  by  the  Act*    Now 
it  is  well  known  that  the  state  f>f  the  law  in  these  Non-Begula- 
tioB  districts  is  one  which  it  is  extremely  difficult  to  ascertain. 
As  asjiatter  of  fact*  what  I  believe  generally  took  place  was 
tnat  no  attempt  was  made  formally  to  legislate  for  these  Non- 
Regulation  districts  ;  but  the  qi^estions  which  afose  there    were 
dealt  with  as,  what  I  may  cal^  execative  matters ;  apd  with  refer- 
ence to  the  questions  which  from  time  to  time  arose»  direotipos^ 
sometimes  in  a  general  form,  and  sometimes  having  reference 
only  to  the  parliaular  case  which  had  arisen^  were  issued  by 
the  Oovernor-General  or  aome  otl^er  executive  authority.    No^ 
doubt,  it  is  also  well  known  that  all  these  rules  were  reoogaised> 
i^nd  X  may  say  legalised  by  the  ladian  Coaaeils  Aot»  aad  so  have 
heoo^e  part  of  the  law  of  the  Iwd*!    But  ^  the  ^ame  time  t^  must 
^  that  we  are  not  awarl^^ol  any  rule  made  by  the  Governor- 
General,  br  any  other  aatherity»:  which  has  restored  this  parti- 
eqlar  Be«ulatiw  XX  of  1825.    On  the  other  bandi  Mr.  B^tadonj 
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irha  is  M  able  and  ootDpetont  offlew  in  tbe  disfri^t,  hhn  infortf  ed       1674 
U8  tfiat,  in  Uftopitrio»,tkis  ItogalaAion  in  not  now  in  foroe  in  thi*      Qot«* 
distriol.    ThAl  18  really  the  only    iWormaHon    which   we  have    j^^ 
upon  this  kiibjeet,  and  therefore  {t  seeme  to  lae  that,  as  far  at  w'e 
have  any  infonnation  before  us,    we  mnst  hold  that   Regula- 
tion XX  of  1823  has  been  resciilded  in  Hazaribagli. 

Bat  r  do  not  wist  to  rest  my  judgment  solely  upon  that.  It 
will,  I  think,  be  more  satisfactory  if  we  give  our  opinion  upon 
the  constr  notion  of  the  Regulation,  and  it  seems  to  me  upon 
the  best  consideration  which  I  We  been  able  to  give  to  this 
Regulation,  that  even  .  if  it  is  applicable  to  this  district,  the 
pioceedings  taken  in  this  case  are ,  not  in  contravention  of  it, 
bearing  of  course  always  in  mind  that  we  take  it,  as  I  have 
already  said,  that  those  proceedings  were  taken  at  the  request 
of,  and  were  assented  to,  by  the  Military  Authorities. 

The  jnriadiotion  of  the  civil  Magistrate  in  a  case  of  this  kind 
can  only  be  taken  away  by  the  express  words  of  the  Legisla« 
tu^e,  and  in  .qoming  to  a  opnclusion  as  to  whether  or  no  that  has 
been  done  by  this.Regulationj  I  think  w^  ought  to  see  wba^ 
were  the  tMrovisions  of  the  English  Statute  which  led,  as  it 
appears  from  the  preamble,  to  the  passing  of  this  Regulation  ^ 
lb  is  oontelnded  for  fixe  Crown  that,  even  upon  the  English 
Statutes,  the  jojrisdietion  of  the  civil  Magistrate  is  taken  a^ayi 
bat  certainly  I  am  unable  to  come  to  that  conclusion.  The 
Statute  4  Ctoo^  IVj  c»  81  >  whiet)  led  to  the  pacing  of  Regut 
lation  XX  of  1825,  nq  doubt,  does  i^ay  in  s.  3,  that  if  any; 
person  liable  to  be  .tried  by  a  Oonrt  Martial  for  an  offain^ 
alleged  tp  have  been  committed  (it  aplaqe  in. India  above  <hi^ 
hundred  and  twenty  mil^s  from  the  Presidencies  of  Port  William, 
Fort  St.  George»  and  Sombay^  respeottrely,  and  f/jr  whioh  no 
proceeding  &ball  ba>fe  been  qommenced  in  any  prdinary  Court 
of  convpetent  eivil  or  orimin^  jurisdictioa,  shall  be  i^ppreh^nded 
by  the  authority  of  or  !  birought. 'before  any  Magistrate  tor  an<-b 
offence,  «t  shall  and  may  be  lawful  for  sbch  Magistrate,  and  lis 
is  hereby  required  to  deliver  over  such  accused  person  to  the 
commanding  officer  of  the  Regmtent,  and  so  forth.  No  doubt, 
the  words  ^'he  is  here  by  reqniredV  are  imperative  words,  and  so 
far  as  regards  the  matter  to  whioh  they  relate  they  undoabtedlj; 
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1-874  compel  the  Magtstmte  to  comply  with  fehia  Aot<  Bol  then 
*^*Qoxnir  ^  think  it  is  quite  clear  upon  these  words,  and  looking,  to  the 
^'  words  of  the  16th  sectiiWt  that  the  jurisdiction  of  the  civil 
Magistrate  is  sot  altogether  excluded^  beoan^e  the  1 6th  eectioa 
aajs  that  "  Dothizkg.in  tliis  Act  contfiiDed  ahall  ezteod  or  be 
construed  to  exempt  any  officer  or  soldier  whatsoever  from 
being  proceeded  against  by  the  ordinary  coarse  of    law,    noleas 

such  officer  or  soldier  shall  hatre  been  tried  by  a  Coart  Martial 
in  manner  hereinbefore  provided  in  respect  of  offences  commit- 
ted within  the  territories  of  any  foreign  state,  or  in  any  conntry 
under  the  protection  of  Her  Majesty  or  the  said  United  Com- 
pany, or  at  any  place  in  the  territories  of  the  said  Uaited  Com* 
pany  situate  above  one  htindered  and  'twenty  miles  from  fbe 
said  Presidencies  of  Fort  William,  Fort  St.  George,  and  Bom- 
bay respectively.''  1  think  therefore  that  it  is  clear  upon  this 
Statute  that  the  state  of  things  which  was  intended  to  be  intro" 
duced  was  this,  that  if  the  Military  Authorities  desire  to  do  so, 
they  have  puwer  to  require  persons  to  whom  this  provision 
relates  to  be  handed  over  to  them,  and  can  deal  with  them  for 
the  ofEenc^a  which  they  have  committed  ;  but  if  they  do  not 
chose  to  do  so,  or  if  they  desire  it,  then  the  civii  Uftgittrat-e 
can  deal  with  such  cases.  The  words  of  8  &  4  Yict,  c.  37, 
are  not  identically  the  same  as  those  of  c.  81,  4  Geo.  IV  ; 
but  I  think  the  words  of  that  Act  also  give  not  exactly  concur- 
rent jurisdiction,  but  rather  p.  Would  say^  preferential  jurts* 
diction  to  the  Military  Authoritiesf,  in  casdd  occurring  more  than 

ooe  hnndered  and  twenty  miles  from  the  Presidency  Town.  Now 
(hat  being  so  upon  the  English  c^tatutos,  we  have  now  to  consider 
the  words  of  Regulation  XX  of  1825.  Of  course,  it  may  very  well 
be  that  the  authorities  here  might  choose  to  restrict  the  power 
of  the  Civil  Magistrate  within  narrower  limitethan  the  Imperial 
Parliament  thought  fit  to  do.  I  have,  however,  come  to  the 
conclusion  that  in  substance  the  provisions  are  the  same.  The 
first  clause  of  the  second  section  of  the  Indian  Statute  provides 
that  if  any  European  British  subject  who  shall  be  apprehended 
by  or  brought  before  a  Magistrate  on  a  charge  of  murder;  rape* 
robbery,  theft,  or  other  criminal  ofienoe,  shall  be  found  to  have 
been  a  s.^ldier,  and  that  the-  ofEenoe  was  committed  at  a  place 
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above  one  huudrecj  and  tweufcy  ml^^  from  ft^  Fr^imcj  Town^      i874 
then  it  shall  be  the  dujiy  Qf  t^  M»9i3^ra]li?  bj  ^Mm  fiQoh  person      q^^^^ 
may  be  apprehei^d^,  last^a^  Qf  pr9C90dii^g  W  haT»  0Lvideaco  to 
the  charge  as  4ireQ(;ed  iu   f i^h  cas.^  vi   tbe  Raffa)iUiioii8,  to 
deliy^r  over  saQli  pi^rAoii  90  cbafged,  togelher  with  a  Btatement 
qI  the  charge  brought  ag^ntk  Uim»  to  the  oomttmnding  ofEicer^ 
and  ao  fprth.    Tbpre  mifm  th^  ^ordfei  d  the  seotiop  aro^  As  in  tha 
JSnglUhAots^imppFatiy^^npipAthoifo^sftrate.    Bat  Dhe  question 
atill  remaiua  whether  Jbhaa^  yfQtt^  49  Mtirely  exehiufe  Um  from 
all  jurisdiction    i^b9>.iA09V?'  -i?.  ^  ^WMitHf^    ^(»y  therp  is  nd 
donbt  that  this  Aot  in  on^  i')?tfip^P|i'  i?  sb?gAg««r<ag4>inAt  tiia  juris* 
dic^on  of  th^  MAgia^fHito  t^bWi  !^^  Soj^sh  4<^.    It  -does  not 
contain  anywharia  any  e^n^  Mdng  of  {he  aailiofity  of  the 
Civil  Power  as  is  ^OAta^ixevi^  iu  t^bP  iUiMi  ol  the  Imperial  iPbrlia* 
ment.    Bat  in  ithe  fonrtb. .  ^otaaae  4b£  6hat  aeetion-,   where  tho 
Magistrate  was  inte?idied  ito  be  en%ely  proh  ibited^  the  prohibi* 
tion  is  coatained  in  a^^pMss  teript«    That  elan^e  savs  that  "  the 
aeyeW  2illA  and  Gitj  Ma^ietratea  are  hereby  prohibited  Irom 
receiving  and  m(|miriiig^  i]lt#  an;  criminall  charge  ot  tbe  natnre 
described  in  s.  2    of  S(;at,utje  4;JQ^    IV^  o;    8i,  which  may 
be  preferred  to  them  »g«^inat  .aoj(.  Qri^iis]^  omipaliftSicAied  or  notf* 
commissioned  officer*  j^oldie;*^  or  rPl^bi^r  person  attached  to  the 
army,  who  may  hjs^ye  been  regoj^fly  bftDijght.  tortrial  .u<iider  the 
provisions  of  the  said  ^cf^^  aad  ,a€^|^  it^ted  or  .coBu?i<sted  by  the 
sentence  of  :b^  Coi^rt  l^arti^^l  of  J^f^ok^  p|^mQ^p;\    ffim  ih»  only 
case  in  respect  of  whicb  the  ^|^t.f^n|^^  ap  e^cpif^Btprphii^tioii 
altogether  to  the    Magistr:at^,  ^ro^.inter^e^iqgy  .}P  iH^fi  case  in 
which  the  acfns,ed.has  hoe^  f^F^lyitoi^s  at)d.jeitiier.acqnitta<| 
-  ox  coavioted.by.^  CQPvt^MftDCiaUriHnd.  that  see«i»to  m/e,tb!indicate 
Uiat  this  wasil^  oi^y*  pcabili|irio|i  rintended. .  Then  thieve  follows 
a  proviso,  whicih,.no  diaab(r,,aA  ftfst  aighti  might,  seam  to  point  out 
thatinallothercas^slthe  Magietrai^  is  also   prohibited,  bot  on 
farther  consideration  it  :^ppearp  M>  me  thsft  it  is  tnot  so.    The 
proviso  is  tibis :  thatinaoy  c^N^  whei^m  it  may  be  afioertained  by 
the  Magistrate  on  daeiugairy,  that»  any  pevson  acciised  of  snch 
criminal  ofE6i\ce,who  ,may  be ..  sabjject  to   trial  by.QoArt:  Martial^ 
has  not  been  hroaght  tQ  trif^l^aAd  ^hajif  no  eSe^oal  proceedings 

bave.fateen  tc^kan^  or  ba^VjQ  J)ei0ft  ordered  to  be  takei^  aga/inst  him^ 
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3g74        then  the  Magistrate  is  to  refer  tbe  matter  to  the  GrOTenior-General 

'  in  Comcil,  who  will  gire  him  proper  directions  how  to  proceed ; 

f.         and   the  Magistrate,  if  so  anthorised^    AtM  be  Competent  to 

jACKfloK.     proceed  against  the  ofiFeuder.    Now  I  think  that  that  proviso  was 

pnt  in  to  meet  this  olasa  of.i?a$eB.^   The  Second  section  provides 

what  the  Magjfltrate«  »i8  to   do  when  the  prisoner  has  been 

* 

apprehended  by  or  bronght  before  him^  and* then  it  is  clearly  his 
duty  to  hand  him  over  to  the  Military  Anthorilies,  if  they  are 
willing  to  take  him.    The  fourth  dlanse,  on  the  other  hand,  I 
think,  provides  for  the  cases  in  which  the  prisoner  has  not  Ireen 
apprehended  by  or  brought  before  the  Magistrate,  but  if  the 
Magistrate  finds  upon  inquiry  that  an  offence  has  been  commit- 
ted, and  that  the  Military  Anthdrities  have  not  taken  and  are 
not  about  to  take  any  ^tepe  to  bring  the  offendefr  to  trial,  then 
he  can  refer, tbe  matter  to  the  Governor-General  in  Council.    I 
think  that  that  proviso  was  pnt  in  to  prevent,  on  tbe  one  hand, 
the  pfEender  from  being  )Qt  go  unpunished  4  and  at  the  same  time 
not  to  ajlow  the  Msgiatrate  to  ^a8aame  any  power  which  might 
bring  him  in  conflict  with  the  Military  Aiithorities* 

I  do  not  wish  to  deny  that  I  have  come  t^  this  conclusion 
npon  the  Begnlation  with  -  coiisiderable  hesitation,  because,  if 
this  Begnlation  stood  alone,  and  it  was  now  for  the  first  time  that 
it  had  to  be  considered,  there  are^  every  one  must  admit,  some 
expressions   in    it  which  might  seem  to  show  that    the  Civil 
Anthority  was  entirely  to  be  excluded.    Bufc  Hiat  that  was  not 
the  intention  of  the  Imperial  Statute,   and  that  this  Begnlation 
was  only  intended  to  carry  out  in  India,  in  a  convenient  way,  the 
principle  whioh  had  been  already  laid  down  by  the  Inipeiral  Act 
is,  I  think;  shown  by  the  way  iiie  Begnlation  has  always  b$en 
nndenstood  in  Indlia.    We  must  reooUect  that  this  Regulation 
has  now  been  in  force  for  nearly  fifty  years,  and,  as  far  as  we 
have  been  able  to  discover,  the  construction  which  has  been  put 
npon  it,  not  by  express  decision  (because,  as  far  as  I  am  aware, 
the  question  has  never  been  expressly  decided  until  n(tw),  but  by 
the  practice  of  the  Courts   in  the  administration  of    criminal 
justice,  I  believe  to  be  that  the  jurisdiction  of  the  Civil  Magis- 
trate is  not  thereby  entirely  ousted.    It  is  certainly  within  my 
own  knowledge  that  several  soldiers  have  been  sent  up  to  this 
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Court  to   be  tcied  £roia .{daces  fituaie  above  ^ne  hcmJired  and 
tweoty  milea  frooi  paleattay   aQ4  it   "vas  not  denied  thai  tnany 


I  • 


.  Now  witb  cegfrd  .  (o  tibe  prisoners  who  were  tfied  by  tbe 
Sopc^me  Coart^  it  w^a  l^*gaedf  and  I  thing  dorreotly  argued^ 
that  tbere  tl^e  ^i^nsdiptbof  would  npt  be  totiched  by  Begulatiou 
XX  of  1825|  aQ4.^t:|^erefore^aQ  the  Supveme  Court  and  also 
in  the  High  QoprM^wiuto  the  year  18G5,  wbeto  the  Grrand  Jury 
was  abplj^hedi  Iherli  ttight  be  ^no  objection  to  the  trial  of  such 
prvonersondir.tfakBegfldtftiouV  But,  neirertheless,  until  the 
year  1865,  it  is^perfeotly  well  kno^ir  that,  as  a  matter  of  fact,  no 

•triAl  eaceepi  on  ret^  ^rity  rare  occa^ious,— that  is,  no  ordinary 
trlill^^^d  takto  phoe  meifely  upon  the  presentment  of  the  Grand 
Jury)  and  tllat  the  prisoners  were  always  sent  up  hei^e.  to  be 
tried  tinder  the-  eomtniiment  of  a  Magistrate;  We  therefore 
cannot  esieape  frotn  this,  that  if  the  construotion  which  is  now 
sought  (b  be  pat  upoii  this  Bagulation  is  a  correct  o;xe,  then  in 
every  one  of  these  dases,;  at  any  rate  until  the  prisoner  arrived 
at  ibis  ^oui't,  t^e  V&stOdy' was  illegal,  and  all  the  p;;oceeding3 
were  illegal ;  and  if  the  dons(fruction  which  was  sought  to  be  put 
npo^  the*  Imperial  Statute  is  also  correct,  as  for  as  I  .oan  see,  all 

'  the'  proceedings*  Id  the  .  Supreme  ^  C  )urt  and   the  High . .  Court 
woula  have  bbei^  ilfeguT ;   because  i!  the  Haglish  Statute  were  to 
be  taken  as  containing  a  prohibition  of  the  Civil  Power,  then  that 
would   apply  to    tfici^igh  Court  and    Saprenle  Court  just   ,as 
mifch  as  to  the    ^^a^isi^ate  of   the   Diatrict.     The  words  ^^Civil 
Majgfistrate^''    in  the    Uuglish  Act   are    the    words    which  are 
always  used  in  these   Acts  to  express  the  Civil   Power  as  distin- 
guished from  the    Military   Authorities,  and  do    not  refer  to    a 
Magistrate  holding  inferior  power  as  distinguished  froo^  Courts 
having  full  jurisdiction  to  deal  finally  with  the  case.     It  will  be 
foutid  tht^  prisoners  are  constantly -'spoken  of  as  being  tried  and 
convicted  or  acquitted  for  such  cHmeii  ks  theft,  robbery  or  mur- 
der, &c.,  by  the  'Civil  Magistrates.   'Now  if  the  contentioh  that 
the  English  Statrttes   prohibits  the  Civil  Magistrate  is    good,  it 
prohibits  th6  jarfediction  of  the  High  Court  juit  as  mnoh  as  tjia. 
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prisoners   so  sent  ap  had.  also  been   tried  by  tiib  late  Supreme    ,^^^^^^\' 
Court, 


«W  BBNGAt  LA.W  KRPOETS.  [VOL.  Mil. 

^^^^       jarifldtofioBL  6i   a  Mft|t{«fci<at^>  and  all  irtuBi  trials  were   without 
QuEsif      jnrisdiotidfl*    Bnteireiiif  Ihe  ppohfbitioti  dd]f>Md8  upon  the  Regu- 
jACKtoN.     ^^i<>^9  ttienall  tlierprooeedihgft  up  to  ^cominttiMtit  were  illegal,  and 
eyery  trial  with  has  taken    place  sinoe  the  Grand    Jury  were 
abolished, has  been  upon  an  illegal  foandation;  because,  since  that 
time,  the  oomviiknaiit  by  the  MflgiHtPat^  audl^e  charge  drawu 
up  by  hilHarethefotsndatiouofithfe  ^hA  by  the   High  Court, 
and  they  were  aU  illegal.    I  tfaitik  that,  W6  msy  well    hesitate 
before  coming  to  amy  Moh  c<»iioii»io«itf  iLnd  under  these  circmu- 
Btanoe/i,  .  tt  f^peara  to   m&  ihst^  fcMug  veg«ird  to  the    princi- 
ples laid  down  by  tha  Imperial  Statvftei  andi  Hm  06uf«e  of  pracftiee 
which  b^  been  adopted  in  tl|is  poatitfji  '^  abduliiiol  be  jfrti- 
fied  in  saying  more  than  that  the  MQitaiy  ij^bborttie  csntequire 
a  Magistrate  to  hand  over   to   thenv^ai^y  pci^oner  who  iaa(y  be 
apprehended  and  brought  before  himforail  ^eooo  totnmltted 
at   a    place   more  than  one    hundred  aiid  twenty   miles  from 
Calcutta;  but  that  the  p];ooee4iQgs  hefosd   tk  Magistrate,  when 
they  Vre  takdn  a^t  the  request  o£  ai^d  are  asamted  to  by  the  Mili- 
tate Ai^tbOritjes^  aire  not  absolutely  void«  and  that  a  oommitment 
BO  made  is  not  an  invaUd  oomn^ito^ent.    That  seems  to  me  toba 
a  rdasouable  coi^strnction  of  the  Begulatiou  aud  of  the  Stiatutes. 
If  the    Military  ^nihorities  choose  to  assevt   tiieir  elaim  to  deal 
with   the   eiaye  and  punish  tl;e   offender«  they  can  do  •  so  ait  the 
proper  time.    But  if  they  choose  to  hand  the  prisoner  over   to 

the    Oiyilt^Qweri  thevcando   that  also;    and  I   can   haird^ 
cont^eire   th^tbe  Sfi^itary  Authorities   Wo^ld  so  long    bava 

coutiniie^  the   practice   of  ^  haudiug  orer   prisonera  to   the 

Oiyil   Po^er,  uuless  it  wore   that   iu  a  l^r(#iu  class  of  oases, 

or  under  4}ertaiQ  cironmstanoesi   tl^ey  feui^d  it   oouTenieat   to 

(do  so. 

For  these  re^sdns  I  (hin^  that  the  rule  must  be  dis- 
ch^i^ged. 

On  the  two  other  points  taken  iu  this  case,  it  is  lyueoessary 
for  us  to  express  any  opinion  whatever.  The  one  is  whetliev» 
having  regard  to  s.  33  of  the  Code  of  Criminal  Procedure^  a 
commitment  can  be  quashed  at  the  request  of  the  Orown«  We 
express  uo  opiuion  whatjjver  upou  this  point,  nor  do  we  express 
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any  opinion  whatsoever  npbti  ifW  dtfiei  pokifc  tb«t  "tM^  uaipedj     ^^  ^^^ 
namel](^  wheribin'  ihe  Indiam  I/idgtelaliive  lead  'powor  to  .  pMB  ;^      Qubsk 
Begalation  XX  of  18^5,^  .        ./     .     j^^,,. 

'■■    i     '         .'        • 
BolicitorftfritbdGiown'x  ff^.^i)M««im4ritjS(^ 

/        .  ■  ' 
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llUGHU  NUISTDUN  RAIN  (DifENPAHr)  t?..  fiHriflB^SAB 'piLSTDAY  '      J^^. 

JlKD  QZKBBB  (PL4|VTIT?s).t 


Th»plftintiffi,olitoui6d|id6<n«eftg»iiitt  Bfintl^e  Snbo^^DJite  Jtidge'g  Cmni. 
Some  time  afterwards  B  reoorered  a  d0OEe«'6i  ^twllmiSfi  Otxat  agalmt 
the  plaintitfs.  tie  plaiiliifi  t^eieapoll  «pl4M  /for  |lb(B.  iHttiMilkfii^ot  of  thi|i 
deerae  in  ilttfBfaaium  iDf  tlieir  ovai^aiaf^^.  9ef ore  attfchment;  however, 
B  afli%9ed.b#r  ilooree  to  0.    On    0  .tiyiiig   to  exeonte  B't   decree   against  the 

,I^n tiffs,  they  brought  the  present  salt  for  a  doclaratlen  of   their  tight  to  have 
a  set-off  made  of  the  two  decrees,  J^62d,th«t  got^  ii'titit  #01^  |iot  Es. 

Oir^be  t9%h  o{  Deoen^bor  lS6ft,  k\m^  tbtoe  iHEr?/iQP«  who  ware 
the < original pliiakiffB  in  tiw  #i|Lit .Qjbtm^  9»  def^rofo.ia  t^ie  Sobor^ 
dinate  Jodge'is  €ontft  aff&iwt  <ma  jfowwK^  .Bai^itta  ior  n.  wwl 
of  Bs.  709,  by  M^tof  o^ngmisaticm  {or  il|^|l<W!(9^.(^^aiA  wane 
proflK  Ota  the  lincl  rof  IkbrHarj  l;8r7Qj  jAft  .sap^  Basgittfk 
obtained  a  decree  for  Be.  694  aa.  the  |f  fi^^a  .pp^rt^a^nfit  thesp 
three  peraonsi  vho  are  hereafter  ahorily  termed  the  plaiutifis  in 
the  84it/altbong^hjttne6  the'4%to  o{  tbfffirvttnpl^  ^?^r^  ihom  had 
.died  and  was  represented  in  fihe  present  appeal  by  his  widow  as 
gnardian  of  his  infant  son.  A  few  days  after  iftnteamttt  Baegitta 
bad  obtained  this  decree  in  the  Ifnnsif's  Oonrt,  n^tn^ly,  on  the 

^  The  inrisoner  was  tried  at  the  eiumiag  Crinvinal  Sessions  of .  the  High 
Court,  conyicted.  and  ezeoated. 

t  Special  Appeal,  No.  1092  of  1873,  against  a  decree  *6f  the  Sabordinaie 
Judge  of  iZilla  Samn,  dated  the  25th  July  I8fS^  reversing  4b  deeree  of  the 
8ndder  HoDsifof  that  district,  dated  the  38ad  J>6Gca(ib6rJL871« 


June  23. 
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^    ^^'^^       26th  o£  Fbbniafry  1870^  tb«  present  pWatiffa    appliecl  to  the 
Rdghc      Btzbordinate  Jodgeiin  whoae  Camrt  tkey  bad  the  decree  lot  Bs.  700 
RAiif       against  the  Moasamat^  for  an  attachqaent  of   the  Mossamat's 
Buuzaa       ^^^ee  in  the  Mnosif  s  Court.    Some  delay  took  place  rn .  obtain- 
Panoat.     ing  this  attachment.    In  the  meanwhile,  namely,  on  the  28th  oE 
March,  the  Mnssamat  dBsigtted  her  deonor  hofihe  present  defend- 
ant, Roghu  Nnndnn  Bain*    And  it  was  not  till  two  days  after 
this  assignment  had  beei^  eoi)iple|ted  that   the  Massam^t  was 
served  with  notice  of  the  plaintifEs'  application  for  attachment 
or  the  attachment  itsetf  was  effected.    These  attachment  pro- 
ceedings were  followed  bjr  aetionr  taken  oa  the  part  of  Bagha 
Nundnn  for  the  pnrpo^e  of  obtaining  execntion  of  the  Mnssamat'a 
decree  in  the  Munsi^'s  Codrtr    And,  in  spite  of  the  attachment 
cf  that  decree  effected  by  the  plainti£ts,^nd  their  attempt  to  ge  t 
their  decree  set-off  agatntl  the  MnssaiA^'s  decree,  the  Mansif 
made  an  order,  on  the  I9th  of  Seplemlier  1870,.  in  faror  of  Baghu 
Nundun  for  the  execntion  of  the  Mnssamat's  decree  against  the 
plaintiffs  to  its  folLextent^    The  plaintiffs*  tiariDg  thus  failed  to 
obtain  rn  the  Munsif^  Goart  tba  relief  to  which  they  considered 
themseWes  entitled,  bronj^ht  the  present  suit  against  the  defend- 
ant Bugha  Mundun  for  the  purpose  of  obtaining  adedaration  of 
their  rigkt  to  1mt#  their  decree  set  off  against  the  decree  of  the 
Mussamat  which  Bnghn  Nnndnn  was  proceeding  to  enforce. 
The  first  Court  dlsitissed  Ibe'  phuilltiffs'  suit»  on  the  creund 

^  mm    . 

that  they  were  hot*  leotiil^  to  the  nKef.  sought.    The   lower 
Appellate  Court,  arriring'ai  the  coablosion  mpon  the  evidence 
that  the  plaintiffs'  i4|^ht  was  itetirely^made  Mt,   reirer3e4i,the 
decision  of  the  first  Court,  and' passed  a  decree  in  &yvor  of  the 
plaintiff  for  the  whole  amtont  bt  their  el4im« 

The  defendant  Rughtz  Knndnn  appealed  to  the  B^b  Coart. 

• 

Baboa  KaUjf.  Kiahpn  Sem  (with  him  Baboo  Chunder  Madhub 

Ghose),  for  the  appellant,  contended  that  the  plaintiffs  sued  for 

a  set-off  of  the  nature  contemplated  under  s.  209  of  Act  VIII 

of  185&;  such  a  suit  was  clearly  not  maintainable,  and  no  sef-?off 

cpuld  be  made  as  the  two  decrees  were  of  different  Courts.    The 

matter  could  have  been  deaU  with  in  the  execution   department, 

and  in  fact  has  been  so  dealt  with. 
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Mr.  Ttoidah  for  the  respondents  .-^{^BAB^  J.«— Are  we 
not  forbidden  by  8. 11  of  Act  XXIIt  of  1861  to  take  any 
action  in.  a  case  arising  upon  a  decree  ?]  I  do  not  think  that^ 
section  refers  to.  decrees  of  two  different  Conrts,  [Phxas,  J.— > 
,  Wonid  it  not  nave  been  the  proper  coai^e  to  have  gone  into  the 
Court  which  isssaed  the  decree  to  mtit  up  satisfaetion  as  it  19 
icalled  in  English  law^  or  asit  (s  caAed  in  the  Oode  to  entev 
adjustment  f]  There  afe  several  deottkmfis*  of  this  C^nrt' which. 
tend  to' show  that  a  set-ofE  by  wa^  of  atfjtirtmeat'or  aatiBfaetton 
can  only  be  made  when  the  decrees  are  thodeof  the  aaniie  Courts  j 
and  S.209,  Act  VIII  of  1869,  only  iioiit^tildatM  audi  eross- 
decrees— ^(3Vr{8&  ^JhandnJtLahury  t.  FaMr  Ohmd  jTl),  I  submit 
that  a  sniit  of  this  kind  will  He  when  the  twt^  ieowea  :are  of  two 
different  €oarts,  and  tfaatj.  11  of  Act  XlXIH  of '18S1  does  not 
apply  to  such  a  case^  •'  " 
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Baboo  Kally  Kiihgn  Sdn  in  reply^ 
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\SHh  judgment  of  the  Court  was  delivered  by 

Pheab,  J.  f who,  after  stating  the  facts  as  above^  continued)  :--< 

Nov?  it  seems  to  us  pAi^in'tfaat  the  parties  and  the  Courts  below 
have  entirely  misapprcrhended  the  nature  of  this  suit.  When 
the  Mussamat  assigned  her  deeree  to  Bughn  Nnnddn,  he  only 
became  entitled  to  execute  the  decree  under  the  provisions  of 
8.208  of  the  Civil  Procedure  Code,  because  he' was  not  the  ori* 
ginal  decree-holder.  And  the  teruia  of  that  seetion  are  very  expli* 
cit.    They  ace  as  follows  €<^-  .    ■    -    i 

"If  a  decree  shall  be  transferred  by  assignment^  or  by  opera- 
tion  of  law^  from  the  original  decree-holder  to  any  other  person, 
application  for  the  execution  of  the  defcree  may  be  made  by  the 
person  to  whom  it  shall  have  been  so  transferred  or  his  pleader  ; 
and  if  the  Court  shall  think  proper  to  ffrant  snoh  application^ 
,  the  decree  may  be  executed  in  the  same  manner  as  if  the  appli- 
/cation  were    made  by  the  original  decree'-holder/' 

The  Munsif's  Court  seems  to  have  •entertained  the  question 
Vrheiiier  Bughu  Nundun  was   entitled   under  this   assrgament 
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irkioh  Ueiwi  oWaiaad  from  the  Massamat,  to  execute  the  decree 
which «be  hud  formerly  obtained  a^atns^  the  present  plaintiff, 
ai^d  to  have  co  me  to  the  concluaion  that  there  was  sufficient 
cause  wiliJiio  the  meaning  of  this  sectioin  for  allowing  him  to 
execute  that  d  ecree.  That  being  so,  he  could  have  onlj  exe- 
eafced  it  in  th^  m^'p^r  in  which  the  ori|ginal  decree-holder 
wcmld  have  et^oated  it  }a4  Ao  asaignm^nt  nofi  been  mad^  and 
in  the  nkatt^^  of  th^>e*eiHi*iw  ha  vxi^^  be  sabj^^et  in  all  respects 
to  the  sairaa  oona  4dlefalioi|i  w  regards  the  eii^niion,  as  the 
onginal  ^MM^icdder  would  have  heeu*  In  short,,  for  the 
p«7)ose  ia£  mxi^ntimd  itfaia  decreet  he,  nfust  be  /^onsidered  and 
troated  In  all  tebpedfii  ^  it.  be  were  iin  ^gjnal  deoree-holder^ 
and  in  that  eharacker  piaviQr  ^  the  8nit» 

Then  ii.  U,  A»t  XKUI  of  1861(,  enacts  that  all  "  questions, 
arising  between  the  parti  es  to  the  suit  in  which  the  decree  was 
passed  and  relating  to  the  execution  of  the  decree,  shall  be 
determined  by  order  of  the  Opurfe  ^execfitiBig  th^  deore^i  -and  not 
by  separate  suit,  and  the  order  passed  by  the  Court  shall  be 
open  to  appeal.^' 

It  is  therefore  plain  that  the  question  which  was  raised  by  the 
present  plaintiffs  upon  the  application  of  Bi^glin  ^ui^dun  to 
execute  the  decree  of  >thi^.  ^^s^aipat  <x^meiy,  the  question 
whether  .tbc^  were  entitled  ,tQ  fcave  the  l^enefit  of  a  set-off 
of  theip: ,  decree  fkgjai^at. .  the, . .  i^n^^aipat  in  the  Subordinate 
JTudge'e  Court,  was  ^.  q^uestion.  relating  to  the  execution  of 
the  dQcree.  And  it  w.i^  a  qpe^^ion  ,  which  within  Ihe  meaning 
of  s,.  ft^  Act  XXIU  M  ISSl/arose  Mw^n.tbe  parties  to  the 
suit,  although  Baghu  Nundun  was  not  the  person  who  had 
priginally  obtained  the  dec^r^^a.hut  only  bepame  a  party  to  the 
suit  as  assignee  of  the  rHufisamatacd  for  the  j)urpose  of  execut- 
'ng  the  decree.  This  being  so,  the  present  suit  cannot  Jie.  It 
is  forbidden  l^y  ^e express  words  of  s.  11^  Act  XXIII  of  1861. 
On  •this  [ground  we^think  that  it  ought  to  be  dismissed.  But  as 
this  objef^tion  waenot put  forward  in  the  first  Courti  or  in  the 
second  Court.  i>or  was  indeed  Anywhere  raised  by  a^J  of  the  • 
parties^  we  &in^  that  each  par^y  must  bear  his  own  coato. 

We  will  udd  further  thM  it  seems  to  us  .that  the  coursa  which 
the  Munsif  has  taken  on  the    application  of   Bughu   Nundun 
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for  the  ezecntion  of  the  Mnasamat's  decree^  has  not  been  a  well* 
considered  conrse,  or  altogether  conformable  to  the  provisions  of 
the  Civil  Procedare  Code.  When  Bogha  Nandan  came  to  the 
Mansit's  Conrti  and  asked  under  s«  208  to  be  allowed  to  exe* 
cate  theHussamaVa  decree^  because  he  had  obtained  an  assifpi- 
ment  of  that  decree  from  her  for  valuable  consideration^  the 
Mansif  ought  to  have  given  notice  of  that  application  to  the 
present  plaintiffs.  And  upon  the  present  plaintiff  showingi  in 
answer  to  that  applicatiouj  that  they  had  a  decree  in  the  Subor* 
dinate  Judge's  Court  against  the  Mussamat  to  a  higher  amount 
than  her  decree  against  them^  the  Munsif  ought  not  to  have 
considered  it  proper  to  grant  the  application  of  Bughu  Nundun^ 
he  ought  not  under  such  circumstances  as  those  to  have,  placed 
Any  unnecessary  element  of  complication  between  the  present 
plaintiffs  and  Mussamat  Basgitta. 

The  situation  of  the  parties  at  that  time  seems  to  have  been  aa 
follows :-— The  debt  under  the  decree  of  the  Munsif  s  Oourl^  in 
favorof  Mussamat  Basgitta,  had  been  attached  by  the  plaintiff  a 
in  execution  of  their  decree  against  Mussamat  Basgitta  in  the 
Subordinate  Judge's  Court.  Now  the  effect  of  an  attachmentof 
a  debt  is  to  prohibit  the  debtor  from  paying  it  to  the  creditor  i  and 

the  creditor  from  receiving  it ;  and  also  to  found  authority  in  th^ 
ttttaohing  Coui^t  either  to  sell  it^  or  to  appoint  a  manager  to  sue 
for  the  realization  of  it.  In  the  case  of  a  judgment-debt^ 
whichever  of  these  alternatives  is  followed  by  the  attaching 
Oourt^  the  yendee  in  the  one>  and  the  manager  in  the  other^ 
is  entitled  to  claim  execution  of  the  attached  decree.  Moreover^ 
the  attachment  of  a  decree-debt,  although  probably  it  does 
not  of  itself  prevent  the  Court,  in  which  the  decree  is, 
from  enforcing  the  execution  of  it  as  against  the  debtor,  stilj 
obliges  that  Court,  under  s.  237  of  the  Civil  Procedure  Code,  to 
hold'  the  money  which  may  arise  from  its  execution  until  the 
further  order  of  the  attaching  Court ;  and  perhaps,  in  the  ulti- 
ipate  ovent^  to  consider  and  determine  conflicting  claims  to  it. 

At    the  time,    therefore,    when  Bughu  Nuodun  applied  to  be 
allowed,    as  the  Mussamat's    assignee,    to  execute  her    decree 
against    the  plaintiffs,    the   Munsif  knew    that  he    could    not 
lawfully  execute  that  decree  as  it  stood,  and  pay  over  the  pro- 
Si 
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oeeds  thereof  to  the  Mussamat  h  erself ^  until  he  should  obiafai 
authority  so  to  do  from  the  attaching  Court,  that  is,  from  the 
Subordinate  Judge ;  and  consequently  in  the  absence  of  such 
authority,  he  ought  not  to  have  taken  the  step  of  in  effect'alter- 
ing  the  decree  by  the  substitution  of  Rughu  Nundun  for  the 
Mussamatj  allowing  process  of  execution  to  issue  in  his  name, 
which  step  would  almost  certainly  lead  to  Rughu  Nundun 
realizing  the  amount  of  the  attached  decree  without  the  attach- 
ing creditor  being  heard  in  tUe  matter.  He  ought  under  these 
circumstances  to  have  refrained  from  granting  Bughu  Nundun's 
application  under  s.  208,  and  have  left  him  to  his  remedy 
against  his  assignor.  ^ 

But  even  if  he  did  think  it  right  and  proper  -to  allow  Bugha 
Nundun,  by  virtue  of  his  assignment,  to  stand  in  theshoea  of  tho 
Mussamat  for  the  purpose  of  executing  this  decree,  he  ought 
even  then  to  have  given  reasonable  effect  to  the  application  of 
the  present  plaintiffs  to  have  the  benefit  of  their  decree  in  the 
Subordinate  Judge's  Court  in  the  shape  of  a  set-off.  It  is  tma 
that  s.  209  only  applies  to  cases  in  which  the  two  decrees  are,  or 
have  in  some  mode  come  to  be,  as  it  were,  decrees  of  the  same 
Court,  still  the  Munsif  might  reasonably  have  stayed  proceed- 
ings for  a  time  sufficient  to  enable  the  plaintiffs  to  get  a  transfer 
of  their  decree  from  the  subordinate  Judge's  Court  to  his  own 
Court  for  execution,  if  the  facts  admitted  of  such  transfer ;  or 
in  the  alternative  to  enable  the  attaching  creditors  (t.  e.,  the 
present  plaintiffs)  to  prefer  a  claim  to  the  proceeds  of  the 
attached  decree  in  priority  to  Bughu  Nundun,  and  to  enable 
this  claim  to  be  heard  and  detormiued  under  s.  237  before  the 
money  was  actually  levied.  This  has  not  yet  been  done.  The 
question  whether  or  not  the  attaching  creditor  is  entitled  to  the 
proceeds  of  the  attached  decree,  supposing  it  realized,  in  prefer- 
ence to  the  judgment-debtor's  assignee,  notwithstanding  that  ho 
gave  consideration  for  the  assignment,  has  not  yet  been  enter- 
tained  and  tried  j  and  it  obviously  ought  to  be  tried  "before  prd- 
cess  of  execution  is  issued  in  favor  of  Bughu  Nundun,  because 
if  it  is  determined  in  the  affirmative,  the  process  ought  not  to  be 
issued.  It  would  be. absurd  tp  levy  from  the  present  plaintiffs 
money^  which,  when  levied  must  be  paid  over  to  them   again. 
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And  it  seems  clear  that  if^  at  the  time  when  Massamat  Basgitta 
made  her  assignment  to  Bagha  Nundan^  the  present  plaintffs^ 
or  their  predecessor^  could  have  effectually  pleaded  set-off  in  a 
Boit  brought  by  her  against  them  to  recover  the  amount  of  her 
debt  (had  such  a  suit  been  then  brougbt)^  Bughu  Nundun^  her 
assignee,  cannot  be  in  a  better  position  ;  and  therefore  he  must 
fail. on  the  trial  of  the  question  raised  under  s.  237j  which  is  in 
effect  only  a  summary  suit  for  the  same  purpose. 

We  do  not  of  course  intend  to  say  that  there  can  be  no  cir- 
cumstances under  which  it  is  not  right  for  a  Oourt  to  execute  a 
decree  between  the  parties  while  a  counter*decree  exists  between 
tlie  ^ame  parties  in  another  Court.  We  confine  our  observa- 
tions entirely  to  the  facts  of  the  present  case. 

The  decree  of  the  lower  Appellate  Court  is  reversed,  and  the 
plaintiffs' .  suit  is  dismissed  for  want  of  jurisdiction.  And  each 
party  will  bear  their  own  costs  in  all  the  Courts. 

It  need  hardly  be  stated  that  the  present  decree  will  not  put 
ftny  obstacle  in  the  way  of  the  parties  applying  to  the  Munsif 'fl 
Court  for  a  review  of  the  order  which  he  has  already  made. 

Appeal  allowed^ 
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Before  Sir  Riehard  Cauch  and  Mr.  JvMice  Glover 

TARl  SOONDAREO   CHOWDHBAIN  (Plaintiff)    v.  THE  COL* 
LECTOR  oT  MTMENSING  oh  bbhalt  or   SRAMA  SOONDAEBE 

AHD  ANOIHSa*  (DSFANBAIVTb).'*^ 

OJMmperty  and  Maintenance — Operation  of  Conveyance  pendente  lit&^ 
Proof  of  Deed  of  Permission  to  vdopt — Acquiescence* 


1878 
oept>  15. 
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2Tf  claiming   to  be  entitled  to  certain  real   and  personal  property   as  heir 
of  one  J,  brought  a  suit  under  Act    XIX  of  Ig^l    to  obtain  poaaeaaioxi   there  .  See  also 
ol ;  and,  in    order  to   pro▼id^   f  anda   to  carry    on  the  litigation,  ezeonted  aa       ^•L.fi.  dOS 
ibramama,   w^aroby  he  purported  to  relinqateh  and  oonvey  to  one  K  a  mdety 
of  bifl  right,  title  and  interest  in  the  property,  in  consideration  of  the  snxn  of 
Be.  50,  K  agreeing  to  take  all  proper  steps,  and  to  defray  all  expenses    neoes« 


*  ^jsgular    appeal,  No.  262,   of  I871|    against  a  decree  of  the  Bnbordiiirta 
jndfff  oi:pa  My&ifiurii«ii|  dated  Utt  JQth  «C  Augofft  187^ 
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1 873        nrj  for  the  reoorary  of  the  propertj,  which  waa  Taloied  ia  the  tArarfiMui   at 
■  — ~  Bs.  76,000.    K,  accordingly,  carried  on  the  auit  and  incurred  coata  to  the  extent 

SMtroABBR   °'  ^**  ^'^  ^'  ^^^  *'^®  '"**'  ^**  nltimately  dismiaaed.    The  property  waa  af  ter« 
Ohowdbbain.  wards  taken  possession  of  by   the  Court   of  Warda   on  behalf  of  one  8,    who 
V.  claimed  under  an  alleged  adoption  by  one   A,   the  penon  laat    in  poaaeaaion. 

Tbb  Thereafter  K  sold  hia  intereat  under  the  ikramrnina,  whioh  lie  Taload  at 
liTXVNaiMGH.  ^'  2,18,000,  to  the  plaintiff  for  the  aum  of  Ra*  1,700.  In  a  auit  taronght 
against  the  Court  of  Wards  as  representing  S,  for  the  reoorery  of  a  moiety  of 
the  property  or  ita  value  in  which  N  refused  to  join  aa  plaintiff  and  waa  made 
a  defendant,  Held  that  the  aoit  waa  not  maintainable ;  the  oottTeyanoa  hf  H 
to  K  did  not  operate  aa  a  present  transfer  of  the  property,  but  only  aa  an 
agreement  to  transfer  it  on  conditions  which  were  never  fulHUed  ;  ^the  plaintiS 
iraa  not  entitled  to  recover  aa  against  S,  who  was  no  .party  to  the  deed 
HM  alao  that  the  transaction  was  void  aa  being  contrary  to  piAlio  policy,  and 
one  to  whioh  effect  ought  not  to  be  given  by  the  Court.  e 


This  was  a  suit  to  obtain  possession  of  a  moiety  of  certain 
real  and  personal  property,  and  failing  delivery  of  the  latter, 
its  value,  with  mesne  profits  of  the  realty,  it  being  alleged  that 
the  property  claimed  had  belonged  by  right  of  inheritance  to  thd 
defendant  Nando  Mohan  Chowdhry,  and  had  been  sold  by  him  to 
the  plaintiff.     The  suit  was  valued  at  Bs.  4,20,818.>    The  plaintiff 
stated  that  Ktrti  Chunder  Ghowdhry,  the  owner  of  a  2  annas 
and  15  gundas  share  in  Pergunna   Sherepore,  and  the   great 
grandson  of  Joynarain  Chowdhry,  uterine  brother  of  the  grand- 
father of  the   defendant    Nundo  Mohnn    Chowdhry,  had  died 
leaving  two  minor  sons,  Juggut  Chunder  and  Bhuban  Chunder 
Chowdhry;  and  a  widow  Annndmoye  Chowdhrain ;  that  subaa* 
quently  Juggut  Chunder  died  unmarried,  and  after  him  the 
younger  son,  Bhubun  Chunder   Chowdhry,  also  died  without- 
children,  leaving  a  widow  Hurromoni :  that    Hurromoni   pre- 
deceased her  mother-in-law  Anundmoye, 'whereupon  Anundmoye 
became  entitled  to,  and  took  possession  of,  all  the  properties, 
the  subject-matter  of  the  suit ;  that  upon  the  death  of  Annnd- 
jnoye  the  defendant  Nundo  Mohun  became  entitled  to  these  pro* 
perties  as  next  of  kin ;  that  he  attempted  to  take  poaseeaion,  but 
was  opposed ;  that  he  thereupon  applied  to  the  Diskict  Judge 
under  the  provisions  of  Act  XIX  of  1841  lo  obtain  possessioa 
valuing  his  claim  at  Bs.  1,07,325-5-5,  and,  subsequently,  in  order 
to  provide  funds  iot  the  expenses  whioh  wonld  b^  inenrred  for  tke 
recovery  of  the  properties,  alienated  a  aoiet?  e£  his^figbte  tmi 
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interest  therein  to  one    Kasbiohnnder   Bhuttacharjee     by   an       ^^^^ 

ihramama,  dated  the  20th  Jaisti  1275  (let  Jane  1868),  whereby        Taba 

it  was  agreed  that  Eashichander  should  pay  him  Bs.  50  and  q^^^^^ 

ihould  take  all  proper  steps^  and  defray  all  neoessary  ezpences*,  to         v, 

Xbx 

reeoverthe  property.  Collictosct 

The  yahie  of  the  property  was  stated  in  the  ikramama  to  b*  ^w™""*"* 
Bs.  74,000, 

The  plaintiff  further  stated  that  Eashiohunder  Bhnttacharjee 
took  proper  steps  and  defrayed  all  necessary  expenses,  but  the 
Judge  J  on  the  2nd  Jaly  1868,  disallowed  the  claim  ;  that  the 
property  was  afterwards  taken  possession  o!  by  the  Court  o^ 
'V^rds  on  behalf  of  one  Shama  Soondaree,  an  infant,  and  widow 
of  one  Joyohnnder  Chowdhry,  who  claimed  under  a  pretended 
adoption  by  the  said  Anundmoye  Ghowdhrain  ;  and  that  by  a 
ftal»aZa  dated  the  8th  Chait  1276  (20th  March  1870),  Eashichun- 
dor  Bhuttaoharjee,  in  consideration  of  the  sum  of  Bs.  1,700  which 
was  the  amount  of  expenoes  incu  rred  by  him,  transferred  his 
entire  rights  and  interest  in  the  property  to  the  plaintiff. 
In  this  habaia  Kashichunder  valued  his  interest  at  Rs,  2,18,000* 
The  plaintiff  claimed  under  the  habaia  to  be  entitled  to  a 
Hioiety  of  Nnndo  Mohun's  interest  in  the  property,  and  brought 
this  suit  to  recover  possossion  thereof,  alleging  that  he  had 
frequently  offered  to  institute  a  suit  to  recover  the  entire  pro* 
perty  belonging  to  *Kundo  Mohan,  but  that  the  latter  refused 
to  }oin  him  in  the  suit,  and  hence  he  was  made  a  defendant. 

The  Collector,  in  a  written  statement  filed  by  him  as  guardian 
of  Shama  Soondaree,  pleaded  that  Kashichunder  Bhuttapharjee 
had  no  interest  in  the  fproperty  in  suit  inasmuch  as  upon  the 
plaintifPs  own  case  it  appeared  that  Eashichnnder  had  not 
performed  the  conditions  contained  in  the  alleged  thramavna  of 
the  20th  Jaisti  1275.  He  denied  that  N  nndomohun  had  any 
Bueh  right  of  inheritanee  as  was  claimed  for  him.  Iris  alleged 
&ther  having  died  leaving  a  widow  Bhobani  Ghowdhrain  and 
a  sou  Bamkissen  who  predeceased  Bhobaai  and  that  Bhobani 
had  no  authority  to  adopt  any  oao^  and  had  not  in  &ct  adopted 
KnBd)o  Mohun;  and  further  that  even  if  Nnndo  Mohnn  had 
been  validfy  adopted,  still  the  property  would  have  desoeaded  not 

to  kin  bat  to  a  noarer  heur  (mt  Ram  Pyal  Sw. 
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.     The  def endanfc  Nando  Mohan  did  not  appear*    The  Sabor* 
TiKA       dinate  Judge  of  Mymensingh   was  of  opinion  that  although  it 
CuQWDBBAiN  did  not  appear  that  Kasbichander  Bhuttacharjee  had   carried 
The       ^^^  ^^^   ^^®   conditions  of    the    ikrarnama,   and    although  the 
CoLKBCToB  OF  prooeodings  instituted  by  him  had  been   nnsuccessf  al^  yet  as  tho 
'  ikratmama  contained  no  provision  for  forfeiture  in  th»  event  of 
non-compliance  with  or  breach  of    its  termsj  and    as   Nando 
Mohan  himself  had  raised   no    obj,ection    on    this  ground,  the 
plaintiff  was  not  thereby  disentitled    to  succeed.    But  he  consi- 
dered that  the  plaintiff  had  failed  ta  prove  Bhobani  Chowdhrain's 
power  to  adopt^  and  found  as  a  fact  that  she  had  adopted  Nundo 
Mohun  without  any   authority  from   her   husband.    He    held 
therefore  that  Nuado  Mohun  had  no  right  to  the  property  ia 
dispute,  and  accordingly  dismissed  the  suit. 
From  tins  decision  the  plaintiff  appealed* 

Baboo  LuUit  Chunder  Ben,  for  the  appellantj.  contended  that 
Eashiohunder  having  given  a  considerabion  for  his  interest^  and 
having  actually  instituted  proceedings  for  the  recovery  of  the 
property  in  compliance  with  the  terma  of  the  ikramama  and 
incurred  expenses  therein^  had  jan  interest  which  he  could 
transfer  ;.  and  that  since  the  appellant  had  paid  the  amount  of 
expenses  already  incurred  and  was  ready  and  willing*  to  take 
further  proceedings,  and  was  only  prevented  from  so  doing  by 
Nundo  Mohun's  refusal  to  jpiu  in  them  he  was  entitled  to  main** 
tain  the  suit*  He  farther  conteaded  that  the  evidence  clearly 
established  Nundo  Mohun' a  right  to  the  property.. 

The  Advocate  Omeral,  offg.(Mr^  Paul)  (with,  him  Baboo 
XJnnoda  Persad  Barmerjee)  for  the  respondent,  the  Collector.--* 
This  suit  connot  be  maintained..  The  document  of  2Dth* 
Jaisti  1275  between  Nundo  Mohun  and  Elashiohunder  Bhutta^- 
charjee*  from   whom  tho    plakitifiE   purohased^.  cannot   here- 

gardied  aa  a  conveyance.  It  was  merely  an  agreement  that 
Kashichunder  Bhuttacharjee  was  to<  take  proper  steps  to  re- 
cover the  property  for  Nunda  Mohun.  Be  has^  not  taken 
■nch  steps,  and  the  property  has  not  been  recovered.    Nando 

Mohun  was  not  in  posMssion  of  the  property  yihisik  he  professes 
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to  convey  by  the  ikrar  :    and  no    consicldration  was    paid  to  ^^^^ 

Nando  Mohan,  unless  Bs.  50   he  considered    a    consideration  Tara~^ 

for  property  that  is  valued  at  Rs.  75,000.     The  case  is  exactly  q^^^^ 

like  the  case  of  Ranes  Bhobosoondree  Dasseah  v.  IssurchundBr  «• 

Thk 

Vutt  (!}•    As  to  suits  of  this  nature,  see  also  the  remarks  of  Collbctob  or 
HoUoway,   J.,  in  Mullu  Jaffarji     Tyeh    Ali   8a%b   v.  YacaU  M'"««»«»- 
Kadar  Bi  (2).     Nando  Mohan's  right  to  the  property  has  not 
been  made  out  by  the  evidence. 

Baboo  LulUt  Ckunder  Sen  in  reply. 

«The  judgment  of  the  Court. was  delivered  by 

Couch,  C. J.— -This  suit  was  brought  for  obtaining  possession 
of  the  realties  and  personalties  specified  at  the  end  of  the  plaint, 
and  failing  delivery  of  the  latter,  their  value,  together  with 
mesne  profits  of  the  half  share  of  the  realties,  as  well  as  the 
foasilat  thereof  from  the  date  of  suit  to  the  date  of  recovery  «of 
possession,  by  declaration  of  the  right  of  inheritance  of  the 
second  defendant,  Nundo  Mohnn  Chowdhry,  to  the  property 
claimed ;  and  it  was  valued  at  Bs.  4,20,818. 

The  case  in  the  plaint  was  that  Kirti  Chunder  Chowdhry^  the 
owner  of  a  2  annas  and  15  gundas  share  in  Pergnnna 
Sherepore,  and  the  great-grandson  of  Joynarain  Chowdhry, 
the  uterine  brother  of  the  grandfather  of  Nando  Mohun,  died 
leaving  two  minor  sons,  Jaggut  Chander  and  Bhnban  Chrfbder 
Chowdhry,  and  a  widow  Annndmoye  Ohowdrain,  and  that  the 
eldest  son,  Jaggut  Chnoder,  subsequently  died  unmarried,  and 
after  him>  the  younger  son,  Bhuban  Chunder  also  died  without 
children9  leaving  a  widow,  Hurfomoni,  who*  afterwards  died 
before  her  mother-in-law,  Anundmoye;  thaft  upon  the  death 
of  Anundmoye,  the  defendant,  Nundo  Mohun,  as  the  nearest 
of  kin,  attempted  to  take  possession  of  the  properties  claimed, 
and  was  ppposed  in  doing  so ;  that,  thejreupon  Nundo  Mohun 
brought  a  suit  to  obtain  possession  under  Aot  XIX  of  1841, 
but  he  subsequently  alienated  a  moiety  of  his  right,  title,  and 
interest  in  the  property  to  one  Kashichunder  Bhuttacharjee 

(1)  U  B.  L.  B.,  3e.  (2)  7  Mad.  K  C.  B.,  128  j  see  p.  146. 
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1873       to  Aiabld  him  to  meet  the  expenses  which  would  be  inonrred  for 
Taba       the  recovery  of  the  said  properties  ;  that  the  said  Bhuttacharjee 
SoouDBRBi  ^qqJ.  proper  steps  and  defrayed  the  expenses  for  the  recorery  of, 
V.         the  properties,  bat  the  Judge  d  sallowed  the  claim,  which  was 
^j^j^'J^,^,  preferred  under  Act  XIX,  on  the  2nd  of  July  1868,  and  that 
Mtmbkixmoh*  Kashichonder  Bhnttacharjee,   on  the  8th  of  Chait  1276   (the 
20th  of  March  1870),  transferred  his    entire  right,  title,  and 
interest  in  the  half  share  to  the  plaintiff  under  a  kabala  or  deed 
of    sale    for  Bs.  1,700  advanced  by  the   plaintiff  to  meet  the 
expenses.    And  the  plaintiff  claimed  as  having  by    purchase 
become  the  owner  of  the  half   share  for  which  the  suit  was 
brought.    The  plaint,  after  stating  that  application  had  be^n 
made  to  the  defendant  Nando  Mohun,  requesting  him  to  join 
in  the  suit,  alleged  that  he  would  not  do  so,  and  had  therefore 
been  made  a  defendant. 

There  is  a  decision  of  the  Judicial  CSommittee  of  the  Privy 
Council  which  is  in  point,  as  to  whether  this  suit  can  be  main- 
tained.   It  is    the    case    of    BaneB  Bkoboaoandrea  DoMeah  v. 
Iwurchimder  DuU  (1).    In  that  case  one  Bamnarain  Dutt  died 
leaving  a  talook,  and  the  respondent  Jogessur   Ghose  claimed 
it    as  his  heir,  and  the  other  respondent  claimed  under  a  deed  of 
gift  from  Bamnarain,  which  Jogessur  impeached  as   a  f oi^ry. 
Whilst  'these   disputes    were   going    on   Jogessur  applied  to 
the   appel)ant»   Banee  Bhobosoondree  Dasseah,  and  asked  her 
to  assist  him  in   litigating  with   the  other  respondent  for  the 
purpose   of   getting  possession     of  all   the    property   which 
belonged  to  his  matomal  grandfather,  and  it  was  arranged  that 
in  the   event    of  such  litigation    arising,  she  should  advance 

expenses  to  the  extent  of  Bs.  S,000,  and  should  protect  Jogessur 
from  a  then  pending  execution,  the  consideration*  being  a 
moiety  of  the  property  claimed.  Accordingly  an  agreement  in 
writing  was  executed  by  Jogessur  in  favor  of  the  appellant, 
which  is  set  out  in  the  report  of  the  case,  by  which  Jogessur 
is  stated  to  have  received  Rs.  3,00 )  in  cash,  and  in  consideration 
of  that  to  sell  the  half  share  to  th^  appellant  and  to  execntetbat 

deed  of  sale  ;  and  it  is  stated  that  the  amount  was  deposited 
with  Dwarkanath  Lafaory,  mukhtar,  the  agent  on  behalf  of  the 

(1)  11  B.  L.  B.,  36. 
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appellanb  and  that  all  the  expenses  of  ihe  suit  for  dispossession 
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and  his  lodging  expenses  were  to   be  defrayed  out  of  that   sum.       Tara 
Nothing   more    was  done  under  the  agreement,    and  no  money  chowdhraw 
passed,    and  pomi^  Cham  Sircar   haring   taken   out  execution        ^ 
against  Jogessur,    Jogesser  applied  to  the  appellant's  mnkhtar  Collbctor  of, 
to  deposit  the   money,  but  this  was  not  done,  and    thereupon, 
Jogeasur,    instead   of   instituting    proceedings  against   Issur* 
chunder,  the  other  respondent,  agreed  to  an  amicable  partition, 
which   was  embodied  in  a  document  dated  the  9  th  of  January 
1867,  satisfied  Ooma  Churn's  decree,  and  saved  his  estate.    On 
the  20th  o^  September  1867,  the  appellant  commenced    the  suit 

by  filing  a  plaint  against  the  respondents,  that  is,  Tssurchun-. 
der  Dutt  and  Jogessur,  and  against  persons  holding  as  lessees 
under  them,  seeking  to  have  the  deed  of  sale  declared  a  forgery* - 
and  all  the  proceedings  taken  under  it  since  his  death  declared 
to  be  fraudulent,  and  claiming  possession  of  half  the  property 
under  the  deed  executed  by  Jogessur,  together  with  mesne 
profits. 

The  case  was  precisely  like  the  one  before  us,  the  plaintiff, 
the  alleged  purchaser,  bringing  a  suit  against  the  person  who 
was  in  possession  pf  the  property,  and  claiming  it  adversely  to 
the  person  who  had  sold  to  him,  and  making,  as  is  done  here, 
that  person  also  a  defendant.  The  nature  of  the  suit  was  the 
same,  and  on  the  20th  of  July  1868,  the  Subordinate  Judge  dis- 
missed  the  plaintiff's  case  on  the  ground  that  she  could  not  sue 
alone.  There  was  an  appeal  from  that  decision  to  this  Court,  and  it 
was  held  that  the  suit  was  rightly  dismissed,  but  not  on  the  ground 
which  was  taken  by  the  Subordinate  Judge.  The  two  learned 
Judges,  Loch  and  Mitter,  JJ.,  considered  that  the  plaintiff 
bad  not  fulfilled  her  part  of  the  contract,  as  the  consideration 
had  not  been  paid,  and  that,  under  the  ruling  of  the  Privy 
Oounoil  in  the  case  of  Raja  Sahib  Perhlad  Sein  v.  Baboo 
Budhoo  Sing  (1),  the  action  must  fail. 

The  plaintiff  appealed  to  Her  Majesty  in  Council,  and  the 
Judicial  'Committee  in  their  judgment  said  :-^^Tbis  suit  was 
based  upon  a  deed  executed  by  Jogessur  Ghose  in  favor  of  the 
plaintiff  in  August  1866.     The  effect  of  that  deed,  as  far  as  it  is 

(I)  12  Moore's  I,  A.  901, 806, 
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^^^       nmterial,  may  be  thoB  stated  ;  it  reottes  that  Jogesstir  Ohose  waa 
Taba       entitled  to    certain  properties  from  his  maternal  gfrandmother ; 
C^howdh"  IN  *'***  ^^  ^^  ^^^  dispossessed  of  the  whole  of  those  properties/^ 
^f        and  then    stated  as  I  have  done  already.    Then  ha^fi|;   noticed 
CoLLKCTOB  or  '^^^  dismissal  of  the  sait   by   the  Subordinate   Jndge,  ahd  the 
HiMKNBiNOH.  decision  of  the  High  Coart  npon  that,  their  Lordships  proceed  to 
Bay  z'^^'The  principal  qaestion  is,    the    effect  of  the  first    deed 
whether  il  operated  as  a  present  transfer  of  the  property,  or  only 
as  an  agreement  to  transfer  it  upon  certain  contingencies^  which 
did  not  happen.  •  In  sapport  of  the  latter  contention!  the  case 
was  referred  to  of  Bc^a  Sahib  Perhlad  Sdin  v.   Baboa  Budhoo 
Sing  (1).    Without  refering  at  riength  to  that   ctoe,  the  Q^r- 
cumstaDces  of  which   are  in  many    respects  similar  to    those,  of 
the  present*  it  may  be  enough  to  quote   a  passage  wherein  their 
Lordships  say  :  *  The  Court  below  seem  to  have    ruled  that  the 
effect  of  the  execution  of  a  bill  of  sale   by  a  Hindu  vendor  is, 
to  use  the  phmsoology  of  English  law,  to  pass  an  estate   irre- 
spective of  actual  delivery   of   possession,  giving  to  the   instra- 
ment  the  effect  of  a    conveyance  operating    by  the    Statute  of 
Uses.    Whether  such  a  conclusion  would  be  warranted  in  any 
case  is  in   their  Lordships'    opinion    very    questionable.     It  ia 
certainly  not  supported  by  the  two  oases  cited  in    the   judgment 
under  reveiw'  (which  are  there    referred  to)«  ^in  both    of  which 
actual   possession  seems  to    have  ptwsed  from  the   vendor  to  the 
purchaser.    To  support    it,  the    execution   of  the    bill   of  sale 
must   be  treated  as  a  constructive    transfer  of  poasessioo.    But 
how  can  there  be  any  such  transfer,  actual  or  constructive,  npon  a 
contract    under    which  the   vendor  sells  that    of  which  he    haa 
not  possession,  and  to  which  he  may  never  establish  a  title  f  The 
bill  of  sale  in  such  a  case  can  only  be  evidence  of  a    contract  to 
be  performed  171 /u^uro  and  npon  the  happening  of  a  contingency 
of  which  the  purchaser  may  claim  a  specific    performance   if  hm 
comesinto  Court,  showing  that  the  hns  himself  done  all  that  he  was 
bound  to  do.'     Having  regard  to  this  case,  and  to  the  (provisions 
which  have   been  referred  to  of  the  deed,  their  Lordships  are  of 
opinion    that  it   did  not  operate    as    a  present    transfer  of  the 
property,  but  as  an   agreement  to  transfer    so  much   of    it    a^ 

(1)  12  Moor*s  I  A.,  301,  306. 
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might  be  reooyerad  ia  a  wit  to  be  institnted,  to  ^bldb  both ^^^^ 

Jogeasnr  Ghose  and  the  plainti£E  were  to  be  parfcies."  Tai^ 

lu  this  case  it  is  trae  tbat^  a^  far  as  appears^  the  censi'deratioB  (^^aa4jx 
\faa^p«jd^  but  that,  makes  no    differenoe,  in  this  part  of   their       ^' 

Iiprdeihipa'  derision  that  an  instrnment  of  this  kind  does  not  operate  CoLi.«cToa  or 
as  a  present  transfer  of  the  property^  baias  an  agreement  to  ^^****^**'®^ 
transfer  ao  mach  of  it  as  might  be  recovered  in  a  aait  to  be 
tbereafta^  institnted . 

Then  th^  proceed :  ^'  This  conatrnotion  of  the  deed  disposes 
of  the  eaas ;  for  eyen  if  the  plaintiff  be  entitled  to  complain  of 
breach  of  contraqt  by  Jogessnr,  she  cannot  recover  nnder  ib 
poeiession  of  the  property  against  Jogessar^  a  fortiori,  she 
oannot  T€QOv«r  against  Isanrchnnder  Dott,  who  was  no  party 
t&  the  dee4-'^  Here  aba  the  principal  defendsAti  tha  person 
from  whom  possession  of  the  property  is  sought  to  be  reeavered^ 
Shama  Soondaree,  or  those  nnder  whom  she  elaimed^^  were  na 
parties  to  the  deed*  Thia  casQ»  therefore^  is  au  eccpress  anthority 
that  the  present  ac^it  cannot  be  maintained. 

But  I  thiftk  there  is  another  greened  npon  which  we  8hjOul4 
kold  that  the  sntt  cannot  be  maintained,  and  it  is  desirable  that 
the  Gonrft  shonld  expreea  ita  opinion  npon  that  part  of  thie  case 
also. 

Tlie  inatoimMitft  npon  which  the  plaintiff's  right  te  sue  for 
poBseasion  of  the  property  ie  said  to  be  fonnded  are  set  eat  in 
the  paper  book.  The  first  is  an  ikrar  execnted  by  Nando 
Hohnn  (Jbowdhry  ta  Kashichander  !%nttacfaar}ee»  and^  after 
reciting  the  circumstances  under  which  it  was  alleged  that 
Nttndo  Mohnn  had  a  claim  to  th»  property^  it  is  stated  that 
he  had  iq^pear^d  in  the  Oonrt  of  the  Judge  and  filed  a  petition 
under  Act  XTX  of  IMl,  and  that  the  mbveable  and  immove* 
able  property»  so  far  as  he  could  ascertain  by  inquiry  and 
investigation,  were  of  the  value  of  Be.  l,7t,825*  ^lat  is,  what 
he  valued  his  olaim  ah  i  and  then  he  says  tb^t  he  bed  made 
an  agreement  with  Eashiehundeir  Bhuttachnrjee  for  taking  Bs.  51^ 
In  cash|  and  having  the  expenses  of  the  auit  defrayed,  and 
Eskshiohnnder  h>oking  ta  the^  proper  management  of  it ;  and  in 
consideration  of  Rs.  50,  which  he  says  he  had  received  in  ftill,  and 
the  troable  and  aqsistanoe  and  the^  managing  and  condactiDg:  the 
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.     ^^^^       case,  and  defraying  the  expenses  there  of  by  JCashichnnder^  be 
Tak4       relinqaished  his  right  to  an    8-anna  share    of  the   pro|iertie8^ 

CWn^sriN  ^^^^^  ^^  '^  ^^^^  ^^^  valaed  in  all  to  the  amount  of  Rs.  VSfiOO,  ; 
V.  thns  parting  with  property   of  thie  valne  for  only  Be*  50  and 

CoLLACToB  oT  Boch  portiott  of  the  expenses  of  recovering  tha  entire  property 
aftvBNBiNGB.  ^  would  fall  upon  the  remaining  half  share  wbiob  he  ke|^ 

This  was  about  the  time  of  the  proceedings  under  Aei 
XIX  of  1841.  The  ikrar  'is  dated  the  1st  of  June  lS68,Md 
the  plaint  says^  that  the  olaim  nnder  that  Act  was  disallowed  on 
the  2Dd  of  Jaly  1868.  What  was  done  in  the  interral  between 
that  and  the  making  of  the  deed  of  sale  to  the  plaintiff,  does  not' 
olearly  appear ;  bat  on  the  20th  of  March  1870,  KasUchnnier 

Bhnttacbarjee  sold  to  the  plaintiff  the  interest  which  he  had 
Bcqnired  by  the  previous  deed.  There  is  a  h^ala  qi  that  date 
in  which,  after  reciting  iho  ikrar  to  him  from  Nnndo  Mobmi, 
and  that  he  had  expended  money  in  the  prooeediogs  to  the 
amount  of  Bs«  1,700,  he>  Elashiohuoder,  in  coMideratian  of  the 
Rs.  1^700  which  it  is-alleged  he  had  expended,  sold  all  hie  righto 
and  interests  in  the  moveaUe  and  immoveable  property,  at  well 
as  the  icoMat  of  the  immoveable  property,  to  the  plaintiff.  And 
there  is  at  the  end  of  the  &a6afai  a  very  eignift^mt  statement. 
We  have  seen  that  in  1868,  when  the  first  instmment  wat  exe* 
euted,  the  half  share  was  veined  at  Bs.  7$,000;  here  it  ianaid 
by  Eaahichuxider  that  '^  having  estimated  the  value  of  my 
aforesaid  properties  according  to  the  currept  market  valpe  at 
the  amount  of  £s.  2,18,000, 1  have  got  this  oonveyanoe  engrossed 
en  a  stamp  of  Ks«  1,000/' 

Thus  we  have,  according  to  the  statement  of  the  partiee,  tUs 
property^  to  which  there  was  a  claim,  not  property  in  th# 
pofisession  of  the  seller  in  any  way^  vidued  at  Bs.  2,18,000i» 
and  sold  to  the  plaintiff  for  Rs.  1,700.  The  plaintiff  has  to 
bear  the  costs  of  any  litigation  in  endeavouring  ta  recover  tjae 

property,  and  Nundo  Mohun»  the  person  who  is  s»d  to  be 
entitled  to  it,  practically  parted  with  the  half  sbaie  of  this 
estimated  value  ier  Bs.  50.    No  doubt,  he  gets  a  G(nit  brought  ol 

whioh  he  would  have  the  benefit  eo  far  as  it  nelated  to  the  other 
half  share  which  he  retained. 

That  is  the  nature  oi  the  transaction.    It  anpeara  to  me  to  be 
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one  which  ihis  Court  mnst  hoW  to  be  void  as  being  contrary ^^^^ 

to  public  policy,  and    as,    therefore,    not   giving  the   plaintifE        t^a 
any  right  to  sue  for  the  property  which  was    professed  to  be  (^^DMAnf 
piMsed  by  these  instrnments.  «• 

In  9iBh6T  r.  Kamala  Naicher  {!),  the  Judicial  Committee  said  coi&wnMitv 
tiiat  ill  6rder  to  make  the  agreement  or  contract  void,  it  must  have  Mihkksuioh. 
something  of  the  qualities  which  are  attributed  to  champerty  or 
maintenance  by  E0gli8h  law ;  it  mnst  be  something  against  good 
policy  and  justice,  something  tending  to  promote  unnecessary 
litigation^  something  which  in  a  legal  sense  is  immoral,  and  to 
the  constitntion  of  which  a  bad  motive  in  the  same  sense 
is  Necessary,  and  that  the  substance  of  the  transaction  ts  to 
be  looked  at,  add  not  merely  the  language  of  the  iastrument^ 
Looking  at  the  substance  of  this  transaction,  it  appears  to  me  to 
eome  lirithin  these  terms,  as  •  being  against  good  poHcy  and 
justice,  and  as  tending  to  promote  unnecessary  litigation,  and 
being  in  a  legal  sense  immoral.  Their  Lordships  speak  of  the 
qualities  whioh  are  attributed  to  champerly  or  maintenance  by 
Ae  BagluA  law  s  and  fo^  the  common  law  of  Bngland  upon 
ttus  matter,'  I  refer  to  the  1st  volume  of  Kawkin's  Pleas  of  the 
Onfwn,  p.  470,  where  it  is  said:  ''It  seemeth  to  be  a  high 
oSmioe  at  eommon  law  to  buy  or  seU  any  doubtful  title  te 
lands  knofwn  to  be  disputed,  to  the  intent  that  the  buyer  may 
earry  on  ihe  soit  whioh  tiie  seller  doth  not  think  it.  worth  his 
wlvUe  tedo,  aiid  on  that  ooosideration  sells  his  pretensions  at  an 
ttuder^rate,  and  it  seemeth.  not  material  whether  the  title  so  sold  * 
bea  good  or  a  bad  oiie»  or  whether  the  seller  werein  possessioii 
#r  net,  nnless  his  possession  were  lawful  and  uncontested.  For 
all  practioes  ef  this  kind  are.  by  all  means,  to  be  dieeovntenkftced'^ 
as  toaniiestly  tending  to  oppression  by  giving  opportunities  to 
great  men  to  purchase  the  disptkted  titles  of  others,  to  the  great 
KTievanoe  of  the  adverse  parties^  who  may  often  be  unabled  ot 
diseOQiaged  to  defend  their  titles  against  such  powerful  persons^ 
whidli  perjxaps  they  may  successfuUy  enough  maintain  againtt 
their  proper  adversaries.^' 

To  what  is  there  said  as  a  reason  in  Eogland,  I  think  we 

(i)Sllo(H:e'0LA.,17(X 
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t87t       QM^  bad  what  i$  forcibly  and  tnilj  wpreBted  by  Hdlovi^,  J.j^ 


TA«iL      in  Mutta    Jaffarji  Vyeb   Ali  8aih  v.  TacaK  KaJh^   9i  (1)^ 

0ttm8a!i!!»tf«  '^^^^  ^^^  learned  ^d^a  aays,— "  In  Ibis  ooontr j  H  may  bft 
9.  added  that  this  is  now  the  favarit^  in&tfamanlb  fw  rorcyagiogt 
e^ulma  OF  P wale  qnan?9lflk  A  suit  against  ^  laaa'a  wea^  ifi  ^omiWMed 
MiMBmuiaK.  JQ  ibe  nama  of  aaatbeiri  proo^otad  by  the  money  o£  tba  ^^amyj, 
and  sustained  by  the  preiory  wbiab  ba  snbortiil.  The^skata^ot 
Hindu  Boioiety>  with  joint  famU^t  dissfttisfiad  infMor  iaaa4MFS» 
adoptions  real  or  fiotitions^  aSorda  a  S»b  fiMd  for  th^  opar%j^ai| 
of  tbcae  spa^alatora  in  litigiation.  At  tb^.  albpw  o£  ey#ry  naPn 
vi^  a  gvieTaacOi  real  ot  iaiagiinaryj^  is  pna  q£  those  unpl^i^ 
aniniAls  boaily  engaged  in  fajMuns  i^to  a  law-^vit  e^ory  triiSiing^ 
dif  erene««  Wb^re  a  aemindad  ia  ooncarnjed^  tbe  operatio^a^ 
are  om  a  large  scale.  The  ofeimaint  i^  tsjcen  np  either  hjr  ai>r 
indi  vidnal  spacniator  or  a  jpisit  stock  cojcapany.  iQ!a¥nig'  lathing 
bo  is  prepasad  to  prowaa  oYorytbiagM  and  agr^eonantia^  a^ipulatr^ 
JBg  for  ^aovaona  swia  of  money  are  execoMiUi  £a^oi^  o(  th^sa- 
]paoplo.  Tbo  fimi  ia  promc^  wikb  tb^  W^t^l^fym^  tb%  Yiotor j^ 
kayes  tit^  victor  aoid  the  iMMiwsbad  feogetkar  \pfMMtrala  at  tiba 
ie^t  of  tbeao  ifnboly  spaoii^ator^-  The  nomaal  plAintiff  is  nob 
the  poor  maa  c£  Loffd  AbiMgerj^  btM^  tba  poon  neigbboitf  ofi  Qmrk^. 
Oaramon  and  Saapw  liafc  a  man  with  the  smalleati.laiQwlodga  of 
this  ooontry  aaat.his  eyas  npon.  Ibe,  /««idc«4qBread  fnin  and  immo^ 
lality  croatod  by  tbaaa  prooeadtBga^  be  .will  acarooly  danbt  tbaiii 
ia  eontmry  to  piablio  poliey,.  if  the  molfaro  ofi^daanirf  isatty 
^knaant  tharain»  to  permit  thoao  cnreatoraa  to  bai^gahs  fior  tba- 
peoQoeda  of  ilba  Ktigatteit  «biob  tbey  bair^  oootasaiusedj  SoaioBtadi 
Odid  ociri^iod  oa  ^itbofi4i  tba  smaUeyt  i&tareat^  otbair  tbaft  iha^ 
y»aCafionQ  hairs^i  jjtv  tba  (wt  whi^b  iW  ^ra^  ^sdAOtiogib  Qn. 
tibat  portv^ft  9t  pnWio  pojic^  whiob  ^onsiata  m  tba  (wstty  o£ 
tba  adminiatraiiioQ«  ol  iaQtioa^  tho  eft^ot  is.  stiU  mate  diraot^ 
poniiwmjtw  TI)#  unlimited  ^opply  oC  o?«EidoRca  ta  aappoit.  anj 
clauQQu  trae  <»  ftatitiona^  reqdiec^  it  ofi^y  for  .  thas%  spooalfttora  t» 
produce  for  the  support  of  aoy  olaioH  witb  equal  oa^e^  vbethi^r 
it  is  true  or  falae^  &  body  of  peopla  oaUed  slqUed  iiitne!9%9ft», 
whom  by  any  modo  of  crossrezamin&tion  directed,  merely  to» 

m  7  Mad.  fi.  C.  Bep.,  p.  128;  jsee  p.  146; 
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intbrnrirt^iicies  in  the  fitoiry  ^hicli  they  cAme  to  tell^  it  is  impos*       ^^^ 
Bible  to  bf e«tk  dowtt.'*  ""tA»A  "" 

t  think  th^de  observation  8    are  applicable  to  the  present  case  OHowDHSijif 
and  thii;t   the  transaction    npon  which  the   plaintiff    founds  her       J^ 
right  to  bring  the  preseht   smt  ts   one  to  whicd  effect  ought  not  dofci.Bcm  or 
t6  be  givwi  by  the  Coutts  in  this  country.  Mtmmbinoh. 

But  there  t»  still   tmothcA^  objection   to  the  suit   being  main* 
tfetined,  which  we  may  as  wtll  noticed    Supposing  that  Nnndo     • 
2f6hun  was  properly  adopted,   it  appears  in  the  evidence  tha^ 

there  is  a  person  who  is  nearer  in  title  as  heir  than  Nundo 
Moh  un,  tikat  is.  Bam  Dyal  6ed. 

'  It  ;was  admitted  that  if  ItatA  Byal  bore  the  relationship 
whioh  the  defendant's  witnesses  said  he  did^  he  would  be  pre* 
ferable  to  Kundo  Mohun  ;  and  t  think  the  evidence  which  was 
given  show^  that  ho  was  related  as  alleged  by  the  defendantk 
^he  Sobordii\ate  Judge  ha?  not  thought  it  necessary  to  give  a 
decision  npon    that  question.     It  is  right    to  say,  and  I  think  it 

is  what  his  decision  would  have  been  if  he  had  given  a  formal 
idecisioa  npon  it,  that  the  defendant's  evidence^  on  this  part  ot 
the  case,  is  not  met  by  the.  evidence  which  the  plaintiff,  gave. 
There  is  evidence  which  appears  to  be  trustworthy^  that  Bam 
Dyal  was  treated  by  the  members  of  the  family  as  related  in  the 
way  which  it  is  said  on  the  part  of  the  defendants  he  was^  It 
is  not  necessary  to  examine  that  evidence  in  detail.  This  also 
would  be  a  bar  to  the  plaintiff  recovering  the  property  which 
she  diaims*  The  Subordinate  Judge  has  decided  against  the 
plaintiff  on  the  ground  that  the  deed  of  permission  to  Bhobani 
Chandra  to  adopt  was  not  proved.  Be  says  it  did  not  appear 
that  there  was  any  such  deed  of  permission,  and  consequently 
the  adoption  of  Nundo  Mohun  would  not  give  him  a  title  to 
recover  the  property^  assuming  that  he  was  right  in  the  other 
part  of  his  case. 

I  think  it  is  doubtful  whether  this  deicision  is  right.  The  deed 
o€  adoption  is  said  to  have  been  executed  so  long  ago  as  eighty 
years.  The  copy  of  the  deed  was  produced.  The  witnesses 
to  it  were  dead,  and  the  Subordinate  Judge  says  of  it  that  in  the 
copy  which  was  produced  before  him^  the  names  only  of  five ' 
persons  of  low  position  in  life  have  been  put  in  the  deed   in  thi; 
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1873       place  of  the  sabscribing  witnesses.   He  then  says  that  no  attempt 

Taba       appears  to  have  been  made  to  establish  the  aathenticity  of  the 

C^wdmIih  ^^^'    ^®  cannot  expect  it  at  this  distance  of  time.    And  he 

v*         considered  that  the  conduct  of  the  family  in  not  disputing  the 

CoLLtcTOE  OF  adoptiott  would  not  be  evidence  against  Nundo  Mohun.    I  think 

llTMBNgraaH.  jj^  ^jjg  wrong  there ;  for  it  appearing  that  the  adoption  had  for 

a  very  long  time,  forty  or  fifty  years,  been  aoted  upon  and  acqui- 

esced  in  by  the  parties  interested  in  opposing  it,  by  the  members  of 

the  family  whose  rights  had  been  st-t  aside  by  the  adoption  and 
Nvho  had  not  apparently  made  any  opposition  to  it,  I  think  it 
should  be  presumed  that  the  deed  of  which  a  copy  was  produced^ 
and  which  bad  been  filed  many  years  before,  was  a  genuine.onej 
and  the  Subordinate  Judge  was  not  justified  in  setting  it  asma 
upon  suspicion,  on  account  of  the  apparent  character  or  position 
of  the  attesting  witnesses.  From  the  lapse  of  time,  it  was  im- 
possible to  clear  up  any  doubt  of  that  kind.  I  only  mention 
this,  in  order  that  it  may  not  be  supposed  that  in  dismissinfjr  the 
appeal  and  confirming  the  decision  of  the  lower  Court,  we  have 
adopted  the  reasons  of  that  Court. 

I  think  the  plaintiff  has  no  right  to  recover  possession  of  the 
half  share,  and  that  the  decree  of  the  lower  Court  dismissing 
the  suit  ought  to  be  confirmed  with  costs. 

Appeal  dismisied. 
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CHSDAMBABA.  OHBTTY  (Plawtot)  v.  RBNJA  KRISHNA  MUTHU 

VIRA  PUOHAN  JA  NAIKBR  (Dbpendast).  -^-g^- 

[On  appeal  from  the  High  Court  of  Judicature  at  Madras.]  ^«y  7.  S, 

Champerty  and  Maintenance — Frnad—NavaHofi^^Undtte 

Infiueneeand  Threais, 

The  three  childless  widows  of  a  zemindar  instituted  a  suit  agaiust  the 
rightful  heir  to  their  husband's  estatej^i  which  thej  unsuccessful  by  disput- 
ed his  J/Bgltimacy.  Previously  thereto  they  had  obtained  advances  of  money 
from  the  present  plaintiff,  and  executed  in  his  favor  an  agreement  and  a 
bond,whereby  they  secured  to  him  the>payment  of  large  sums  in  case  they 
recovered  their  husband's  estatCiand  virtually  gave  to  him  the  entire  control 
of  t^eir  suit.  Subsequently  they  agreed  with  the  rightful  heir  to  compro- 
mise the  suit,  whidi  compromise  however  was  never  acted  Upon,  partly 
owing,  it  was  alleged,  to  the  subsequent  conduct  of  the  heir.  At  l^e  date 
of  the  compromise,  the  heir,  who  had  jUst  attained  his  majority,  and  was 
without  proper  counsel  or  assistance,  and  acted  under  threats  from  the 
plaintiff  a  powerful  and  wealthy  banker,  that  he  would  carry  on  the  litiga^ 
tion  against  him  per  foe  aut  nefas,  was  induced  contrary  to  his  own  jodg. 
ment  and  sense  of  right,  and  without  any  evidence  that  the  sum  claimed 
was  really  due  to'the  plaintiff  to  execute  a  bond  in  his  favor,  whereby  he 
bomid  himself  to  pay  a  large  sum  of  money  claimed  by  the  plaintiff  as 
being  due  from  the  widows ;  the  plaintiff  on  his  part  agreeing  that  he  w^uld 
traat  such  payment  as  a  satisfaction  ef  his  claim  against  the  widows,  but 
meanwhile  that  he  would  retain  the  securities  which  he  held  from  them. 

In  a'suit  brought  by  the  plaintiff  against  the  heir  to  enforce' the  last  men- 
tioned bondr-HdZdthat  the  bond  was  wholly  invalid'and  fraudulentasagainst 
the  defendant,  and  that  as  there  was  no  privity  of  contract  between   the 

plaintiff  and  defendant  independently  of  the  bond,  it  could  not  stand  as  a 
security  for  anything  which  might  be  justly  due  from  the  widows. 

Senible — ^The  transaction,  even  if  vaUd,  did  not  amoant  to  a  novation ; 
for  the  plaintiff  never  abandoned  his  claim  against  the  widows,  but  only 
a|2^eed  to  abandon  his  remedy  against  them,  in  case  he  obtained  satis- 
faction of  his  claim  from  the  heir. 

QiKBf*d.~  Whether  the  plaintiff  could  have  recovered  from  the  widows,  if 
they  had  been  successful  against  the  heir,  the  large  sums  of  money  secured 
by  their  bond  and  agroement  ? 

The  law  of  champerty  and  maintenance  is  not  the   same  in    India  as  in 

•  Treient :— SiaJ.  Yf^SjOunuB,  Sib,  B.  Paacock,  Sib  M.  E.  Smith,  ^d  Sib  L.  FuLr. 
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1874        England.  The  English  Stafcufce  with  regard  to  champerty  is  not  applicahle 

Ghbdambara  ^  *^®  mofussil  in  India.    The   Indian  Courts  in  every  transaction  moat 

Ghbttt      decide  npon  the  facts  whether  it  is  merely  the  acquisition  of  an  interest 

^'  in  the  sabject  of  litigation  bona  fide    entered  intaor  whether  it  is  an  an* 

KaisHNA      ^^  or  illegitimate   transaction  got  np  for  the  purpose  merely  of  spoil,  or 

HuTBU  Viai  of  litigation,  disturbing  the  peace  of  families,  and  carried  on  from  a  corrupt 

PtJcHiNJA     Qr  other  improper  motive. 
Kaikkb. 

Fischer  v.  Kamala  Naicker  (1)  distinguished. 

Appeal  from  a  decision  of  the  High  Coart  at  Hadms  (Hoi* 
loway  and  Kindersley,  JJ.^)  dated  3rd  Jane  1872^  afBrming  a 
decision  of  the  Civil  Jadge  of  Trichinopoly,  dated  the  16th 
November  1871.  . 

Teramala  Pachya  Naiker^  the  zemindar  of  Marungapury, 
an  ancient  and  hereditary  zemindari  of  a  class  known  aa  an 
unsettled  polliam,  died  on  the  17th  Jaly  1864|  leaving  three 
widows^  Lekamani,  Paddamani,  and  Chinammani  (the  senior 
widow  being  Lekamani) , and  his  repnted  step-brother  the  defend- 
ant in  the  present  suit  who;  on  the  17th  September  1864^ 
was  recognized  by  the  G-overnmenfe  as  the  person  entitled  to  be 
zemindar  in  succession  to  the  deceased.  The  estate  was  taken 
under  the  managment  of  the  Conrt  of  Wards,  the  defendant 
being  a  minor;  and  the  widows  received  a  monthly  Sbllowano 
paid  to  them  throngh  the  Collector.  The  family  so  formed  lived 
as  an  undivided  family  under  the  law  of  the  Mitakshara* 

About  the  middle  ot  1866  the  widows  laid  claim  to  the 
zemiildari^  on  the  ground  that  the  defendant  was  not  the  legiti- 
mate brother  of  the  late  zemindar.  They  thereupon  ceased 
to  draw  their  respective  monthly  allowances,  and  on  the  2l8t 
December  1866  entered  into  an  agreement  with  the  present  plaint- 
iff, a  we^thly  samkar  or  banker  in  the  district,  which  was  as 
follows  : — 

*  As  with  reference  to  the  moneys  to  be  borrowed  of  you  by  ezecut- 
ing  loan-bonds  in  view  to  meet  the  ezprenses  incidental  to  suing  oat 
(our  claims)  in  the  Revenue  and  Civil  Courts  and  befere  the  superior 
authorities  respecting  our  zemindari,  which  is  now  held  by  the  Coaii 
of  Wards,  in  their  management  on  behalf  of  another  to  whom  it  is 
intended  to   be  transferred,  and    to  meet  our  maiatenaaGe  expeasea 

(1)8  Moore's,!.  A,  170. 
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ire   have   agreed,   of  our   o^n  free-will,   to  repay,    on   demand,   the        1874 
amonnt  so  borrowed  o£   yon  with   xntehesfc  at   the   rates  provided   for  Cbedambaba 
in  snch  bondsj  and  in  oonnderation  of   the  aid  yon  propose  to   give      Cbsttt 
ms   in  money  and  in  exertions   towards  establishing    onr    title   to  the  v* 

said   ssemindari  to  pay  yon   as   allowance  and    gratuity,   immediately      kbisbma 
after  the  zemindaci  is  granted   to  ns,   one  lakh  of   rupees  out   of  the  Muthu  VirA. 
incomes   thereof,  and  a  moiety  of  the    surplus  proceeds  that   may    be    PJ^chanja 
transferred   to  us    by  the  Court  of    Wards ;    you    shall   accordingly 
]m>8eouto  the  ohdma,    and  shall,    immediately   after  the  said   zemindari 
is  granted  to-  ns,  have  the  zemindari  und^r  the-  management  of  your 
awn  ag^ftt,  disburse  the  maintenance  amounts  due   to  us  as  per  agree- 
ment,  the  peshJcaeh  (revenue),  and  the   establishment    charges,    and 
pay   yourself   from   the   surplus  proceeds   the   lakh   cf  rupees  above 
agreed  to  be  paid  to  you,  and  we  shall  redeem   the  zemindari   from 
your  i^^i^t's.  management  only  after  the   said  ambunt   has   been  fully 
paM  to  yon.    In   the  meantime  we   shall  not  transgress  the  directions 
of    your   agent  in    the  matter  eibher  of   the   si^d  elaim  or  of  oiir 
household  affairs,  Ac,   or  of  the  management   of  the    zemindari.    If 
on  the  contrary,  we  fail   so  to  conduct   ourselves,   we   agree  of  our 
Iree-will  to  pay  you  at  once  without    any    objection,  from  out     of  our 
assets  and  those   of  onr  heirs,,  the  principal   and  interest  due   on  the 

h)att  bonds,  the  allowance  of  one  lakh  of  rupees  agreed  above  to  be 
paid,   and    the    amount   forming  a  moiety   of   tho   snrpnls   proceeds 

• 

vemainiBg  with  the  Court  of  Wards  on  that  day.  We  further  agree 
not  to  ezecnte  any  bonds  in  the  matter  of  tills  claim  or  debts  %» 
anybo^  other  than  yoorselE;'' 


On  the  6th  May  1867  the  three  widows  executed  a  bond  to  Iha 
plaintiff,  whereiiib  they  stated  as  follows  i-^- 

^  For  theoosts  of  the  suit  which-  is  now  pendingfibout  the  frauds  used 
against  ourzemincbui,  forour  domestio expenses,  and  for  the  discharge* 
of  thed/»l^t  contracted  by  us  heretofore^  we  have  this  day  borrowed  of ' 
you  Bs.  20,000-  Thepe  Bs.  20,000=^  ^e  shall  pay  on.  demand  in  casb 
with  intei^st  thereon  at  £  per  oent»  per  mensem*'* 

In  SepteB3))er  t368>  a  axab,.  No.  30  of  1663^  was  cpmmenoed  in. 
I^he  name ,  of  Lekamani,  tho  senior  wide w,  against  the  Collector 
of  Trichinoppl  J,  as  agent  of;  the  Court  of  Wards,  ^nd  represent- 
ative of  the  present  defendant's  estatej  for  the  recovery  o£  thp^ 
semindari  and  other  property  of  the  value  of  Ra.  4^11,99773-1. 
Lokaihani  therein  raised   the  q^nestion  of  the  defendant's  legitl*^ 
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1874  macy.  The  Collector  pleaded  that  the  polliam  was  an  unsettled 
Chrdambaea  one^  that  the  Government  in  consequence  had  a  right  to  nomiQate 
a  successor,  and  that  their  nomination  of  the  defendant  was  an  aci 
of  State  which  could  not  be  questioned  by  any  MuuTcipai  Court ; 
also  that  the  defendant  was  the  lawful  heir.  On  the  23rd  July 
1869  the  defendant,  who  had  recently  attained  lii»  majority,  waa 
put  in  possession  of  the  zemindari,  and  immediately  afterwards 
was  added  as  a  party  defendant  in  that  8ait»  No.  30  of  1868. 

The  suit  was  set  down  for  hearing  on  the  16th  August  1869  ; 
and,  on  the  11  th,  Commissioners  arrived  to  take  tbe  evidence  of 
the  widows  at  their  palace.  The  widows  then  appear  to  have 
become  desirous  of  compromising  it,  and  negotiations  for  s^com- 
promise  took  place  on  the  12th  August  in  the  presence  (as  was 
found  by  the  Civil  Judge,  whose  finding  was  accepted  by  the 
Judicial  Commitee),  not  only  of  the  agents  and  vakeels  of  the 
widows  and  of  the  defendant,  bat  also  of  certain  persons  acting 
on  behalf  of,  or  as  agents  for,  the  plaintiff.  The  latter  represent- 
ed that  a  large  sum  was  due  from  the  widows  to  the  plaintiff,and 
that  something    was  payable  to  him  in  respect  of    his  interest 

•  

under  the  agreement  of  the  21st  December  J866  ;  and  it  was 
further  found,  that  although  Lekamani  stated  that  only  a  small 
Bum  was  due  to  the  plaintiff,  the  plaintiff's  agents  threatened, 
that  unless  the  defendant  woald  make  himself  liable  for  the 
sums  claimed,  to  the  extent  of  Rs.  62,000,  the  plaintiff  would 
refuse  to  a  consent  to  the  compromise,  andthatincooseqnence  of 
these  threats  the  defendant  gave  a  note  of  hand  for  Bs.  62,000 
to  one  Runga  Iyengar,  who  was  one  of  the  persons  acting  on  the 
plaintifPs  behalf.  The  next  day  (13th  August)  a  razinama 
was  signed  by  both  parties  and  by  their  vakeels,  which  declared 
that  the  paities  had  entered  into  an  amicable  settlement  of  tho 
suit ;  it  being  agreed  that  the  defendant  should  place  Lekamani 
and  the  other  two  widows  in  possession  of  certain  private  lands 
of  the  zemindari  for  their  lives  with  reversion  to  the  defendant, 
and  that  each  party  should  pay  their  own  costs ;  an^  concluded 
by  praying  that  a  decree  might  be  entered  up  in  accordance 
with  its  terms. 

On  the  15th  August  1869,  the  plaintiff,  who  had  arrived 
at  Marungapury  on  the  previous  day^  represented  that  a  sum  o£ 
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Rs.    67,000,  and   not  of  Bs.   62,000,  was  necessary  to  meet  all ^^^^ 

demands,    and   demanded  and  obtained   from  the    defendant  a  Chedambara 

Gbbttt 
bond    for  that    amount    in  lieu   of  the   note  of  hand    which  he         j^. 

r  etumed.    The  material  part  of  this  bond  was  as  follows  : —   ^        KwBa^A 

MUTBU    YlRA 

•  

PtTC  HA  ffJ  A. 

"  With  reference  to  the  dealings  which  you  had  heretofore  held  with  jjaikbb. 
Lekamani  and  others,  widows  of  my  elder  brother  TenimaJa  Pachya 
Nadker,  the  late  zemindar,  on  account  of  their  maintenance  and  Court 
^osts,  as  per  a  loan  bond  for  Bs.  20,000,  and  an  agreement  for 
Bs,  1,00,000,  the  accounts  being  adjusted  up  to  date,  the  som  which 
was  found  due  by  them,  and  which  alone  was  assigned  to  be  made  by 
me  is  Bs.  67,000.  As  I  have  undertaken  to  pay  you  the  same,  x 
Jiereby  bind  myself  to  pay  you  the  said  sum  of  Bs..  67,000  Tvithin 
the  30th  September  of  the  current  year,  and  get  back  this  bond,  and 
the  bond  and  agreement  above  referred  to.  On  &kilure  to  pay  th^ 
money  within  the  above  prescribeid  time,  1  bind  myself  to  pay  you,  on 
demand,  the  said  sum  of  Bs.  67,000  with  interest  at  ^  per  cent,  per 
mensem,  and  receive  back  this  and  the  aforesaid  bonds  J* 


On  the  16th  August  1869,  the  razinama  was  filed  in  the  suit 
No.  30    of  186$.    But   Counsel  for   the  defendant    objected  to 

it,    the  Civil  Court   refused  to  act  upon  it,    and  the  defendant 

fiubsequently  repudiated  it  before  the    High  COurt.    Onthelst 

September  the  Court  dismissed  the  suit  with  costs  on  the  ground 

that  the  poUiam  being  an  unsettled  one,  the  Court  was  not 
competent  to    entertain  the  suit.    On  the  27th   May  1870,  the 

Eight  Court  at  Madras  reversed  the  decree  of  the  Civil  Court 
on  the  question  of  jurisdiction,  but  declined  to  bind  the  defend, 
ant  by  the  raziama  which  be  repudiated.  An  issue  was 
directed  to  try  his  legitimacy,  and  after  much  conflicting  evidence 
taken  upon  two  remands,  the  High  Court  ultimately  decided 
that  the  zemindar  had  been  begotten  out  of  wedlock,  but  born 
in  wedlock,  and  was  therefore  legitimate,  and  on  that  ground 
dismissed  the  suit,  but  without  costs  as  against  the  defendant. 
This  finding  was  afterwards  confirmed  by  Her  Majesty  in 
Council* 

Before  the  hearing  of  the  appeal  by  the  High  Court,  and 
therefore  before  the  repudiation  of  the  razinama^  the  defend- 
ant made  default  in  payment  of  the  bond  for  Bs.  67,000,  and^ 
accordingly^  the  plaintiff^   on  the  19th  Mach  1870j   sued  tha 
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wa       defendiant  in  the    Civil   Court  of  Trichinopoly  to   recover  tto^ 
ChebambIeT  a™LOunt  thereof    with   interest.    The    defendant    admitted  the^ 

Chbttt      ezecui^ion  of  the  boad^  but  pleaded  that  it  was  invalid^  kiastnnch* 
Rbkja      &s  it  had  been  obtained  by   &aud  and    threats  and    without  any^ 

Krishna     conflideration.. 

PucHAKiA        Oto  the  6th.  August  t870,  the    Civil    Judge  of   Trichinopoly,. 

Naucsb..  -^thout  settling  issues^,  or  taking  any  oral  evidence  on  either- 
side^  dismissed  the  suit  with  costs.  The  material  passage  of  hia^ 
jjudgment  was  as  follows  :— ^'Inasmuch  as  £  find  that  there  is^ 
cwfficient  evidence  on  the  &ce  of  the  Exhibits  A^  B;  and  & 
fli.e.,  the  bond  of  15th  August  1869^  tbe  agreement  of  21st  Decern* 
ber  1866^  and  the  bond  of  6th  Hay  1^67,  respectively)  coupled 
with  what  has  been  eUcited  at  the  hearing».to  leave  no  roomil* 
my  mind  for  doubting  that  the  entire  transactional  commencing 
with  Ibshibit  B.  and  culminating  in  Exhibit  A^  are  tainted  with 
fraud  ;  that  no  consideisation  was  received  either  on  account  of 
Exhibit  B;  or  on  account  of  Exhibit  A^.  and  that  the  transaction 
out  of  whichtthe  plaint  matter  arose  savoured  o£  champenty>. 
I  dismiss  the  suit  with  costs." 

On  the  6th  S'ebruary  1^71,  the  High  Court  at  Madras  reversed 
this  deosee^  and  remanded  the  suit  for  investigatioQ  on  its. 
merits.  On  the  li6th  November  1871^  the  Civil:  Court  passed^' 
its  revised  decree^,  after  taking  evidence  dismissing  the  suit 
with  costs ;  tbe  issues  settled  being,  first,  whether  the  bond  A^ 
had  been  obtained  from^t  th^  defendant  under  undue  iofluenco- 
and  threata  of  the  plaintiK  or  his  people  or  not  ?'  and  secondly, 
whether  the  bond  had  been  given  without  an^  consideration  ? 

The    plaintiff   appealed  to    the  Bigh  Gonirt»    who,  on  the  3r4^ 
June  1  &72,  dismissed,  the  appeal  (1/^    The  plaintiff  then  prefer-* 
red  the  present  appeal  to  Her  Majesty  in  Council. 

Mr.  JSToy,  Q.  0',  and  MK  Mayna^  for  the  appellant,  with, 
reference  to  tbe  oonsideration  for  the  bond^  contended^  that  the- 
abandonment  of  the  tpaansaction  evid^hced  by  the  agreement  of' 
21st  December  1866  was  a<  sufficient  consideration  tosupport^* 
fresh,  contract  with  the  respondent  who  accepted  such  abandon-^ 
ment^    There  was  reasonable  ground  for  the  claim  under  thai^ 

ti)  7  Mad.  a  C,  Bap.,  85, 
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agreement  ot  at  least  lAie  appellant  believed  his  claim  to  be  valid        ^871 
and  therefore  the  case  is   within  the  principle  of  the  oases  of  cbibdam^aua 
-Cook  V.  WngU    (1)  and  CaUiaher  v.  mschofahmn  (2).     llie      C«^. 
appellant  accepted  the  respondent  aa  his  debtor, -although  he       SRenja 
kept  the  widow's  bond  as collnteral  security  ;  this  amonnts  to  hothuViba 
novation.     The  acceptance  of  a  new  debtor  is  the  discharge  of    rjJcHANjA 
-an  old  *one  ;  see  Spenccf'^  case  (3^.     With  I'egard'to   the  issue 
,^asto  Qfidne    influence  and    tftireatS)    there  were  no    fiduciary 
Telations  fcetween  the  appellant  and  reapondent,  which  is  an 
•essential  element  in  cases  where  relief  is  given    againt   undue  • 
influence— Lj/on»  ▼.  Same  {i).    Moreover,  a  threat  to  eiercise 
•«  legal  right  is  not  a  threat  against  which  a  Coutt  will  relieve— 
PotWer  on  Obligations,    p.  18.    If    there    has    been  a  failure 
•of   consideration,  such  failure    resulted  from    the   respondent 
repudiating  the  radnaina^    und    the  respondent    cannot  take 
advantage  of  his  ownBct  for  that  purpose— iSTtraj  v.   Rusaell  (5)^ 
'^he  bond  at  least   is  secntity  to  cover  actual  advances  made 
tinder  it  whether    for    costs  or  maintenance  ;  it    would  be  so 
-even  if  Ohe  English  law  of  Champerty  ^ere  applicable  (which 
it  is  uoi)— Woody.  Dovmes    {6J.    The  transaction  and  bond         v 
•cannot  be  set  aside  without  ^restoring  the  appellant  to  his  origi* 
©al  position— 0Mer«Aat(j  v.  King    (7),  Wilson  v.  Ooupland  {S)^ 
^ael  V.  Doufflas  (9),  and  Price  v.  Easton  (lOj!. 

Mr.  !L&ith  ,Q.O.,  and  Mr.  f.  B.  NoHon,  for  the  respondent^ 
contended  that  the  whole  transction  Was  tainted  with  fraud  > 
md  fliat  the  bond  was  no  security  even  for  advances  made.  No 
consideration  had  been  proved  ;  the  agreement  was  against 
public  policy,  and  had  been  extorted  by  nndne  influence  and 
threats.  The  law  of  champerty  as  applicable  in  India  differs 
from  that  administred  in  England.  The  Courts  there  regard 
the  substance  of  the  transaction,  and  take  into  consideration 
ihe  question  whether    there   has   been    a  hona  fide    intention 

(1)  1  B.&  S.,  55d!  (6;  18  Ve^,  120. 
<2)*L.  R.,  5  Q.  B.,  449.  (7)  2  H:  &  N.,  517. 

(3)  L.  R.,  6  Oh.,  362.  <S)  5  B.  &  A.,  228, 

(4)L.R.,6Eq.,«55.  <9)  1  H.  Bl..  239. 

(b)  28  L.  J.  (Q.  B.;,  279  ;  S.  0.  in  (lO;  4  B.  &  Ad.,  433 
Ex.  Ch.,29L.J.(Q.  B.),  115. 
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1874       to  acqaire    property,  or  whether  the  intention  ia    to  promote 

;  Cbedambara  litigation  or  to  profib  by  inequitable  or  unconscionable  bargains-— 

Chettt     Pitcher  v.  Kamala  Naicker  (I),  Sheikh    Abed  Hossein  v.    Lalla 

Rbnja       UamaaTan  (2),    It    ia    unnecessary    that  a  fiduciary    relation 

Krishna 
MuTHu   VuLA     (1)  8  Moore's  I.  A.,  170$  see  1  Mad*    pronoimoed  in  favor  o£  the  defendanU' 

FucaANJA     H.  Q  Bep,  153.  olaim   in  the   soit    to   set    aside  the 

£iAXS.Ka.              ^2)  B^jort  Mr,  Juatia  Kemf  and  alienations  made  by   their   father,    the 

Mr.  Justice  JS,  Jack»on,  deed  was  to  be  copied  ont  fair  on  the 

BHEIKH  ABED  HOSSEIN  (Prjiiif*  blank  stamp  paper  and  made  over   to 

TiFv)  V.  LALLA  RAMSABAN  and  the  pkintiff.    I  will  meation  here  that 

•  OTBias  (DsrBiTDAzm).*  the   alleged   original    agreement   was 

The  drd  May  1870.  admittedly,    as    far   as  the  plain tilTa 

Champerty — UnconscionaiU  allegation  is  concerned,  departed  from  ; 

Agrs&ment,  and  subsequently,  it  is  alleged  by  tb0^ 

Mr.  C  Qregory  for  the  appellant.  plaintiff,  the  parties    agreed   that   the 

Baboos   Dehend&r  Narain    Bote  and  sum  of  Bs.  2,000,  which  plaintiff  alleged 

Kishen   Sukha   Mookerjee  for  the  res-  he  had  expended  for  the   purposes   oC 

pondents.  the    suit   bronght   by  the  defendants, 

The  following  jcnlgmetits  were  deli*  was   to   represent   the    oonsideratton. 

Tered : —  money      for     which    the    defendants 

were  to   give  to  the^laintiff  an  itUm* 

Ekmp,  J. — ^The  plaintiff  in  this  case  ran   muharrari   lease    of   a   share  in 

is    a  mnkhtar    of    the     Uozufferpore  certain  properties,   one  amongst  these 

2illa.      His   allegation    is    that    the  properties  being  the   maosa  in    which 

defendants,    having    occasion    to  bring  their  own  family  residence    is  situated, 

a  suit  to  set    aside   certain  alienations  It  appears  that  on   a   former   occasion 

made    by    their    father,     and    being  the  plaintiff  in  bringing   bis   suit   was 

straightened  for  means,  applied  to  him,  met   by   a   plea  of  under-valuation  by 

the    plaintiff,    a&d   entered     into   an  the   defendants.      The   plaintiff   thea 

arrangemenc   with    him    that  he,    the  prudently    withdrew  his    suit,  and  has 

plaintiff,  should  carry  on   the   suit    on  now  bronght  it  valuing  it  at    Rs.    SOOi 

their    behalf,    furnishing   all    the    ez*  being  one  year's  profits  of  the  disputed 

penses   of    the    suit,    and   that  in  the  property.    Now     in   a   oase    of   this 

event  of  success  he^  the  plaintiff^  was  description  where  the  plaintiff,  who  is 

to  receive  a  moiety  of  certain  proper*-  a    mnkhtar    of   a   Court,  claims  to  be 

ties,    This  was  the  first  arrangement  entitled  to  cany  into  specific   perform- 

made.   This  arrangement,  it  is  qaid,  was  ance   an   agreement    alleged   to  have 

reduced  to  writing,  and   it   is   alleged  been    entered   into    by   him    and  the 

that  a  rough  copy  of  the  arrangement,  defendants,  which   agreement   savoora 

and   a   piece  of    blank    stamp    paper  of  champerty,  it  is  necessary  that  such 

bearing    the    sig^tnres    of    the    two  a   claim   should    be    certain,  fair,  and 

defendants,  were  made  over  to  a  third  jast  in  all  its  parts.    In  the  case*  before 

party,    Goodur  Sahoy,  on  the   under-  us    we   have    a  mnkhtar  who  asks  the 

standing     that     if    the     High    Court  Court    to    believe     that  he   advanced 

*  Kegular  Appeal,  No.  26  of  1S73,  against  a  decree  of  the  Sadder  Ameen  of 
Tirhoot,  dated  the  lObh  July  1870,  transfered  to  the  file  of  the  Hi^h  Court  by 
order  of  tho  15th  February  1S70,  in  Special  Appeal,  No.  2016  of  1869. 
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should  sttbsmt  between  the  parties  in  order  to  render  void  a        >874 
transaction  fiuch  aB  this — LyonsY.H&me(l),  Earl  of  Aylesford  C»EDAMBAtj^ 

A.  Morria  (2).  •                                          ^"^^ 

BSKJA 

ftcr.  ^OOOia    oArryittg   bh   &  litigatton  rough    dtaft    which    the  witness  Sham  ^*'®^^ 

tth    b<)haif   of    the   defendants   which  Narain    Singh,     the    vakeel  on  part  of      puoHANaA 

was   snooessful    in   special  appeal,  the  the   plaintiff,    says    he    drew  oat,  was      II^aikisb* 

66s't8  of  the  special  appeal    heihg    only  drawn  up  in  the  presence  of  the  defend- 

ifts.    1^  and  some  tonas.    Of  this  sum  ants  or  with    their    consent.     It    may 

of  Bs.    2,000  said    to   have    been    ex-  be,    and    we  think  it  appears  from  th® 

pended,  we  have  no  acconnt  whatever,  whole  of  the    evidence, — ^aor    indeed  is 

The   plaintiff    was    examiJied,  and  out  it  seriously  denied    by  the  pleader    for 

of  Rs.  2,000  he  can    account    for    only  the     defendants,— that     the     plaintiff, 

iEts.  1 10,   namely,  the  Mitiatory  stamp  being  a  speculative  mukhtar,  may  have 

o^  Ks.  50  and  vakeeVs  fees  amounting  adyanced  small  sums,    and    may    hava 

io  Rs.  60  or  65.    We    have    also    what  given  some  portions  of  his  time  in  look« 

is  clear  fronl  his    own    admission    that  ing  after  and  conducting  this  litigation, 

the  mukhta^  entered  into  a  transaction  If  he  has  any  claim   on    that  soore,    he 

in  which  a    blaiik    stamp    paper    was  ought   to    have    brought    this  suit  for 

alleged    to   have    been    signed  by  the  moneys  advanced  and  for  remuneration 

defendants,    whi<Sh    Was    subsequently  for .  his    labor     devoted   to   the    oaae^ 

followed   up    by    a  deed  purporting  to  His  suit  in  the  present  shape  is    not  a 

be    an    istimrari   fiiiJtarrari    lease  of  fair  and   just  demand,  but  a  hard  and 

properiiea  yielding,  according    to   the  nnconsoionable    i  bargain     which     no 

plaintiff's  own  admission,  profits  to  the  Court    of    equity    will    tolerate  for    a 

amount  ol  Bs.  8t)0  per  annum  ;  so    that  moment.      Both     the     Courts    below 

even  if  we  could  belieVe  the  plaintiff's  have    considered   this    case    to  be  one 

Btory  that  he  had  spent    Bs.    2,000     in  which  the  plaintiff  cannot  sustain.    The 

itigating    the   defendant's  suit,  he  has  Judge  was  of    opinion    that  the    case 

obtained  from  them  property    which  at  savoured  of  champerty,  and    he    refers 

ton  years'  pnrohase, — ^and  that  is  about  to  a  judgment   of   the   learned    Chief 

the  low^t  valuation  t^   be   put   upon  Jurtice  Sir  Barnes  Peaoook  in  the  cilse 

property  of  this  description  ^is  worth  of  Brqjo  Kishoree  Daasw   v.  Sreenath 

Rs.  8,000^  Iks  a  return    for    his   money  Boae  (1),  in  which  that  learned  Judge 

and  labor.  liold  that  although   "  he  did  not  mean 

We  have    carefully    considered    the  to  say  that  the  law  of    champerty  is  q, 

evidence    in    this  case  which  has  read  law  applicable  to  the  mofussil,  still  ho 

to   us   in    detail  t     indeed    We    have  thought    that    the    Courts     would    be 

given    tlie   plaintiff     the     benefit     of  exercising  a  very    unsound    discreticA 

having    his    special  appeal  turned  into  and    would    be    acting    upon   a    very 

a    regular    appeal    in    order  that   the  erroneous  principle  if  they  would  allow 

whole  Of    tl^e    evidence   pro   and    com  a  stranger  to  interfere  in  family  affairs^ 

might  be    carefully  Oonsidered  by    the 

Court ; — and  the  result  is  that  there  is  (1)  L.  R.,  6  £q.,  655. 

in  my  opinion    no  evidence    that   the  (2)  L.  B.,  8  Ch.,  484. 

(a)  9  W.  B.,  463,  ut  p.  467. 

67 
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i®^4 Mr,  Eay  Q.C.,  in  reply. 

CHErrT         The  judgment  of  their  Lobdships  was  delirered  by 

V. 

KsfsHNA         ^'^  James  Colvile. — In  this  case   the   appellant   sned    the 
MuTBij  ViRA  regpoQdent^   who  was  the  zemindar  of  Marangapary,  to  recoyer 

Kaiub. 

on  an  agreemenb  between  him  and  tbe  fnlly   heard,   and  the   whole    of    the 

real    hein  tha(»    if  he  could  establish  evidence  gone  into.    I  am  now  satis- 

their  claimi  he  would  be  entitled  to  a  fied   upon   that    evidence     that     the 

share    of    the   estate."    The     present  plaintiff  ought    not    to   get   a   decree 

case  being  one  in  which  a  Mahomedan  and    that    it    is    the    case,    as    the 

speculative   mukhtar    has   chosen   to  defendants   stated   in     their    written 

interfere    in    the    family  affairs   of   a  statement,    that   they  never    entered 

Hindu     family,     in    which     he    has  into  this  contract   at  all.    There  moA 

thought  proper  to  advance,  as  he  says,  undoubtedly  some  talk  of   giving'  the 

the  money  to  carry    on    the    suit   to  plaintiff     a    maurusi   lease    of    some 

set  aside  the  alienations  made  by   the  of  the    lands  in  suit ;   but  even  npon 

defendants'  father,  on  the  understand-  the    evidence    it    is    not   shown   that 

ing  that  he  was   to   be  entitled   to  a  anything   was   settled  as  regards    the 

share  of  the  estate  so  recovered  from  mukarrari    rent,    and    of    course     in 

the  purchasers  in    the    event    of    the  giving  a  muhinari  one    of    the    most 

success  of  the  heirs,  we  think  that  we  important  things  to  be  'settled  is  the 

should  be  ezerdsing    a   very  unsound  amount  of  rent   to  which  the  mtihar- 

discretion  and  acting  npon  very  erro-  raridar  shall  be  liable.    The  mxkjsarrai  ^ 

neons  principles   were    we   to  counte-  potta    seems     to    have    been    drawn 

nance  a  suit  of  this  description.  up    actually    by    the    plaintiff    him- 

The  suit  of   the    plaintiff  and   this  self,    and  he,    I  suppose,   must    have 

appeal    are    dismissed   with    costs   of  put  in  the  amount   of  rent  which  he 

all    the    Courts   bearing  interest  at  6  wanted  to    pay,    and    afterwards    the 

per  cent.  draft   was  fair  copied   on  the  blank 

stamp,  which  purports  to  have  been 

E.  Jackson,  J- — I  wish  only   to  say  signed  by  the  defendants,  without  the 

that  I  quite   concnr   in   the   decision  oonsent  of    the    defendants,     in     the 

passed  by  my   learned   collesgae   and  absence     of     the     defendants,     and 

in   Uie  reasons  given  by  him.    When  without    any  instructions    from  them, 

the   case  was   before   this   Court   in  and   it    appears    even   to    have  been 

special   appeal,  it  seemed  to  me  that  signed  by  the  witnesses  in  the  abssnoe 

the  decision  of   the   lower   Appellate  of  the    defendants.    The    manner    in 

Coort   had    been    passed    against  the  which  all  these  proceedings  have  been 

evidence   in  the  case,  and    it  was   on  carried    on    raises     grave     suspicions 

that  accoant,  and  becanse  the  evidence  against  the  transaction  :  and  the  result 

consisted  of  the  depositions  of  a  large  of   that   transaction  would   appear  to 

number  of  witnesses  and  was  in   some  be,   that  for  a  very  inconsiderable  and 

conf  Qsion,    that    the    hearing    of  the  trifling    sum   a    valoable     and    large 

regular    appeal    was     transferred    to  property  would,  in  the  course   of   the 

this  Court.    The  case  haa  now  been  litigation  regarding  it,  pass  from  the 
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the  amonnt  alleged  to  be  due  upon  a  bond,  the  material  portion  1*7* 
of  which  was  as  follows: — ^Hia  Lordship  read  the  portion  of  chedambaba 
the  bond  set  out,  ante,  p.  518,  and  continued :) — The  respondent  Chbtty 
was  the  younger  brother  of  the  late  zemindar  or  polligar  of  Rbnja 
Marungapury.  He  seems  to  have  been  treated  as  heir  presump-  Uvtbtj  Vira 
tiveby  his  brother.  Immediately  upon  his  brother's  death  he  ^chanja 
was  recognized  by  the  authorities  as  the  zemindar;  and, 
being  a  minor,  he  and  his  estate  were  placed  under  the  gilard- 
ianship  of  the  Court  of  Wards.  It  is  stated  in  the  judge- 
mentsi — and,  if  the  record  in  the  former  suit  which  has  been 
recently  before  the  Court  is  looked  at,  it  amply  appears, — ^that  the 
widows  themselvies  also  recognized  in  the  first  intance  this  boy 
as  the  heir.  And  even  without  going  out  of  the  record,  it 
appears  upon  what  is  strictly  in  evidence  in  this  case,  that  for 
two  years  they  acquiesced  in  his  recognition  by  the  Qovernmeot 
aa  heir,  and  received  at  the  hands  of  the  Collector,  who  was  exer- 
cising the  power  of  the  Court  of  Wards,  certain  sums  by  way 
of  maintenance.  In  December  1866  a  change  came  over  them* 
The  plaintifE  in  this  suit  then  ciame  upon  the  stage,  and  the 
agriaement'  which  is  marked  B  was  executed  on  the  21st  day  of 
that  month.  It  is  an  agreement  of  a  very  singular  nature,  and 
tha  material  portions  of  it  are  these : — (His  Lordship,  after  reading 
the  portions  set  out,  ante,  p.  510,  continued :) — It  appears  then 
that  these  ladies  having  changed  their  mind,  and  determined  to 
claim  the  estate  as  the  heirs  of  the  late  zemindar,  for  that 
purpose  put  themselves  wholly  into  the  power  and  into*  the 
hands  of  the  plaintiff ;  that  they  agreed  to  pay  him  on  demand 
the  maneys  to  be  advanced  with  interest  at  the  rates  to  be 
provided  for  in  the  bonds  which  the  agreement  CQiitemplated 
they  would  give  the  planitiff  for  the  advances  when  made ; 
that  they  further  agreed  that  if  they  succeeded  in. the  suit  they 
would  pay  him  a  lakh  of  rupees  and  a  moiety  of  the  surplns  col- 

defendanta  it^ta  the  hAacU.  oC  their  vioiild  be  a  jaat  remnnerfitionior  his 
law  agent  wlu>  was  oondnoting  tbal    serviceB. 

Utigation.  There  is  nothing  to.  show  I  am  not  satisfied  that'  the  defend*- 
tliat  tho  exf^enee  of  that  Utigation  anta  ever  entered  into,  the  contract 
anvonnted  to  anything  like  the  anin.  set  up,  and  I  would^  alao.  diamisa 
stated   by    tbe  plaintiff^     oe  that  it    this  appeal  with  costs. 
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^^^^ lections,  mortgaging  the  zemindari   ta  secure   those  payments;; 

Cbedambaka  that  they  would  do  nothing  in  the  sait  or    otherwise    without  hia 

HJ1TY     consent ;  and  that  if  they  violated  the  agreement,    they  should  at 

Rbnja       qjjcq  become  liable  to  pay  both  the  principal  and  interest  due  oa 

MuTHo  ViRA  the  loan  bonds,  and  also  the  lakh  of  rupees  and  the  amount  of  the 

^NiiMB  ^     surplus  collections  remainipg  with  the   Court  of  Wards  ou  tha^ 

day. 

Uftder  this  stringent  'agrcomeut  the  suit  No.  30  of  1868  was 
instituted  in  their  names  ;  but  it  is  impossible  to  read  the  agree- 
ment and  to  know  anything  of  the  manner  in  which  litigalioa  is 
conducted  in  India  without  seeing  tbat»  although  the  suit  was 
carried  on  in  tho  name  of  the  ladies,  the  whole  maoagemevt  of 
it  was  committed  to  the  plaintiff,  aud  that  he  was,  as  was  repre« 
sented  in  the  argument,  the  real  dominva  Ktia:  It  further 
appears  that  but  one  bond  was  executed  by  the  widows  onder 
this  agreement,  viz.,  the  bond  which  is  dated  the  26ih  of  May 
1867,  and  purports  to  be  a  bond  far  se3uring  the  repayment  of 
the  sum  of  Rs.  20,000  (the  amount  of  the  plaintifi's  advances  up^ 
to  that  time),  with  interest  at  12  per  centum  per  annum.  Thai 
principal,  if  not  the  only,  question  raised  in  the  suit  by  th& 
widows  was  the  legitimacy  of  their  husband's  younger  brother^ 
The  family  being  a  joint  Hindu  family,  he,  if  legitimate,  was 
unquestionably  entitled  to  the  zemindari  as  the  heir  preferable  ta 
the  widows.  A  further  question  was,  however,  raised  by  the 
Collector  who  defended  the  suit  as  guardian  of  the  minot^ 
zemindar,  viz,,  whether  the  poUiam  was  an  hereditary  estate  at 
all,  or  one  the  succession  to  which,  upon  the  death  of  the  actual 
polligar  was  determinable  by  Government.  The  suit  being  m 
that  state,  the  boy,having  attained  the  ago  of  eighteen,  which  is 
the  age  fixed  by  the  Regulations  for  the  majority  of  a  zemindar(l)„ 
was  put  by  the  Court  of  Wards  into  possession  of  his  estate^ 
and  made  a  formal  defendant ;  and  immediately  upon,  or  very 
shortly  after  that,  the  transactions  which  are  in  question  in  this 
suit  took  place.  We  find  the  dates  given  in  the  judgment  of 
the  Judge,  Mr.  Davidson,  and  there  is  no  doubt  about  them. 
The  defendant  was  instiled  as  zemindar  on  the  23rd   of   July  i 

(1)  See  M^ras  Regulation  V  o{  1804.  s.  1 
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on  the  2Qd  of  August  1869  be   had  notice  tbak  he  hc^d  beea       ^^ 
made  sapplemental  defendant  to  the  suit.    The  suit  was  fixed  Cbbpambara. 
ior  hearing  on    the   Idth  ;    and  on  the  11th,    in  anticipation  of     Chrtty 
(hat  hearing,  certain  commissioners  were  sent  to   Marungapnry      Bbxja 
by  the  Court,  in  order  to  examine  the  widows,  who,  of  course,  j^^*""^V^ 
were  parda  women.    The   widows  seem  then  to   have  become    Pcchaj^ja 
desirous    of   settling    and    compromising    their   suit,    and  tha       ^*^'*» 
teruds  upon  which  they  were  willing  to  compromise   were  finally 
embodied    in  a    razinama.     Those    terms,    however^    did  not^ 
include  any   subsidiary  arrangement   to  be  made  in    respect  of 
the  money    which  was  due    from    them  to  the    plaintiff ;    tha 
razinama  only  expressed  that  they  were  willing  to  consent  to 
the   dismissal    of  their  suit    upon    the  terms  of  their    having 
assigned  to  them,  certain  villages    by  way  of  maintenance,   and 
each  party  paying  his  Qwn  costs^ 

As  to  what  took  place  on  the  11th  and  the  subsequent  daya 
there  is  a  considerable  conflict  of  testimony ;  but  their  Lordshipd 
adverting  to  what  was  said  by  Mr.  Davidson,  the  Judge,  aa 
to  the  credit  due  to  the  witnesses  on  either  side,,  and  particularly 
as  to  the  manner  in  which  the  zemiuda^r  gave  his  evidence,  and. 
to  the  fact  that  the  finding  of  the  learned  Judge  has  been 
adopted   by  the  superior  Couxt»    have  no  doubt    that  it  is  their 

duty,  upon  any  matter  of  fact  uppn  which  the  '  testimony  i& 
conflicting,  to  adopt  the  finding  of  the  Zilla  Judge.  It  must„ 
therefore,  be  taken  as  found,  that  on  the  12tb,  when  the  first 
negotiation  foi?  the  coyipromise  took  place,  there  were  present 
OA  that  occasion  npt  only  the  vakeels  and  agents  of  the  non^inal 
parties  to  the  soit,  but  certain  persons  acting  on  behalf  o£,  or  as. 
agents  for  iL  the- appellant;,  that  the  latter  then,  contended  that 
the  compromise  could  not  be  candied  into  eiffeet  without  their, 
principal's  consent  ;  that  a  large  anm  of  money  waa  djae  fronL 
the  ladies  to.  him ;  that  something  was.  to<be  paid  to  him  in 
•respect  of  his  interest  under  the  agreement,  and  tba^t  it  lay  upoa 
the  ssemmdar  to  make  those  payments.  It  must  further  be  taken 
to  be  found  that,  although  Lekamaiui,  the  principal  widow,  stated 
that  the  sum  due  to  the  plaintiff  was  smalls,  his  agent  made  use 
of  threats  to  the  respondent  to  the  effect  that,  unless  he  would 
Biake  himself  liable  for  money  to  the  amount  of  Bs,  62,000,  the 
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1S74       consent   of  the  plaintiff   to  the  compromise  would  be  refased  ; 

Gbrdambaka  that  the  case  would  go  on^    and  would  probably  terminate  in  th» 

Ohkttt      j^gg  ^f  jjj^  zemindari.     Th^ir  Lordships    cannot  doubt  that  such 

RvNjA      threats  were  used  :    that  the  note  for  Rs.  62,000  was  given  by 

Krishna  •  *  •»  w 

UvTHv  Visa,  the  respondent  in  consequence  of  them,    and  that  that  note  waa 

Pdchanja    jjqIj   given,  as    it  has  been    once  or   twice  represented   in  the 

argument,  to  Lekamani  or  anybody  on  Lekamani's    behalf,  but. 

was  given  to  Bnnga  Iyengar,  who  was  one  of  the  persons  acting* 

on  behalf  of  the  plaintiffs. 

The  note  having  been  thus  given  and  obtained  oa  the  12th,. 
the  razinama  was  signed  by  Lekamani  and  the  respondent 
on  the  13th.  In  the  meantime  a  messenger  had  been  sent  froift 
Marungapury  to  bring  the  plaintiff  from  Shivagunga,  where  he 
seemato  have  resided.  It  is  atated  that  he  was  sent  ioren  the 
nth,  but  that  he  did  not  arrive  nntil  the  evening  of  the  I4th. 
On  the  15th  there  was  a  further   transaction.     He  asserted  that 

Ss.  62,000  was  not  a  sikfficient  satisfaction  of  hia  claims,  and! 
that  he  must  have  Bs.  67,000i  As  to  what  then  took  place*, 
there  is  again  a  considerable  conflict  of  evidence.  It  ia  swora 
by  him  and  by  his  witnesses  that  soose  examination  of  hia 
accounts  waa  made ;.  that  by  the  account  so  rendered,  it  appeared^ 
that  he  had  actually  advanced  to.  the  ladJes  Bis.  5S^00(H  althougb 
a  bond  had  been  taken  for^  only  Bs.  2.0*^000 ;,  that  he  estimated 
the  compensation  ta  be  allowed  for  the  further  benefi/i  which,  if 
the  suit  had  been  soccessftd,  he  might  have  derived  under  the 
agreement  B,  at  the  sum  of  Bs.  13)000  odd  ;.  that  the  B».  67,00& 
were  compounded  of  those  twa  sums,  and  that  the  respond* 
ent  voluntarily  executed  the  bond  A  for  that  amount.  On 
the   other  hand,  the  case  made  for   the  Eespondenj;  (which  ia. 

deposed  to  both  by  turn  and  his  witnesdes)  is  thaA  there  was  no> 
rendering  of  aooounts  at  all ;  that  there  wa«  merel;^  &  demandi 
f6r  Bs.  67,000 instead  of  the  Bs.  62.00Q,'^  and  that  the  plaintifB 
him^lf  then  renewed  the  threats,  which  had  •  been  previousljr 
made  by  his  agents.  . 

Some  but  not  aU  of  the  witnesses  say  that  he  threatened.  i£ 
his  demand  was  not  acceded  to ^  not  only  to  go  on  with  the 
pending  suit,but  also  to  sue  on  the  note  of  hand  for  Bs.  62,000« 
Allj  howevevj  speak  ta  threats  to  the  effect  that  he  wooLi  go  oo. 
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with  the  suit,    that  he  would  carry  it  through  all  the  Courts  up       ^^^^ 
to  this  board,    aud  that  the  result  to   the  young  semindar  would  cbedambarb 
probably  be  the   loss  of  his    Kemiudari  and  the   ruin  which  had       "^ 
fallen  upon  other  aemindars  j  .they  also  swear  that  the  respond*      Rknja 
ent  in  vain  asked  for  time  to   consult  the  Collector    who  had  so  jaxjtuv  yxsa 
recently  been  his  guardian>    and  that>    under  the  pressure  so  put    ^]^,^2j[^ 
upon  him,  he  was  induced  to   execute  the  bond  for  Es.  67fiOO. 
Their  Lordships  have  already  said  that    when  the    evidence  is 
conflicting,  they  must  adopt  the    view  which  was  taken  of  it  by 
the  Judge,  Mr.  Davidson.    They  must,  therefore,    hold  not  only 
that  the  respondent  acted  uuder   the  pressure   of  the  threats 
deposed  to,    but,  upon    the    material    question    whether   any 
adbounts  were  rendered,  that  there  was  no  accounting  at  all,-<-that 
the  sum  for  whiph  the  bond    was  given  was  an  arbitrary   sum 
fixed    by  the   plaintiff   as  the  amount   for  which   he  would  be 
content  to  allow  the  arrangement  between  the  widows    and  the 
Eemindar  to  be    carried  out.    It  may    observed    that  the  bond 
as  drawn  out,i8  not  altogether  consistent  with  the   story  told  by 
the  plaintiff  himself,  since  on  the  face  of  it  the  Bs.  67,000  would 
appear  to  be  the  balance  found  to  be  due  in  respect  of  advances, 
for  maintenance,    and  for  costs  ;  whereas    upon  the    statement 
and    admission    of  the  plaintiff  himself,    it  included  the  sum  of 
Bs.    13^000    and  odd    as  a   compensation  for  that    contingent 
advantage  which  he  was  to   derive  under    the  agreement  B,  in 
the  event  of  the  success  of  the  suit. 

It  may  be  well  to  state  what  afterwards  took  place  before 
considering  the  legal  effect  of  these  transactions.  On  the  I6th 
of  August  the  suit  came  on  for  hearing ;  the  razinama  was 
then  presented,  but  Mt«  Norton,  who  had  been  counsel  for  the 
Collector^  as  guardian  of  the  infant,  and  who  appeared  on  that 
day  as  counsel  for  the  eemindar,  now  adult,  before  the  razinama 
was  filed  and  €kcted  upon,  prayed  for  an  adjournment.  That  was 
granted,  and  on  the  31st  of  August  the  case  came  on  for  final 
hearing.  Mr.  Norton  then,  as  Advocate-General,  acting  for  the 
Collector  alone  and  not  for  the  semindar,  raised  the  question 
which  was  lately  before  their  Lordships  and  was  then  finally 
decided,  viz.,  that  the  estate  was  not  hereditary  3  that  the 
nomination  of  the  infant  zemindar   as  the  next  zemindar  was  an 
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1874       act  of  Stete  with  wbich  the  Mutiicipal  Court  had  nothing  to  do  ; 

Cbedambara  and  upon  that  plea^  which  mast  now   be  taken  to  be  nnsnstain** 

CaETTic      ^y^Y^^  ^^^   Jadge  dismissed  the  plaintiff's  claim^    directing  her  to 

Benji  pay  all  the  costs.  Lekamani  thep  appealed  against  that  devisioH^ 
^luTHoViBi  No  dotibt,  fihe  might  have  acquiesced  in  thd  title  of  the  zemin- 
^^kb!^  dar,  and  they  might  have  privately  carried  otit  the  arrangetaents, 
supposing  they  were  to  be  carried  out,  upon  which  they  had 
previously  agreed^  However>  she  saw  fit  to  appeal ;  but  by  her 
•  appeal  she  sought  only  that  the  decree,  instead  of  being  thd 
decree  that  vTas  made,  should  be  a  decree  framed  iu  consonance 
with  the  razinama.  In  this  she  did  not  go  beyond  her  rights^ 
The  respondent  appeared  upon  the  appeal  by  his  counsel,  and 
treated  the  razinamn  as  a  thing  altogether  gone,  and  by  which 
he  was  no  longer  bound*  The  High  Court  seems  to  have  consi« 
dered  that  that  was  so^  and  that  the  razinanta  was  to  be  out 
of  the  cssev  They  dealt  with  the  ground  upon  which  the  suit 
had  been  dismissed,  and  finally  decided^  in  a  very  elaborate 
judgment  which  has  since  been  confirmed  by  Her  Majesty  iu 
Council,  that  there  was  nothing  in  that  ground  ;  that  the  estate 
must  be  taken  to  be  an  hei'editary  estate,  and  that  the  succession 
to  it  was  to  be  determined  by  the  Civil  Courts  according  to  the 
ordinf^ry  law  of  inheritance^  They  then  gave  the  widow  time 
to  consider  wh^ether  she  would  press  her  suit^  and  have  the  case 
remanded  in  order  that  the  issue  as  to  the  legitimacy  of  the 
respondent  might  be  regularly  tried.  The  widow  elected  to 
have  that  issue  tried^  The  case  was  remanded)  and  the 
respondeat  was  found  to  be  legitimate^  The  widow  afterwards 
appealed  against  that  descision  to  Her  Majesty  in  Council,  and 
her  appeal  upon  that  point  was  dismissed.  Therefore|tho  question 
of  the  legitiamcy  was  fought  out  between  the  parties  to  the 
bitter  eud^ 

Now,  upon  the  tvansactionis  which  took  place  between  the  Uth 
and  16th  August,  several  questions  have  been  raieed.  Th^ 
issues  settled  in  this  suit  were  in  effect  whether  there*was  any 
consideration  for  the  bond;  and  whether  the  bond  had  been 
obtained  by  such  Undue  pressure  and  threats  as  were  sufficient 
to  vitiate  the  contract.  And  the  principal  questions  whch  have 
been   argued  at  the  bar  arci  first>  whether  there    was  sufficient 
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ooDStd^ration  for  the  bond  ;  next,  whether,  if  there  were,  there ^^^ 

hiiA  not  been  a  failnreof  that  consideration  ;  and  thirdly,  whether  Ghbdaxbaiu 
the  plea  impeaching  the   bond  on  the  ground  of  pressure  and     ^^^' 
threats  could  be  supported.  Bsnja 

Upon  the  first  point  their  Lordships  will  assume,  at  all  events  -^^^^jj  y^j^ 
{<ir  the  sake  of  argctment,    that  if   the   transaction  had  been    ^''^^^ 
between  parties  dealing  with  each   other  at  arms'  length/  and 
unaffected  by  any  of  the  circumstances  on  which  the  third  plea 
is  founded,  there  would  have  been  a  sufficient  legal  consideration 
to  support  the  bond. 

Assuming,  however,  that  there  was  a  real  substantial  debt 
due  to  the  appellant  from  the  women  on  an  agreement  to  which 
no  objection  could  have  been  taken  ;  that  there  was  a  bona  fide 
arrangement  by  which  the  widows  were  to  have  there  suit 
dissmissed  ;  and  that  one  iterm  of  that  arrangement  was  that 
they  should  be  relieved  of  the  debt  due  to  the  plaintitF,-^* 
their  Lordships  must  observe  that  they  agree  with  the  Judges 
of  the  High  Court  in  holding  that  the  transaction  would  hardly 
amount  to  what  is  called  a  '^  novation/'  It  was  not  a  trans- 
action by  which  the  widows  were  altogether  released  from 
the  debt  which  they  had  incurred  to  the  plaintiff^  nor  was 
the  plaintiffs  position  altered  by  reason  of  his  having  lost  hia 
remedy  against  them.  It  appears  upon  the  face  of  the  bond 
that  he  was  to  retain  hi^  securities  against  them  until  the  bond 
was  satisfied  ;  and  that  the  contract  on  his  part  was^  in  fact^ 
rather  an  agreement  to  abandon  his  cemedy  against  them  on  the 
payment  of  the  Rs.  67,000  than  an  actual  abandonment  at  the 
time  of  the  transaction. 

The  question  which  has  been  raised  as  to  the  failure  of  consi- 
deration^ if  it  were  necessary  to  determine  it^  might  present 
some  difficulty.  It  is  quite  clear  that  the  respondent  never  got 
the  benefit  of  that  for  which  he  stipulated ;  that  cirsumstances 
prevented  the  razinama  from  being  acted  upon  ;  and  that  in 
fhg  events  which  afterwards  took  place  he  was  exposed  to  have 
his  title  ({Uestioned  and  carried  up  to  the  Court  of  ultimate 
appeal,  just  in  the  same  way  as  it  would  have  been  litigated  had 
the  razinama  never  been  executed.     On  the  other  hand,  there 

iS;  no  doubtj  a  good  deal  of  truth  in  the  argument  of  Mr.  Mayne 
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1874       to  the  effect  that  the  failure  of  oonaideralioQ  was  ia  somo  degree 

OhbdambIrI  ^^^  ^  ^^^  respondent  himself  ;  and  that  if,  when  the  widow  had 

Ohettt     appealed  from  the  first  decision  in   her  suit  and  claimed  the 

Bbnja       benefit  of  the  razinama,  he   had  joined  in  also  asking  for  the 

Kribana     benefit  of  the  razinama,  the    whole    transition  might  have 

PucHANj? *  been  carried  out  as  the  parties  bad  originally  intended  it  shonld 

If AiuB.      ^^     j|.  jg^  however,  unnecessary  to  decide  this  qu  estion,    since 

it  appears  to  their  Lordships  that  the  respondent  is  entitled  to 

succeed  on  the  other  issue  settled  in  this  suit. 

What  was  really  the  position  of  the  parties  7  Here  was  a  man 
who  had  originally  nothing  at  all  to  do  with  this  family.  All 
the  members  of  the  family  appear  at  first  to  have  been  agr^d 
that  this  young  boy  was  the  true  heir  to  the  zemindari.  The 
widows  afterwards,  then,  either  of  their  own  mere  motion,  or  at 
the  instigation  of  the  plaintiff  or  his  agents,  determined  to  dt3« 
pute  that  title.  They  next  deprived  themselves  of  all  freedom 
of  action  with  respect  to  the  suit  which  they  thought  fit  to  bring, 
by  giving  the  interest  and  the  powers  which  are  given  by  the 
agreement  B  to  the  plaintiff. 

With  respect  to  the  law  of  champerty  or  maintenance,  it  must 
be  admitted,  and  indeed  it  is  admitted  in  many  decided  cases, 
that  the  law  in  India  is  not  the  same  as  4t  is  in  England.  The 
Statute  of  Champerty,  being  part  of  the  Statute  Law  of  England 
has  of  course  no  effect  in  the  mof  uasil  of  India ;  and  the  Courts 
oljlndia  do  admit  of  the  validity  of  many  transactions  of  that 
nature,  which  would  not  be  recognized  or  treated  as  valid  by 
the  Courts  in  England.     On  the  other    hand,    the     cases    cited 

show  that  the  Indian  Courts  will  not  sanction  every  description 
of  maintenance.  Probably,  the  true  principle  is  that  stated  by 
Sir  Bai-nes  Peacock  in  the  coursia  of  the  argument,  viz.,  that 
administering,  as  they  are  bound  to  administer,  justice  accord- 
ing to  the  broad  principles  of  equity  and  good  conscience,  those 
Courts  will  consider  whether  the  transaction  is  merely  the 
acquisition  of  an  interest  in  the  subject  of  litigation  ^bona  J^ 
entered  into,  or  whether  it  is  an  unfair  or  illegitimate  trans- 
action got  up  for  the,  purpose  merely  of  spoil,  or  of  liti- 
gation, disturbing  the  peace  of  families,  and  carried  on  from 
a   corrupt  or  other  improper    •motive.    Now^     looking  at  all 
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the  facts    of  this  case,  their  Lordships  think  it  is  extremely       1874 
doubtful  whether   the  ^  plaintifE  could  havo  recovered  on  this  ohkdambara 
agreement  if  the    question  had    arisen  between    the  widows     Chettt 
and  the  plaintiff  after  ho  had   got    the    estate   for    them ;  who-      Rbnja 
ther,    upon  the   principle  laid     down    by    PeiMJOck,     C.J.,   Jomothu^Viba 
Brqjo  Kiahoree  Dassee  "7,  Sreenath    Bose   (1),  cited  by  Kemp,  J.,    Puchanja 
in  the  case  of  Sheikh  Aied  Hosaein  v.  Lalla  Ramasaran  (2) 
the  Courts  might  not   have  refused   to   enforce  such  an  agree- 
ment.     The  principle  laid  down    by    the    learned    Judge    was 
that  although   the    law  of    champerty  was    not  a   law   appli- 
cable to  the  mof  ussil  the    Courts   would  be   exercising  a  very 
unsound   discretion,    and   acting    on  a    very    erroneous   prin- 
ciple, if  they  were    to    allow  a  stranger    to  interfere    in    family 
affairs,  by  an  agreement  between  him  and  the   real  heirs    that 
if  he  should  establish    their    claim    he  should  be    entitled  to  a 
share  of  the  estate.     Nor,  in  holding  that   such   an   agreement, 
could  not  be  enforced  would  the  Courts,    as  it    seems  to  their 
Lordships  be  running  counter  to   what   was    decided    by    this 
Committee  in  the  case  of  Fischer    v.  Kamala  Naiher  (3)  ;  for  the 
judgment  there  assumes  that  if  the   agreement  is    i^omethin^ 
against  good  policy  and  justice,    something  tending  to  promoto 
unnecessary  litigation,  something  that  in  the  legal  sense   is  im- 
moral, it  cannot  be  supported.     But  it  is  not   necessary  for  their 
Lordships  to  decide  a   question  which  has  not  arisen,  viz.,  what 
would  have  been   the  rights   of  the  appellant    as  against  the 
widows.     It  is  sufficient  for  them  to  say  that    they   are    dealing 
witlia  person  who    had    got  up,  or  at  all  events  intervened  in,  a 
suit  with  which  he  had  no  necessary  concern  ;  who    bad  made 
himself  dominus  litis  in  that   suit,  and  had    acq^iiired     over    the 
plaintiffs  in  it  the  power  of  preventing  them  from,   doing    what 
they  felt  to  be  right  and  just ;  and  from  interested    and  corrupt 
motives   was    exercising    that  power.     The  aemindar    must  be 
taken  to  have  been  the  legitimate  heir  ;  and  even,  if  the   widows   ' 
had  bo^m  fide  entered  into  the   litigation  to  dispute   that  legiti^ 
macy^  it  &  perfectly  clear  that  at  the  time  when  this  transaction 
took  pTace>  they  had  come  to   a  better   mind,  and  had  satisfied 

(1)  9  W.  B.,  403.  (^^n««»p.5i&note. 

(3)  8  Moore's  I.  A.,  170. 
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1874       themselves  that  the  right  thing  as  regarded  the  boy  and  as 
Chrdambaba  regarded  the  family  was  toaoqaiesca  in  his  title,  to  admit  his 
OuBTTY     legitimacy,  and  to  allow  him  to  remain  aemindar. 

^snnk         Their  Lordships  think  it  would  be  contrary  to  every  sound 

MuTHu  Visa  principlo  o£  justice  and  of  policy  to   permit  a   person  who  ha^ 

Kaiub*     acquired  this  sort  of  irregular  interest  in  a  suit,  and  a   power 

which  cannot  be  safely  conceded  to   any    speculator,    to  n^ake 

bis  power  of  preventing  ^  family  arrangement  so  just  i^nd  proper 

from  being  carried  into  effect  the  means  of  exIfOrting  a  largei 
Bum  of  money  from  the  person  whose  title  had  been  unjastly 
challenged.  The  case,  however,  does  not  rest  here.  The  trans- 
action was  not  one  entered  into  between  two  personsfi  eapR  oC 
whom  was  capable  of  taking  care  of  himself-  Here  w^s  a  boj 
of  eighteen  without  proper  counsel  or  assisstanoe  ;  for  suph  of  hi^ 
servants  as  gave  him  any  advice  thought  with  him  that  hci 
should  do  nothing  until  he  could  see  the  Collector ;  and  hi^ 
vakeel,  who  was  represented  as  his  legal  adviser  in  the  matjier^ 
disowns  having  given  him  any  counsel,  and  haa  been  treated  ap 
having  failed  in  his  duty  in    refusing  that    Counsel.    There  is^ 

moreover,  clear  evidence  that  he  was  thr^tened  witb  ^b^  pan- 
sequences  of  not  immediately  acquiescing  in  the  pUiut\)S'a 
demand  ;  that  these  threats  were  addressed  by  a  powerful  m^ii 
to  a  boy  and  were  therefore  likely  to  disturb  his  mind  an^ 
render  him  incapable  of  acting  as  a  free  agent.  Whoever  has 
had  to  do  with  litigation  in  India  must  know  that  such  threabi 
are  of  far  greater  weight  there  than  they  would  be  in  thie'copntry. 
This  suit  Was  one  in  which  the  legitimacy  pf  the  reaponden|^  Yf^9 
called  in  question  ;  and  the  person  threatening  was  a  person  can* 
versant  with  law  suits^— •a  person  t>f  great  wealth  and  j^rei^ 
power ;  and  we  all  know  how  easy  it  is  in  India  upon  f|i|oh  f» 
issue  as  that,  to  get  up  any  amount  of  false  evi^pnpe^  and  thM 
it  is  not  because  a  man  has  a  true  case  that  he  is  waxo  to  briqg 
it  to  a  successful  issue.  Their  Lordships  think  the  Jadges  ^ 
the  High  Court  have  rather  understated  the  ci^e  when  t^^f 
treated  the  threats  as  threats  only  of  oonsequend^  perfaet^ 
legal; for  (putting  aside  the  threat  as  to  suing  on  the  note  for 
Bs,  62,000,  which  is  not  so  satisfactorily  proved  as  the  others,) 
they  think  that  the  threats  proved  may  well  be  taken  to  bo 
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threaia  of  canying  on  the  litigation  against  the  respondent  per       ^^74 
fn8  aui  nefas.    In  any  caae  they  were  threats   whioh  overcame  Cubdaxbara 
his  free-will,  and  indaced  him,  contrary   to  his  own  jndgment       ^^^ 
and  his  own  sense  of  right,  and  without  any  evidenoe  that  any       Bbhja 
such  snm  as  was  claimed  waa  dne,  to  execute  the  bond  extorted  Tdimfu  Yxba 

-  V.  PUCHAWJA 

from  him.  Kaimb, 

That  being  their  Lordships'  view,  they  think  that  the  Conrt 
below  wap^ight  in  I|olding  that  the  bond  cannot  stand  agpaii^st 
the  respondent,  (t  is  not  neoesa^^ry  to  g^  into  the  question, 
which  has  been  argued  on  both  sides,  as  to  the  power  of  the 
Court  to  make  the  bond  fitand  i^s  a  security  for  what  may  really 
Ii%Te  been  advanced.  It  is  not  neoejsisary  to  oopdider  wbetlior  in 
a  suit  brought, to  enforce  a  fraudulent  deed  against  a  person 
from  whom  something  is  justly  due,  a  Court  of  Justice  ought  to 
exercise  the  power  of  saying  that  such  a  dead  ^hall  stand  a$ 
security  for  what  is  really  due  j;  because  in  this  case^  but  for 
the  bond  which  was  thus  extorted  from  him,  nothing  wi^s  ev&p 
doe  irqvf^  the  ie8pon4eT(t  to  tl^e  appellant,  and  there  existed  no 
privity  of  opntraot  between  iihcim. 

(JpQn  th^se  groanda  their  Lordships  think  that  the  decisions 
of  the  Courts  below,  now  under  appeal,  were  right^  and  they 
must  humbly  i^dvise  Her  Majesty  to  affirm  themj,  and  t^  diamisg 

this  appeal  with  9ast9. 

App^  dismissed. 

Agents  for  the  appelhnt :  MescNrs.  Jonee,  Blaa>tand,  and  San^ 

Agenta  for  the  respondmt :  likssrs.  Qre^y^  BamUff0^ 
Rowlife,,unA  BcMte. 
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■^^iy  28!      B^an  Sir  Riehard  Ooucb,  Kt-,  Ohusf  .Jutike,  and  Ur.  JuUtm  PinUfetf.' 

CHIJNDBRKANT  MOOKBRJEB  (DBPRWDiLirr)  v.  RAM0OOMA.B 

KOONDU  Alll>  AlfOTHKEtPLAlNTIPFB). 

Cham/periy  and  MaifUmance-'Malicioua  Procedure^RetuonabU  and 
ProhahU  Cause -Agntenunit  against  Puhlie  Policy —Practke^Smtviiy  for 
Costs  hy  a  Person  not  a  Party  to  ths  Suit. 

U  a  deed  dided  17th  Joly  1867  it  wm  recited  that  A  wag  eoUtied  to  certain 
property  then   in   poesesgion   of   D  and  8,  and  that  A,  and  B,  her  haabaiid, 
"  having  no  funds  to  adopt  or  to  commence  legal  proceedings"  for  the  recoyery 
of  the  property^  had  applied  to  C  to  ajaist  them  in  commencing  and  condaoting 
thj»  neceasary    anita   and   to   make  all  the  requiaite  diabnraementa  connected 
tberowtth  nntil  their  final  termination,  and  that  0  had  agreed!  to   db  so,    and 
alao  aa    A  and    B   had  "  no  m^na  whatereV  to  pay  to  them  or  the  iarvivo? 
Aa.  ISOamonthnniil  the  final  termination   of  the  litigafciCn.    Then  followed, 
theappointment  by  A  and   B    of  G  to   be   their   attomay    ta  inatitafca  and 
pmaeonte  all  neceasary  aoita,  to  aign  all   papers  and  docamenia?,  to  receive    aU 
Moneys  and  take  poaaeaaion  of  all  lands,  ftc^,  to  which  A  and  B  might  become 
entitled  under  any   decree  or   order    that    might  be   made,    and"  to  appoint 
attomaya  and  vakeeh^    G  then  covenanted  to  institute  and  prosecute  the  neces- 
sary Buita  and  to  make  the  neceasary  advances  and  payments  and  to  pay  Ba.  160 
a  mpcth  to  A  and  B,    Xh^m  it  waa.sgreed  that  out  of  tha  moneys  or  proceeds  of 
lands,  &c^  recovered,  C  should,  in  the  first  place,  retain  and  reimburse  himself  all 
advances  and  paymjdnta  made  by  him.  with,  interest  thereon  at  12  per  cent.  ;•  in  the 
seoend  place,  retain  to  himself  by  way  of  remuneration  lor  Jils  troable-and  ri^, 
one-tbird  of  the  nett  proceeds  of  the  litigation ;.  and»  in  the  third  place,  make  over 
the  ramaining  two-thirds  to]  A  and  B^    A  and  B  covenanted  not  to   intermeddla 
with  C  in  prosecuting  the  litigation,  that  they  would  render  hinit   all  poasibla 
assistance,  and  that    the  power  of   attorney   giyen  by  them  to  C    should  be 
irrevocable   so   long   as   he  prosecuted  the  litigation   and  paid  tha  monthlJ 
alkwance  of  Ba.  15(k    It  was  provided,  however,  that  if  B  wished  to  devote  all 
his  tioMS  thereto^  he  might  have   tha  managemenjk  oC  the  lUtigation,  hat  under 
the  control  of  0  ;:  and  that  A  and  Hi  might  revoke  the  power  of  aCtomAy   on 
repayment  to  O  of  aU  money  afivanced  by  him  with   i&teresb  at   12  par  cent.  $ 
and  the  sam  of  Rs.  2,000  by   way  of  liquidated  damages.    A  power  was    also 
reserved  to  A  and  B  to  compromise,  but  only  with  tha  consent  of  0^  unless  tho 
sum   to  be  received  on  the  compromise  should  exceed  tha  total  ^mcv^nyt  o£ 
G's  advancea  witk  interest  at  12  per  cent* 
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Inpnranaiioeof.tfaifltgreeineikbasi^twM  iiiititiitadin  tbe  luiinea    o!   A  and  1874 
B  agaixkst  J>  and  E  to  reoover  iKMsession    of  the  property.    This  suit  wae  by  p  ytn  kia  w 

the  High  Oonrt  decreed  in  the  plaii)titf*8  fiirorj  bnt  was,  on  appeal,    dismiised  ^oqkebjes 

by  the  Pxivy  CoanoU  with  costs.    While  the  suit    was  in  the   Goart   of   first  «, 

instance^    D   and  E  applied  to  have  C  added  as  a  party.    This  appUcation  was  KamcooILab 

refnsedj  and  D  aad  B  did  not  appeal  from  itf>p  ref usaL  * 


tbeliitRaiioii;^  and  B  brought  a  saitagilnst  2>  and  JB  Cor  ioagUut^ 
and  obtained  a  decree»  On  the  .  2lst  September  A  and  B  executed  a  memo^ 
randam  of  a^preement,  whereby  C  pnrohased  all  their  rights  in  th'e  two  suits 
birought  by  them  against  2>  and  ^.  D  and  27  now  brought  a  suit  against  C, 
allegfaig  that  they  had  sulfored  loss  and  damage  by  the  litigation  instituted  by 
A  and  B  ;  that  0  was  gnfltfy  of  champerty  and  maintenance  i  that  the  litigation 
was  commenced  and  continued  maliciously  by  O  in  the  names  of  persons  who. 
bad  no  legal  or  equitable  right,  and  without*  reasonable  or  probable  cause  ;  that 
tba  agreement  of  17th  July  1867  was  illegal  and  contrary  to  public  policy  ;  that 
the  litigation  was  oaxried  on  by  0  at  his  own  expense  and  for  his  fiwn  benefit; 
and  ihat  C  was  the  real  mover  in  the  proceedings  and  illegally  used  the  proce* 
dare  of  the  Court  to  the  damage  and  injury  of  the  plaintiffs*  * 

Eeld,  in  the  Court  below  and  on  appeal,  tha^  there  was  reasonable  and 
prdbaUe  cause  lor  the  institution  of  the  wasilat  suit  brought  by  A  and  B 
against  D  and  E. 

'  EeJd  by  Macpbebsoh,  J. — That  the  agreement  of  July  1867  was  illegal  and 
against  public  policy,  as  also  were  the  subsequent  institution  and  maintaining 
of  the  suit  against  D  and  JB  hy  0'-  and  that  the  plaintiffs  were  entitled  to 
recover  from  C  the  loss  they  had  sustained  by  reason  of  the  suits  which  he 
(snbstantially  only  for  his  own  benefit)  had  maintained  against  them. 

J^elef,  on  appeal  (reversing  the  incision  of  the  Court  below),  that  the  suit 
j(9M  not  maintaiilable.  The  English  Statutes  with  regard  to  ohamporty  and 
maintenance  do  not  apply  to  India.  In  England  champerty  and  maintenance 
were  offences  punishable  by  the  Common  Law  ;  and  the  ground  on  whioH  an 
action  is  allowed  in  England,  vi».,  that  C  bad  been  guilty  of  an  offence  by 
which  the  plainUff  had  suffered  damage — does  not  exist  in  India.  The  only 
ground  on  which  agreements  which  savour  of  champerty  or  maintenance 
are  held  to  be  void  in    this    country   is    that    they    are    contrary   to    public 

policy.    Assuming  that  the  agreement  of   July    1867    was    a    valid   one,    and 

■ 

thai  0  did  thereby  acquire  an  interest  in  the  subject-matter  of  the  suit* 
and  supplied  the  means  of  oarrying  it  on,  such  acts  did  not  entitle  the 
plaintiffs  to  maintain  the  present  suit,  or  to  recover  against  C  the  costs  \)t 
the  former  suit.  C  ought  to  have  been  made  a  co-plaintiff  with  A  and  B  in 
the  former  suit,  or  he  ought  to  have  been  called  upon  to  givo  security  for  the 
costs  of  that  suit. 

Afpsal   from  a  jadgment    and    decree    of    Macpberson^  J.j 
dated  the  30th  day  of  March  1874. 
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1874  The  faotfl  of  tbe  ease  are  fallj  set  out  hi  tbe  jadgment  of 

HooKSBju       Maophicb80H>  J.— Tbe    plaiiiitiffs   seek   to   recovw  damaged 
Bam^mar  fr***^  ^^^  defendant  for  in juriee  oaoaed  to  them  by  him  by  mean^ 
KooNDu*     ^f  certain  litigation  carried  on  against  them  by  or  in  the  namea 
of  one  John  McQaeen  and  his  wife. 

The  whole  litigation  wasg  in  fact,  ooadnot^d  by  the  delendalM 
in  the  Aame  of  the  McQaeens,  bnt  at  his  oWn  expenstfi  n&der  an 
agreement  entered  into  between  them  and  the  defendant  on  the 
17th  of  July  1867.  That  agreement  is  embodied  in  an  iiiden* 
tnre^  ia  whioh  it  is  recited  that  Mrs.  McQaeen  is  ealided  ia 
certain  pro^rty  in  Howrahi  then  in  the  possession  of  the 
Koondns  (the  tiow  plaintiffs) ;  that  tbe  McQaeens  "  having  no 
funds  wherewith  to  adopt  or  commence  any  legal  proceedings  '^ 
for  the  recovery  of  the  propertyi  had  applied  to  the  defendant 
to  assist  them  in  commencing  and  condncting  the  necessary 
^  BuitSj  and  to  make  all  the  requisite  advances  and  disbursements 

eon  nected  therewith  until  their  final  termination ;  and  that  the 
defendant  had  agreed  to  do  so^  and  also^  as  the  MoQcreens  hft<f 
''  no  means  whatever/'  te  pay  to  them  or  the  survivor  Rs.  150  a 
month  until  the  final  termination  of  the  litigation.  Tfa« 
HcQueens  then  (by  the  deed)  appoint  the  defendant  their 
attorney  to  institnte  and  prosecute  all  necessary  suits,  to  sign  all 
papers  and  documents j  to  receive  all  moneys  and  take  possession 
of  all  lands,  &0j  to  which  the  McQueeus  may  become  entitled 
under  any  decree  or  order  that  may  be  made,  and  to  appoint 
attorneys  ai&d  vakeels,  &c, ;  and  the  defendant  convenants  to 
institute  and  prosecute  the  necessary  suits  and  proceedingSf  and 

to  make  all  requisite  advances  and  payments,  and  to  pay  the' 
McQueens  Bs.  150  a  month  during  the  pendency  of  the  suits. 
Then  it  is  agreed  that  out  of  the  moneys  or  proceeds  of  lands, 
&c.,  recovered,  the  defendant  shall,  in  the  first  place,  retain  and 
reimburse  himself  all  advances  and  payments  made  by  him,  with 
interest  thereon  at  12  per  cent.;  in  the  second  place,  retain  to* 

himself,  by  way  of  remuneration  for  his  trouble  and  risk,  one- 
third  of  the  nett  proceeds  of  the  litigation  (after  repaying- 
himself  with  12  per  cent.)  ;and,  in  the  third  place,  make  over 
the  remaining  two-thirds  to  the  McQueens.    The    McQueens 


prosecation  of  the  litigation,  and  that  they  will  render  him  aUcE$7NDBRKANT 
posttl^le  a^iioMn^j  i^ad  that  the  power   of  attorney  given  by  ^^o^'wia 
them  to  the  defeodant  shall  be  irreyocable  so  long  as  he  proser  ^mooomab 
catea  the  litigation,  and  pays  the  monthly  allowance  of  Bs*  150;  * 

Bat  there  is  a  proviso  that,  if  McQaeen  ohooses  to  devote  his 
whole  time  to  it^  he  may  have  the  managemen  t  of  the  suit,  but 
nndq^r  the  control  of  the  defendant ;  and  that  the  McQueens  may 
at  any  time  revoke  the  power  of  attorney  given  by  them  to  th^ 
defendant  on  pajping  him  all  that  he  has  advanced,  with  interest 
at  12  per  cent.,  and  the  sum  of  Rs.  2,000  by  way  of  liquidated 
4»mages»  And  power  is  reserved  to  the  McQueens  to  com- 
promise, but  only  with  the  consent  pf  the  defendant,  unless  the 
sum  to  be  received  ob  the  compromise  should  exceed  the  total 
amount  of  the  defendant's  advances  with  12  per  cent. 

This  agreement  having  been  entered  into,  a  suit  was 
commenced  against  the  present  plaintiffs,  on  the  8th  of  August 
1867«  in  tl^e  naipe  of  the  McQueens,  in  the  Hooghly  Gpurt. 
On  the  17ih  of  Apnl  1868  the  suit  was  heard,  and  was  dismissed, 
with  costs.  Thereupon  there  was  an  appeal  to  the  High  Courtt 
which,  on  the  15.th  of  April  1869,  reversed  the  decree  of  the 
fTu^ge  of  Hooghly,  i^nd  gave  judgment  in  favor  of  the  McQueens. 
On  the  11th  of  May  1869  the  Koondus  filed  their  petition 
for  leave  to  appeal  to  thq  Privy  Council.  On  the  14th  the 
McQueen^  (suppreBsiif(^  the  fact  that  an  appeal  had  been  filed) 
got  an  order  for  execution,  under  which  they,  on  the  17th,  wer^ 
fM^tufJly  put  in  possession  of  the  property  est  Howrah,  and  also 
attached  other  propi^rty  of  the  E^pondus  in  order  to  obtain 
payment  of  the  costs  which  had  been  decreed  to  them.  On 
the  10th  of  July  the  High  Court  directed  that  the  Eoondus 
fihould  be  restored  to  possession  (on  giving  security),  unlesft 
the   McQueens   gave  security  for.  what   they   might   receive 

pen4iDg  the  appeal  and  for  costs;  and  on  the  21st  December 
)869  secjtrity  (in  fact  provide^  by  the  defendant)  to  the  extent 
of  Us.  12,0flO  was  given  by  the  McQueens,  who  continued  in 
possession,  and  also  recovered  the  sum  of  Bs.  4»739  from  the 
Eopndus  oy  way  of  costs. 

.Ojql  th^  3rd  of  September  1870  the  McQueens  brought  a  suit 
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^^^^       for  ufosilat  in  the  Hoogblf  Coark  against  the  Eoondtte^  aiicl  gate 
CBUNDERKAVTJticlgmeot  foF  a  large  smn. 

MoouBJEB  jg  September  1871  the  defendant  agreed  to  purchase  the  whole 
Kamooom AR  property  and  all  the  rights  of  the  McQaeenss  thereini  and  in  the 
appeal  to  the  Privy  Connolly  and  in  the  waailat  sntt.  On  the 
2iBt  of  September  in  that  year,  the  HeQneen  ezeooted  what  is 
called  a  memorandum  of  agreement^  which  was  produced  by  the 
defendant's  attorney  at  the  trial,  and  which  is  in  the  following 

words: — ''whereas  we  (the  McQaeens),  for  the  ponsideratioa 
hereinafter  mentioned,  agree  to  sell  and  convey  alt  our  rights 
title^  and  interest  in  the  land,  Sue.  (describing  the  property^^and 
also  all  our  right,  title,  and  interest  of  and  in  a  certain  siyt  in 
respect  thereof  now  pending  in  appeal  to  the  PHvy  Council,  and 
also  all  our  right,  title,  and  interest  in  a  certain  suit  now  pend- 
ing in  the  Hooghly  Court  for  mesne  profits  in  respect  of  the 
ssid  land  and  premises,  to  Chunderkant  Mookerjee  for  the  sum 
of  Ks.  22,000,  made  up  as  follows  : — Rs.  12,500  due  by  us  to  the 
Said  Chunderkant  Mookerjee  for  moneys  paid  tjo  us  and  on 
Our  account,  and  in  respect  of  which  sum  of  Bs.  12^500  we  have 
this  day  examined  the  accounts  of  the  said  Chunderkant 
Mookerjee,  and  find  the  same  to  be  correct,  and  have  signed  the 
said  account  accordingly  ;  the  sum  of  Rs.  500  paid  to  us  this 
day  as  earnest-money  ;  the  further  sum  of  Bs.  5,000  to  be 
paid  to  us  on  the  execution  of  the  conveyance ;  and  the  sum 
of  Rs.  4,000,  the  balance  secured  by  a  promissory  note  of  the  said 
Chunderkant  Mookerjee,  payable  to  us  or  order  three  months 
after  the  date  thereof/'  The  execution  of  this  document  (which, 
it  will  be  observed,  is,  in  truth,  no  agreement  at  all,  but  a  mere 
recital)  is  witnessed  by  the  defendant's  attorney,  Mr.  Hatch. 
Than  comes  a  receipt  signed  by  the  McQueens,  dated  the  14th 
October  1871,  for  Rs;  500,  '*  on  account  of  the  oonsideration- 
money  mentioned  in  the  above  agreement.^' 

On  the  25th  of  June  1872  an  order  was  made  by  the  Privy 
Council,  reversing  the  decree  of  the  High  Court,  with  cosCa  in 
the  Courts  below,  in  addition  to  the  sum  of  £312-10-4  for  the 
costs  of  the  appeal.  Subsequently  the  judgment  in  the  wastlat 
ftuit  was,  on  review,  set  aside,  and  the  suit  dismissed  with  costs. 
On  the  14th  of  September  1872  the  Koondus  were    restored  to 
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posseasiaB.    There  is  no.  doubt  whatever  that  the  whole  o£  the       ^^^^ 
proceedings  in  Oonrt,  from  fi  rst  to  last,  although  taken  in  the  Chundbixant 
name  of  the'MoQaeens^  and  with  their  consent,  were  taken  under         «. 
the  instntotions  and  at  the  expense  of  the  defendant.     Through-  ^^^^^ 
oat^  the  MoQaeens  may  have  assisted^   but  the  strings    were 
pulled  entirely  by  the  defendant. 

The  plahififfs  sue,  alleging  that,  though  they  have  eventually 
been  successful  in  the  Privy  Ooancil,  and  have  beeu  restored  to 
the  possession  which  they  had  before  the  litigation  began,  they 
hav^y  in  oonseciaeuce  of  these  proceedings,  sustained  a  loss  of 
about  Bs.  25,000. 

The  plaint  may  be  said  to  have  two  aspects.  Tt  says  that  the 
defendant  was  guilty  of  champerty  and  maintenance,  and  acted 

illegally  in  instituting  and  maintaining  the  suit,  and  that  the 
litigation  was  commenced  and  upheld  maliciously  by  the  defend- 
ant in  the  names  of  persons  who  had  no  legal  or  equitable  right 

and  without  reasonable  or  probable  cause. 

I  may  say  at  once  that  I  do  not  think  it  possible  to  support 
the  plaintilEs'  suit,  so  far  as  it  rests  on  the  allegation  that  the 
original  suit  by  the  McQueens  was  brought  without  reasonable 
or  probable  cause.  Whatever  the  result  in  the  Privy  Council 
may  have  been^  it  cannot  be  said  that  there  was  no  reasonable  or 
probable  cause  when  a  Division  Bench  of  this  Couvt  actually 
decided  in  April  1869  in  favor  of  the  McQneens. 

But  the  plaint  also^  after  charging  that  the  agreement  entered 
into  by  the  defendant  with  the  McQueens  savours  of  champerty 
and  maintenance,  and  is  illegal  and  contrary  to  public  policy, 
alleges  that  the  litigation  was  instigated  and  carried  on.  and, 
conducted  by  the  defendant  at  his  own  expense^  and  with  a  view 
to  his  own  benefit,  and  that  the  defendant  was  the  real  mover 
in  the.  proceedings,  and  unlawfully  used  the  procedure  and 
proc€|sa  of  the  Court  to  the  damage  and  injury  of  the  plaintiffs.; 

So  far  as  the  facts  are  concerned^  there  is.no  doubt  thtvt   the 
litigation  was  entered  into  by  the  defendant  iu  pursuance  of  the  . 
agreement  of    the  17th    Jcvly  1867,,  and   was   instigated;  at\d 
carried  on  and  conducted  by  th^  defendant  at  his  own  expense, 
and  with  a  view  to  his  own  benefit,  and  that  he  was  the  real 

mover  in  all  theKprooeedings  which  were  had  in  th^  namo  of  the 
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^874       McQdeens.    There  is  flo  doubt^  too,  tbiitTie  riseS  the  ^^rocednre 
Chdndxbkant  Btid  process  of  the  Court  to  the    damage   and  injdr|r  ot   thb 
MooKjBJM   plaintiffs. 

Bamooomab       Bat  was  there  anything  illegal  or  against  pitUio  policy  ^  the 

KooNDu.     agreement  of  July  1867,  and  the  snbsequent  instftiltion  and 

maintenance    of  the  suit  by  the    defendant?    And^    even  if 

the^e  were,  have  the  plaintiSs  b  good  cause  of  action,  when  the 

suit  was  brought  with  the   McQaeeiis'   eonsent,  -and  was  not 

•brought  withoat  reasonable  causd  f 

I  was'  of  opinion  that  the  agreement  w^icfa  was  tiie  subject  of 
the  suit  of  Orose  y.  Amirtamayi  Dasi  (1)  was  iHegal  and  Toid 
as  being  against  publio  policy,  although  I  concurred  wi^  the 
Chief  Justice,  Sir  Barnes  Peacock,  in  giving  effect  to  it  so  far 
as  to  treat  it  as  a  security  for  the  repayment  of  all  advances 
made  and  interest  at  12  per  cenc.  For  the  same  reasons  which 
weighed  with  me  in  that  case,  I  think  that  the  agreement  made 
by  the  defendant  with  the  McQaeens  in  1867  was  illegal  and 
against  public  policy,  as  also  were  the  subsequent  institution  and 
maintaining  of  the  suit  against  the  £oondus  by  the  de^todant. 

The  only  subtsantial  difference  between  the  tor^ement  in 
OrO80*8  case  and  that  which  the  *  defendant  ehtenea  into,  is  that 

the  terms  of  the  latter  are  rather  less  unfavorable  to  the  'party 
in  Whose  name  the  suit  was  to  be  brought.    The*  defendant  was 

'to  have  fabd  a  clear  profit  to  himself  of  only  one-tbird  of  then^tt 
proceeds  after  dedacting  costs  of  litigation  and  all  tiis  advif>n(^es, 
with  interest  thereon  at  12  per  cent.;  whereas  Grose  was  to 

'  haf e  had  one-half  of  all  that  was  recovered  absolutely,  and  was 
io  have  had  all  advances  made  by  hitn,  and  12per  cent.^ihereon, 
out  of  the  other  half.  The  power  of  attorney  given  to  the  defend- 
ant was  in  reality,  though  not  in'  express  words,  irrevocable  ; 

fbr'when  the  deed  starts  with   the  recital  that  the  McQueens 

haid   no   means  whatever,  and  when  the  evidence  ^hows  that, 

in  fact,  they  never  paid  a  farihin^' towards  th^  costs  of  this  suit, 

'  and 'were  persons  without  any  means,  it  is  impossible  to  attach 

any  value  to  the  provision    in  the  deed  of  July   T867f  which 

'  enabled  the  McQueens  to  revoke   the  power  of  attorney  ik>  ihe 

''defendant  on  paying  hiii  Rs.  '2,000  by  way  6f  Kqiiidaled  dam- 

(i)  4  B.  L.  R.,  O.  C^  I,  see  pp;  4^,  4f ,  4$9(bA60,. 
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ageii/fta  welT  ne  alt  sams  adinmced  by  Htm^  tibgether  vvSlh  1^  pdlr  . 

cmt.^    or  lo  th^  «6hclQdit){^   poMrer  f^ren    \:>j  th^  d'eM  to  doin-  Cbd^d^^kaii^ 

'^omisey  b«t  #bteti  power   was  accompaiiied  by  li  proviso   that  ^^*^*^ 

XM>  odmpyoiQl^e   nboald  bd    good  wUo&  was  iiol  made  ^i^'ti&b-  lliiiibbokAi 

d^f dn&ut^i  coDaeht,  titiless  the  amotiiill   realised  ftjr  t&e  com|)rb- 

lalso   ezcideded    the  total amoaiit of   the   defend^t^sadvancefei 

witii  t2  peir  oent.    I'here  can  bo  no  doaibt  that  the  argreenieiit  of 

Jaly  1l8d^  was  practically    irretocable^  by  the  StcQu^ens^   and 

tbat  it  was  am  along^  iatendie^  to  be  so. 

fha  vi^W  thbt  sticb  an  agreement  is  agaiiist  piiblie  poKdy  audi 
illegal  16  strengthened  by  the  deoisioB  of  the  Madias  BightConk^ 
|in  the  case  ol  MuUa  Japirjee  iyeb  AK  ^kuib  ▼.  Yaeati  Kadav 
j3^  {t),  abd  by  tbe  recent  deoisibn  of  thid  Cbart  in  thd  dase  o£ 
Tmra  Soonchree  Chowothrain  v.  Th0  Collector  of  'tSynk9nsmgh  '(2),. 

The  q.ud8tioti  Temaina  vichether^  under  theise  e]iH^ibstftn6ds>^the- 
plaitrtifis  have  an^  catise  of  a^tibn^  and  oah  redo^v  damage's' fdp- 
Hbe  Joss  caosefl  by  the^  defendant's  ha^riii^y  !n  j^r^toe^  b£  the* 
^illegala^eeiheiit  Entered  intt!)  by  Mndb  in  Jcfly  ISVT;  %iiiilbtitbdi 
isnd  xnaintbined  thos  litigation^  The  plaint  aJlegldb  tii4  defend- 
latitV  bo^idaot  to  haVe  been  malicioti^.  Bat  the^e  ^as  no  strecMili 
malice  in  the  tiaatter--^4io  more  than  therl»  alWayl^  is^  andlbtkikt 
'be  (if  malice  it  can  be   properly    ealted  ht  aB)^  :  wfteik  a  mere^ 

^Speoalator  takes  n|i  and  prose^otes  a  snih 

Iii  my    opinion^    this  salt  wiU  Ke^    Th^  xjase   of  Fechellr^ 

Watson  (3)  k   an  anthoHfiy  that  it  wilh    It  wa^  th^rd  held  that 

a  suit  would  lie  to  recoT^r    damages  'for    unlawftflly  upholding 

land   maintaining  an   action  by    another  aigauist   the-   plaintiff' 

(Pecbell),  as  also  f<>r  nnlawfuUy,   and  Hviihdnt    reasonable   audi 

'probable  c'atise>     instigating  a  pansier   to  coudihenee   an  aefioi^^ 

'whereby  the  panperdi^   ^'moieticer  aoid  pi'^cut^  the  action.. 

The  case  of  P^hetl  y.  WaUon  (S)  pr  beel»ded^iEkS  LArd  Senmalif 

'fiays  in  fUght  t.  LerMn  (4/^    on  the  '  priaei^l  that  io  ittaintain 

>n    adion  already   c6nim^need  "was   mnlawfiil.    Yt^e   case  now^ 

•  before  me  ^6eeeAi»  (66  far  ae  one  pdrtibn  '6f  it  is  coneemed)  on 

the  same  prnciple*    lAjP^A^v-J^tnonr  (4)  it  was  held  thatthe- 

action  would  not  lie  ;  but  that  was  because  it  was  tor  insiigatin^ 

(I)  7  Mad.  H.  O,  Rep/  128.  (S)  8  ML  A  V.,  691. 

(2)  AnU, p.  40&  (4)  4  Q.  B.,  88l 
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1S74      anotber  ko^  cammooce  and  prosecute  a   niifei  bat  neither  abowed 
GHOMDUiuifT  mainteoaiicei  nor  alleged  want  of  probable  canee. 
HooKCju       rji]^^  ^^^^^  q£  Cqu^^^u  V,  Jo46ff  (1)  baa  been  mnob.  relied  on  for 

jUMcooiiAK  tbe  defendant.  Bat  the  onl/  point  afitoally  decided  there  waa 
that,  as  tbe  plaintiff  shoved  in  hia  plaint  that  he  conld  n^b 
possibly  prove  any  legal  damage^  the  snit  was  bad.  The  plaint- 
iff in  the  original  suit  had  been  nonsoited,  bat  the  defendant  in 
that  suit  (tbe  plaintiff  Cotterell)  had  omitted  to  get  an  order  for 
the  payment  of  hia  costs  on  the  nonamt.  Therefore^  the  Coor^ 
held  that  he  oonld  prove  nx>  legal  damage,  and  that,  his  subse* 
qneni  suiA  conld  not  be  maintained.  That  case  in  no  way 
ahakea  the  authority  of  Peehdl  v^.WcUson  {2i),  so  far  as  it  decided 
that  a  snit  would  lie  to  recover  damages  for  nnlawf ally  upbohf- 
ing  and  maintaining  an  action  brought  by  another*. 

The  defendant  has  had  notice  f com  the  first  that  the  plaintiffs 
oeoaidered  him  liable  for  their  costs*  When  the  original  suit 
was  pending  in  the  Conrt  of  the  JLqdge^  o£  HoogJ^Iy,.  they 
applied  to  have  him  added  as  a  defendant^  in  order  that,  if  they 
BQceeeded  in  getting  the  soit  dismissed^  they  might  recover 
their  costs  from  him*.  The  Judge,,  however^  ref aaed  the  applicar 
tiooi  oo  the  ground  that  the  defendant  had  no  present,  intereat 
in   the  property  in    anit — concbidiDg  hia   observationa  on  the 

point  thna : — "  Therefore,,  in  my  opinion^  he  cannot  be  made  a 
party  to  it.,  merely  because  he  supplies  funds  for  carrying  iton, 
the  terms  of  his  agreement  providing  fo]^  the  reimbursement  of 
his  ezpensesA  whether  the  suit  fails  or  suisceeds.^'^  The  Jddge 
waa  in  error  when  he  supposed  that  the  agreement  provided  for 
the  L*eimbai*semant  of  hia  expenses  if  the .  suit  failed^  Under 
the  agreement  the  defendant  was  entitled  to  be  reimbursed 
notbiug  if  th#  suit  failed.    In  one    event  only   was    he  to  be 

reimborsed  f  rpm  any  sQurpe  save  tbe  prooeeds  realised  by  the 
suit-^in   the    very   highly    improbable    evenjbi  namelyji   of  th^ 
MoQueens  paying  back  all  moneys  paid  or.  advanced  by  him, 
together  with  interest  at  12.  pec  cent.,   and  Bs.  2^000  by  way  o^ . 
lii^uidAted  damages*.  • 


a)  21 L.  j„  c.  p ,  2  ;.a,  a,  ii  c.  b.,  iix 

(2}  8  M.  &  W.,  69X. 
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Hm  priac^^  tint  those  wbe  iBMmtaio,   and  are  tlie  penons       1^7^ 
chiefly  interested  in  the  result  of,  suits  instituted  by  them  in  the  Chomduxant 
names  of  others  may    be  compelled  to   recoup  to  the  dof  eiidaats         ^  ^ 


^t'ho  BSte  Bued  th6  costs  incurred  by  them  in  defendioff  theiiN  ^^^^* 
selves^  has  been  frequently  recognised  and  aeted  on  in  this 
Gonrt;  see  Sar/^ftsooindery  Do$bm  r.  AnundoldU  Do9s  (1).  (The 
report  of  this  ca^e  on  appeid^  I  may  remark  in  passing,  is  not 
very  accnrate. .  Among  other  things^  it  represents  me  as  being 
one  of  Iftie  Judges  who  heard  the  appeal:  thi»is  a  mistake^ 
for  the  Appellate  Court  consisted  of  the  Chief  Justice  and 
Mr.  Justioe  Norman  only.)  And  something  of  the  same  prin^ 
^iple  is  to  be  found  in  such  cases  as  Hilton  ▼.  Woods  (2)  and 
tnreJtmM  (9),  though  in  cases  of  the  latter  class  a  good  deal 
tarns  en  the  fact  of  the  persons  ivhom  it  was  sought  to  make 
liable  for  the  costs  being  attorneys  on  the  record. 

Apart  from  all  precedents^  and  even  if  it  were  doubtful 
whether  the  agreement  of  1667  were  aotaally  illegal  and  void 
it  seema  to  me  to  be  perfectly  fair  and  just  tiiat)  in  a  case  snoh 
as  this,  the  defendant  should  be  held  responsible  to  the  plaintiff 
for  the  loss  tie  has*  sustained  by  reason  of  the  suits  which  the 
defendant  (substantially  only  for  his  own  benefit)  has  maintained 
against  him. 

It  is  said  that  this  suit  is  barred  by  limitation.  Bat  there  is 
no  ground  for  any  such  contention.  The  plaintiffs  could  not 
have  snooessf ally  sued  until  the  case  was  decided  in  their  favor 
by  the  Privy  CounciL 

The  damages  recoverable  from  the  defendant  are  those  which 
might  have  been  recovered  from  the  McQtieens  had  they  been 
persons  of  means,  and  the  defendant  had  not  intermeddled  in 
the  suit.  Security  has  been  given  to  a  certain  extent  for  the 
costs  of  the  appeal  to  the  Privy  Couooil.  It  was  argued  that, 
because  thst  security  was  given,  the  plaintiffs  are  now  limited 
to  the  amount  for  which  it  was  given,  and  also  that  they  cannot 
recover  from  the  defendant  until  they  have  proceeded  against 
the  security,  and  failed  to  recover.  In  my  opinion,  the  plaint- 
iffs  are  nietber  limited   to  the    amount    for  which    security  has 

f 

,     (1)  Bonrice's  Bsp.,  0. 0.,  44 ;  S.  0:      fS)  L.  R.,  4  Bq.,  432. 
on  appeal,  !&.,  p.  96,  (3)  L.  B.,  6  Ch.|  487. 


540  SENEGAL  LAW  BSniETS.  ITOk 

18  n      116611  ffiirM,  iRyr  bemud  40  fiMiedni    iik^  §xA  ittt/kmxitAg0»&t 

0HawDBRK4!ft  the  security. 

MooKCRjtfs       J  uxink  tke  plamfcita.  uti  tetititleA  bo  reo^vipr  ihe.  Bf.  4^, 

iUifcooHAt  which  tfaojr  .bad  to  p^y  the   MciQaeena  at  oosts  aftat  they  ^ve- 

XooRDtf.    ^^^^^^  ifL  their  appeal  to  the   High  Court  i   ^Isotlie  stim  o£ 

Ss,  124,    ihea  diiefitHB  the    KoQm^eiif  U>  th^  Kpondits,  and. 

"ivhich  waa  credited  to  tb^i«i     ao  as  to  leave  </he  halan^e  d«e  by 

them'  Ra.  4,789.    3&rv  PhHUpa  ohjecfta  to»bi»  itam   oCBa.124 

<beh^  aHoaredi    Bat .  fche  plaiatiffa  ate  oleariy  ^iititlbd  to  H^    It 

was   dae  to  the  Koendas  at  the   time  cotecatioii  issued  afaiaat 

tbea,  aad  t^  Mm  of  Bsi  4,7S9,  tictpaUy  levied  twin,  theaa^  WM 

the.  halaivoeilae  af tnr  ginog   them   credit  -for  thia    iteia  o£ 

Ba.  iS4.    As  maittera  standi  the  plaiatiffs  aever  have  been  pai4 

thoitaam  of:  Rs.  124,  and^  under  the  crrcamstanoaa^  are  eatitled. 

to  recover  them  new.     97hen  there  are  the  plaintiflEs^   own  ooata, 

Ka.  893-14  and  Rsv   7S8.     Interest  at  12   per  cent^  (being  the 

rate  allowed  as  against  the  Eoondas  both    hi  the  Oeort  %£  first 

instance   and  in  this  Coart)  ia  to  be  al  lowed  from  tne  datea  Jon 

which  the  amoaots  wer^  paid  by^  or  became  payable  to,  tbem.    . 

Aa  regards  ike  i  appeal  to  the  Privy  Oenncil,  the  plaamtiffls  are 

%       entitled  to  Ba*  IJSBl^S-i,  the  amoant  paid  by  them  to  the  Higb 

Court   for   f  arnrsbing  and  transmitting    records,    ibci  ihp    tQ 

£312^10-4  allowed   e:(pi*es4y   by  the    Privy   Oonncil  which  at 

parte   Bs.  |>l^-0-2.    Then   ifhere  are  Bs.  16  fof   infractnoTifi 

iittompta  !to  e^ecate  the  decree  of  the  Privy  Gpmncjl  againet  tb^ 

McQueeus  ^  and  Rs.    1^224-7-3,  the  costs  allowed    in  the  wanlat 

«uit  on  the  review  of  judgmenby&e.     On  ail  these    items  I  shall 
bIIow  interest  at  tine  ra^e  of  0  per  qent. 

I  do  not  think  that  tiie  extra  costs  iocnrred  eith^  ip  England^ 
x>x  to  Messrs.  Beeby  ,anfl  Rutter  herp,  ii|  connexion  with  the 
«>ppea|)  are  recovemble  in  any  shape. 

Under  the  head  (^iwasHlal  for  the  time  they  were  ont  of  pos- 
eessiou  (during  which  time  the  defendant  was  in  aictual  possession 
and  enjoyment  of  the  rents),  I  shall  allow  Rs.  150  '  a^ montli, 
with  interest  at  12  per  cent,  on  each  item.  There  is  no  reason 
why  such  interest  should  not  be  recovered  by  the  plaintiffs, 
seeing  that  the  defendant,  in  bis  t(^a#tA%^  suit  against  tbem  ^ 
charged  them^  and  obtained  a  decree  at  that  rate. 
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These  will  be  a  decree  accordingly  for  the  plainbifib  with  costfl       ^^^ 
on  scale  2*  GHinn»BKAirE 

MOOKSBJU 

From  this  decision  the  defendant  appealed.  B^hooomab 


EoOKinj. 


Mr.  Kennedy  and  Mr.  Phillips  for  the  appellant. 

Mr.  Lowe^'Mr.  Branson,  and  Mr.  Evans  for  the  respondents. 

Mr.  Kennedy.^^The  suit  which  ended  in  the  Privy  Conncil 
decroo  "ooo  Bamcoomar  Koondu  y.  McQueen  (l^'-^mnst  be  taken 
to  have  been  the  sait  of  the  McQneens.  They  were  interested 
really^althoagh  perhaps  the  present  appellant  advanced  the  funds. 
In  the  face  ef  the  decree  passed  by  this  Oonrt  in  that  snit^it  cannot 
be  said  that  there  was  no  reasonable  and  probable  cause  f  or  insti* 
tutiug  the  suit.  Xo  maintain  this  suit  the  plaintifEs  must  show 
there  was  a  want  of  reasonable  and  probable  cause  for  the  defend* 
ant  having  instituted  the  former^-ftoUereZZ  v.  Jones  (2) ;  the  law 
is  clearly  stated  to  that  effect  by  Williams,  J.,  in  that  case,  see 
page  738  ;  tp  the  like  effect  is  FUght  v.  Leman  {SJ.  techelk.^ 
Watson  (4)  proceeded  entirely  upon  the  English  law^  which  I  sub- 
mit is  not  applicable  to  the  natives  of  this  country.  That  caaeis 
explained  in  Flight  v.  Leman  (3^.  •  [CouoH^  C.  J^ — ^In  those  cases 
there  was  no  deed  like  the  one  here,  which  gave  the  party  advanc- 
ing the  money  an  interest  in  the  suit.  Here  the  suit  was  carried 
on  all  along  for  your  client^s  benefit.]  In  CottereU  v.  Jones  (2), 
the  promissory  note  was  endorsed  to  a  pauper  for  the  pur 
pose  of  bringing  the  suit,  and  therefore  the  indorser  was  really 
interested  ;  yet  it  was  held  no  suit  would  lie  in  the  absence  of 
reasonable  and  probable  cauae«  [Fontijtsx,  J.  — ^Af  ter  your  client 
purchased,  had  you  the  right  to  put  forward  before  the  Privy 
Council  the  names  of  parties  who  were  mere  puppets  ?]  That  will 
not  affect  the  question  whether  there  was  or  was  not  want  of 
reasonable  and  probable  cause  in  the  institution  of  the  suit* 
fCoucH,  O.J. — If  the  Privy  Council  had  ajErmed  the  decree  of 
this  Couit,  your  client  would  have  fl^ot  the  whole  benefit  of  the 
agreement.]  It  may  be,  if  he  had  sued  for  specific  performance 
of  the  agreement,  he  would  not  have  got  it.    [Couch,  C.  J.«~Then 

(1)  11  B.  L.  B.,  46.  (3)  4  Q.  B.,  883. 

(%)  11  0.  B.,  713.  (4)  8  M.  &  W.,  691, 
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'^^^       he  has  been  harassing  a- party  from  whom  be  oonld  fjpet  no  ^bene- 
.€Bian>nxixrr  fity  that  would  be  clear  e7idexice  of  want  of  reasonable  aadproba* 
Jioomju    ^yyiQ  cause.]  Reasonable  and  probable  cause  mast  be  proved.    If 
'^*»w»<>*'^   the  McQneens  were  only  shams^  and  my  client  solely  interested* 
then^  an  application  would  lie  in  that  suit  to  make  him  pay 
the    costs    of    that    litigstion.    No    separate    suit   will  lie-* 
Bamasocmdery   Dosaee    y.  AnundclQll  Doas   (1),    The   lewmed 
Judge  in   that   case   distinctly  says    such  a  claim  could  not 
be  made*  the'subjecti  df  a  separate  plaint ;  see  .p.-^?.  [Cough,  C.J. 
-^'Tbat  question  was  not  one  necessary  to  be  decided  in  that 
case;   I  cannot  accept,  the  reasonings  of  the  learned  Judge  on 
•tbatt  point.]    That  was  one  of  the  grounds  on  which  the  order 
was  made^  and  the  order  was  upheld  on  appeal— AiYiuMdofijJsfy 
J9o890e  Wj  Anundoldl  Doss  (2).    To  entitle  a  party  tosue^il  legal 
<  damage  must  be  done  him,  and  putting  the  law  improperly  in 
motion againii a  party  without  having  reasonable  and  probable 
oause^  will  not  cause  legal  oamage — par  WilliamSi  J.,  in  Vottsrdl 
V.  JoMS  (3).    There  must  be  injury  as  well  as  damage.    Oan  itbe 
said  that  if  a  rioh  man  advances  money  to  a  poor  man*{or  the 
purpose  of  putting  the  law  in  motion,  to  fg^^  that  which  he 
daims'to  be  entitled,   sneh  conduct  gives  a  ground  of  action 
against  the  rich  man  f  A  contract  to  provide  f undi^^^  prosecut- 
ing'litigation  is  not  illegal  here,  and  will  be  enforced— ^fiamnarafn 
Shah  V.  Muharajeshuree  Dassee  f4) .    The  other  side  will  rely  on 
Uara  Soondaree  Dhowdhrain  v.  The  Collector  ofMymensingh  iS), 
but  that  case  really  is  not  applicable.  The  agreement  in  Chose  v. 
.Amirttxmayi  Dasi  (6)  was  held  good  with  respect  to  the  moneys 
advanced  upon  it ;  if  it  had  been  an  illegal  contract  it  would  have 
been  set  aside  altogether.    Peacock,  C.  J.»  put  it  on  the  ground  of 
being  an  usurious  bargain.  The  English  cases  go  upon  theStatute 
Law  of  England,    which  law   is  not  applicable   to  this  country. 
In   Uulla  JuffarjiTyeh  Ali  Saih  v.  Yacali  Kadar  ;Pi(7),    it 
was  assumed  that  the  English  law  applied.     The  plaintifts  have 
abandoned  their  only    remedy,  which  was  to  have   ma4e    the 

(1)  Bonrke'a  R«p.,  0.  C,  44.  (5)  Ante,  p.  495. 

(2)  Ibid,  96.  (6)  4  B.  L.  B.,  O.  C,  1. 

(3)  11  C.  B.,  7T3.  (7;  7  Mad.  H.  0.  Rep.,.128 

(4)  S.  D.  A.,  1859,  laiO. 
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dvfimdut aTHiTty  in^  ihe  former  suit.  Nodottbtiliey  applied^  to  the       ^<>^ ' 
'HfyOf^ly  Ooxxtf^  f br  leave  to  do  so,  but  ilpan  that  being  refused  <7mnn>iiKoifr 
tbem  they'  dughfr-  to  baro  appealed^   atfd  they  most  now  be  taken »  Mtommbb 
to  haVef  aoqniesoed  in  that  order.     [Poimnap,  J:,   referred  tO'  B4M«k)oii4t 
Hmmin»miv.  QreenuH)od{l)9    and-Erle^   J/s-  remarks   in  that 
cam).'}    In  ordinaty  easee  the  Gourt  has  no  jarisdictioB  >  to  orders  - 
peViOttltl]^  is  not  a  party  on  the  reoord  to  pay  oosts.    It^hiis  been 
dbne  in  aettons  of  ejecftment^  bnt   that  is  an  wiom^lj'^Mbhbs ' 
v:  VartdMbrande  {2).    The  plaintiffs*  proper  oonrse  wonld   haTB^ 
been  to  apply  to  have  proceredings  stayed  and  secnrity  taken—*' 
Burhe  y.  'Kutchinson  (3),  that    case  is   explained  in     WorraU  v, 
B^'te(4)'and    Sioev.    Dublin  and    Wickhw    Railway  Oo^.  {5). 
1*he   OotiTt'wiU    not' assist   parties  who    do  not    take  the'pro- 
per'Course-**-Doflf  d.  Pratten  r.    Board  (6).    A    Court  of  Hqmty^ 
y^lV  not'  interfere  in   such    a  case   as  this;    it  mil  leave' the' 
partiell  tottieir   remedy '(if  any)  at' Common   LsiW^^Slborough 
V.  Ayre8*{7). 

The  act  complained  of  is'   the  institution   of  the  snit  by  the* 
IfcQtteen's  on' 8th   Angnst  1861;   therefore  this    snit  is  barrred ' 
VytVeBtatflteof  Limitotion,  ActlXJof  1861,  sched.  ii,  No.  40. 
TKereisno^  provision    for  a  continuing   cause  of' action  inthSs 

Act  except  the  case  of  a  nuisaliee. 
Hn   Bran8(»i    for   the   respondtots.-^The   cause    of  actioit' 

accrued  upon    the  final    decision  by  the    Privy  Council  on  25th »  . 
Jnae  1872^    The  plaintiffs  could  not  have  sued  before  the  fiutip 
decision,  and  so  it  is  clear  that  this  suit  is  brought  in  time. 

Saoh   an  agreement  as  we   have  here  is  illegal   and  v^id— « 
•Hawkin's  Pleas  of  the  Crown,  470.     [CotrcH,   C.  J.— That  goes 
upon  the  Common  Law  of  England,  which  is  not  applicable  hete.] ' 
It  is  against  public  policy  that  a  rich  man    should  come  forward* 
and  assist  to  disturb  the  rights  of  third  parties.  The  case  of  Z^a 
Somdaree  Chmdhrainv.fheColUctori^MymendngTk  (8)  shows 

how  an  agreement  like  thiais  against  public  policy.  Such  a^traus. 

(1)  4  B."*  B.,  324.  (6)  8  Jr.  O.  L.,  155. 

(2)  33  L.  J.,  Q.  B .,  178 ;  S.  0.,  4     (6)  10  M.  &  W.,  C7fe. 
B.  ^  8.,  904  (7)  U  B.,  10  Bki.,  ZQSL 

(3)  7  Ir.  Eq.i  806  (?)  ifl^e,  p.  49^ 

(4)  9  Ir.  £q:,  f>n^ 
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^^^       aotioQ  18  of  a  gambling  natnra.    The  appellant  manages  thereby 

Cbundkkxant  to  avoid  the  result  of  the  litigation,  viz^,  the  payment  of  coats. 

^^^"   In  Of 086  y.  Amirtamayi   Dasi  (1)  an   agreement  of   this  natnre 

S^oooKAB   ^as  held  to  be  contrary  to  pablic  policy^    and  the  learned  Judge 

>n  the  Conrt  below  so  states,  and  he  was  a  member  of  the  Bench 

by  whom  the  appeal  in  that  case  was  heard.     [Couch,  C.  J."— 

There   is  a  great  difference  between  that    case  and   the  present 

one  ;  there  the  agreement  was  considered  to  be  unconscionable.] 

The  hardness  of  the  bargain  will  not  affect  the  qnestion  of  ttie 

agreement  being  against  public  policy. 

Mr.  CoUis  on  the  same  side.-^If  there  be  no  Statute  or  special 
law  applicable  to  tl\is  matter,  then  the  law  of  equity  and  good 
conscience  applies :  and  can  ib  be  said  that  it  is  equitable  for  a 
man  to  jput  forward  people  of  straw,  as  the  McQueens  adniittedlj 
are,  to  harass  and  distress  thrid  parties  by  legal  process,  and 
when  that  fails,  to  say  he  is  in  no  way  liable  for  the  costs 
which  he  caused  ?  Such  conduct  is  against  public  policy  ;  and 
a  suit  will  lie  against  the  wrong-doer  to  recover  damages 
caused  by  his  conduct.  A  person  who  puts  forward  otiiers  to 
bring  suits  is  liable  for  the  result— Jtijrjfefitur  duowar  ▼• 
Pra88ono  Coomar  Ghose  (2),  Bhyroo  Racot  v.  Baboo  Anooroodeb 
Deo  Narain  Singh  (3).  Courts  of  Equity  will  enforce  the 
principles  of  law  respecting  champerty — Story's  Equity  Juris- 
prudence, 8.  1049.  This  agreement  is  illegal-— Baboo  Brijne^ 
rain  Singh  v.  Raja  Tehnarain  Singh  (4). 

Hr.  Kennedy  iu  reply. — Maintenance  is  said  to  begin  when  a 
plea  is  pending — Yiner's  Abridgment,  Tit.  Maintenance  (F) ; 
so  upon  the  institution  of  the  (McQueeua'  suit,  the  respondent's 
cause  of  action  arose,  and  therefore  it  is  submitted  the  present 
suit  is  barred  by  the  law  of  limitation. 

The  learned    Counsel  also    referred  to   In  re  Jone^  IS)   and 

EiUon  V.  Woode  (6) 

(1)  4  B.  L.  B.,  O.  C,  L  (4)  6  Sel.,  Bep„  131. 

(2)  1 1.  J.,  N.  8.,  282.  (5;  L.  E.,  6  Ch.,  497. 
(8;ifar8h.Bep.|608,  (6)  L.B.,4£q.,432. 
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The  following  jndgmetits  were  delivered :  ^*^* 

CouGH»  C.  J.--*Tlie  plaint    in  (his  suit  stated  that  the  defendant  ^ookbbju 
conspired  and  agreed  with  certain  persons^  named  John  McQaeen  iuiioooii£i« 
and  Mary  Anne  (his  wif e)»  to  cause  or  suffer  to  be  instituted  and     ^<^»'^"' 
njtaintained  in  their  names  a  civil  suit  for  the  possession  of  certain 
lands  and  premises  of  which  the  plaintiffs  were  in  possession  as 
owners,  and    it.  set  ont  adeed   made  between  McQueen  and  his 
wife  and   the*  defendant,  in    which,  after  reciting  the  title  o^ 
McQueen  and  his  wife  to  the  premises  of   which  the  plaintiffs 
were  in  possession,  it    is  recited  that  MoQneen  and  his  wife  had 
applied  to  the  defendant  to  assist  them  in  commencing  and  con* 
dncting  such  proceedings  as  might  be  necessary  for  the  recovery  * 
of  the  said  premises,  ^^and  to  pay  all  advances,  and  disburse  all. 
and  every   snm  or    sums  of  money  whatever,  wbieh  should   or 
might   be  necessary  for  stamps,   fees  to  oomisel,  or   mnkhtars' 
fees,  or  for  any  purpose  whatever  referring  to  the  Baid  proceed- 
ings.^   It  also  recited  that  these  two  persons  requirtog  assistance, 
the  defendant  had  agreed  to  pay  to  them   the  snm  ot^  Bs.  15&a 
month  for  their  support  and  maixvteaance  until  the  final   deter- 
mination of  the  suit  and  proceedings.    It  was  then  covenanted 
on  the  part  of  the  defendant  to  provide  the  money  to  carry  on 
the  swit  and  to  pay  Bsr  150  monthly,  and  it  was  agreed  between 
McQueen  and  his  wife  and  the  ddEendant  that  the  defendant  was, 
in   the  first  place,  omt  of  the  moneys  to  be  recovered  from  the 
defendants  in  that  suit,  or  in  case  of  recovery  of  the  lands  held 

by  them,  out  of  the  proceeds  of  the  sate  thereof,  to  retain  an  d 
reimburse,  hiipaelf  all  moneys  he  might  have  paid,  advanced,  or 
disbursed  under  the  i^preemienti  eitjbar  in  re9pieQt  of  the  suit  or 
suits  so  to  be  oommenced  or  otherwise,  with  interest,  at  the  rate 
of  12  per.oent.  per  annum,  or  in  respect  of  the  montly  sum  or 
Bs.  1  &0,  and  then  to  retain  by  way  of  remuneration  for  his  trouble 
and  risk  in  conducting  and  carrying  on  the  business  and  advanc- 
ing the  necessary  funds  therefor,  and  for  the  monthly  payments, 
one  equal  t^ird  part  or  share  in  the  clear  nett  proceeds ,  of  such 
suit  or  suits  after  all  payments  with  interest. 

The  plaint  states  the  proceedings  in  the  suit,  and  charges  that 
the  defendant,  by  reason  of  the  act?  which  he  is  alleged  to  have 
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><7^      committed,    had  mad^  himself  UabWforall  oosts-  iaoittved.*  by 

CtauifDuiKAHV  the    plaintifEs  in  defending   the    suit,   and  for  the  rents  and 

KooKUM    profits  which  the  plain tifb  wbnld  have  received  in  reap^ol  of  the 

BAiflpaoH^a  property   since  possession  was  obtained  of  it  by    l&cQaeen  afid 

K<M>HDv.    jj^g  ^jf g  undiep  the  decree  of  this  Conrt.< 

Maophersen,  J.^made  a  deor«e>ki  lafor  el  the  ptaintMh^ 
froin>  whiok  there  is  an  appeal;  What  we  haTo^to  deterauns 
is^  whether,,  on  the  facts  proved^  tiie>  action  or  soit  can  be* 
maintained*  Now,  an  action:  may  be  maintained^  agaiastr  ft- 
peiBonifOr  maliciously,  and  without  reasonabler  or  probdblo'oaose,. 
pixieJaFmg  a  suit  to  be  instibnted.  The  law  on  thi»  sal^eeb  ia*^ 
stated  by  Williams,.  J^,.  in  »  oaae^  to  whioh'I  shall  pretettUy 
refer.  The  action  nttj  be  broo^^ht  against  the  defendai^AlthongV 
he  was  not  a  party,  to  the:  sut;.  becaasean  ttetionwonld  bar 
maintainable  against  the  plaintiffs  in  thesnit  if , they  institnted  ii^ 
without  reasonable  or  probaUozoanee^  IVaOtioally>  aoehfaelJMs^ 
ai^  seldom  or  never  brenght^bacanse  i£  the  salt  baa^been  bviMight 
without  reasonable  or  probable  oane^  th^  judgpneut.  will  be  ia; 
favor  of  the  defendant  and<  he  wilLgek  hiseoBts  by  the  judg^ 
ment  in  the  suit.  Consequently,>actionsJor  institatiog  prQeeedu* 
ings  witfaent  reasonable  or  pvebable-  canse  are  mostly  wheitS'the' 
proceedings  were  ot  a eriminal  natmrsy^ aa  anaotion  f te  a  aalioioiie^ 
prosecution  ;  or  where^the  aetien  is^OBei  in  which  thedefitedantr 
has  been  arrested,  andUlle»theaotie»;is  for  theniaKoioiie«nfeBif^ 
Bat  in  order  to*  nsdntaiaan  aetioo  oCtMis  kind>.,  there  must  be? 
malice^  and  the  sttiK  must  have  been  brought  withoolf  rsssKinaBle* 
or  probable  eanse.  Williansa  J.t  in  iMereU  v;  Jowe'  (l)i 
says  :--^^^It  is  dear  that  nonotkst  wiU  lietfbrimprepetlyrpBttingi 
the  process  of  tiie  kw^in  atotion  in  the  nameofai  third  pendn^. 
unless  it  is  alleged  ated  proved'  to  bsrve  been  dene*  ai»dioioasl|p 
and  without  reasonable  or  probarbte  cause ;  but' if  there>be  maliee* 
and  want  of  reasonable  or  probable ^canse,  no  doubts  tte'aetiMa- 
will  lie,  provided  there  be  also  n  legal'  d^mage.^ 

In  this  case  Macpherson,  Ji,  had  fbnnd^  and^  I  agree  wMh* 
him,  that  there  eould  not  be*  saidtobe  a  wftntof  reaaonliMe^ 
or  probable  canse  for  instituting  the  suit^    A  Division  Bincb 

0)  lie.  B.>713;atp.?S0. 
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t>E  ih9  (Donrt  made  a  •deonee  hi  favor  of  the  plaintiffs,    tfc  is       ^^*^^ 


4rte  tint  the  decree  was  Teversed  on  appeal  to  Her  Majesly  CHURDEBKAiit 

dnOonndl,  but  the  iactthat  two  of  tlie  learned  Judges  of  this  ^^*J[*'" 

XToQft  were  of   opimon  that  the  plaintiffs  were  entitled  to  a  ^vcoomab 

^deeree  woald    show  that    there  was   reasonable   and  probable 

cause  for  the  <plaint{Ch  prosecuting  the  suit  and  attempting  to 

Tecoter  possession  of  the  property.    We  must   take  it,  on  th-^ 

«hothority  of  the  highest  tribunal,  that  the   learned  Judges  of 

this  Court  were  mistaken  in  the  view   which  they  took  of  the 

plaintiffs^  case;  but  we  cannot  say   that    persons   who  have 

obtained  a  judgment  of  the  Higb  Court,  although  it  was  after- 

W]trds    reversed,  had  not  reasonable    or  probable    cause  for 

ibringing  the  suit.    If  there  had  been  no  reasonable  or  probable 

cause  for  bringing  the  suit,  the  want  of  it  would   have  been 

•evidence  of  matlice.    But  that  is  not  the  case  here.    And  there 

4b  noefidence  that  the  defendant  entered  into  this  agreement  with 

lleQueen  and  his  wife  from  any  malicious  motive.    In   fact,  all 

ithe  evidence  we  have  as  to  how  the  agreement  came  to  be  made 

is  in  the  recital  in  the  deed.    That  shows  that  these  person^, 

thinking  they  had  some  right  to  recover  possession  of  the 

property,  and  being  without  means  to  institute  proceedings  for 

that  purpose,  implied  to  the  defendant  to  lend  them  money  and  to 

givt^them  the  means  of  remaining  within  the  jurisdiction  of  the 

.Gonrt,  and  to  support  them  whilst  the  suit  was  proceeding.     So 

Car  jfts  there  is  any  evidence  in  the  case,   I  think  there  is  no 

groHnd  for  holding  that  an  action  for  maUcioua  prosecution,  and 

without  reaaenable  or  probabb  cause,  caa.be  laaiiitained  against 

the  defendant* 

I  may,  in  addition  to  CottereU  v»  Jones  (1),  upon  the  law 
for  this  part  of  the  case,  also  refer  to  Flight  v.  Leman  (2). 

f  The  case  has  been  presented  in  the  plaint  in  another  f  orm^  viz., 
as  an  action  for  what  is  called  maintenance,— -for  maintaining  a 
fait  which  was  bi^ought  by  McQueen  and  his  wife.  Now,  we 
have  to  see  whether  such  an  action  can  be  maintained  iu  India* 
When  we  look  at  the  (ground  upon  which  it  is  maintainable  in 
England,  it  will  be  seen  that  the  oajses  where  it  has  been  allowed 

f  1)  11  C.  B.,  713,  (2)  4  Q.  B.,  883| 


54»  BENGAL  LIW  EEPOETS.  [VOL.  XIII. 

^^^^ will  not  apply  in  this  conntry,  and  cannot  be  considered  as  beings 

CHUKDSHKANTthe  law  here.  In  England,  maintenance  and  champeHy  were 
^^  offences  by  the  Common  Law— offences  punishable  according  to 
Raiicookab  i^he  Qommon  Law.  This  is  shown  in  Hawkin's  Pleas  o£  the 
Grown,  where  he  treats  of  this  subject*  The  Statutes  in 
England  were  declaratory  of  the  Common  Law^  and  imposed 
penalties  for  these  offences  in  addition  to  the  penalties  which 
were  imposed  by  the  Common  Law.  So  that  the  state  of  things 
in  England  is  that  maintenance  was  an  offence,  and  punishable 
as  such :  and  an  agreement  in  England  to  maintain  an  action^  or 
an  agreement  of  a  ohampertous  nature,  was  void,  because  it  was 
to  do  that  which  was  illegal ;  it  was  an  agreement  to  do  what 
was  an  offence,  and  so  it  was  void.  The  reason  that  a  person 
who  suffered  injury  by  an  action  being  maintained  by  another 
was  allowed  to  bring  a  sait»  was  tiiat  if  a  person  did  an  iUegal 
act  by  which  another  suffered  special  damage,  an  action  migllt 
bebrottg^^^^ainsthimfor  the  damage.  An  illustration  of  this 
is  to  be  found  in  an  action  being  allowed  to  be  brought  against  a 
person  guilty  of  the  offence  of  obstructing  a  public  highway 
by  a  person  who  suffered  special  damage  by  reason  of  the  high- 
way being  obstructed.  On  the  same  principle,  an  action  for 
maintenance  was  allowed  in  England ;  but  that  does  not  apply 
to  India.  It  has  been  always  admitted  that  the  English  Com- 
mon Law  and  the  Statates  as  to  maintenance  and  champerty 
are  not  applicable,  and  are  considered  as  having  no  force  in 
this  country.  They  certainly  do  not  apply  in  the  mofussil^ 
whatever  question  there  might  be  how  far  they  had  been  intro- 
duced within  the  jurisdiction  of  the  Supreme  Court.  The 
ground  upon  which  agreements  which  are  ohampertous,  or 
agreements  for  maintenance,  have  been  held  to  be  void  in 
this  country  is  that  they  are  contrary  to  public  policy,  or,  as 
described  by  the  Judicial  Committee  of  the  Privy  Council  in 
Fischer  v.  Kamala  Naicker  (1),  are  considered  to  be  immoral 
and  against  public  policy,  and  such  as  the  law  will,  therefors, 
not  enforce  here,  and  will  treat  as  void.  But  if  tliis  is  the 
ground  on  which  agreements  of  this  kind  are  void  in  India,  as  I 
consider  it  to    bOi  according  to  the    decisions  on  the  subject  in 

m 

'  8  Moore's  1.  A.,  170. 
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India,  and  also  by   the  Judicial  Oommittee,  it   will  not  enable       1874 
an  aotioQ  to  be  brought    against  the  person  who  maintains  the  ohundkrkanb 
suit.     The    gronnd  on  which  an  action    is  allowed  in  England,   Mookbbjbb 
ei»,y  that  the  defendant   has  been  gnilty  of    an  offence  by  which   Eamcoomas 
the  plaintiff  has  suffered  damage,  does    not  exist  here.     When      ^oosdv, 
we  examioe    the  English  law  and  see  the  grounds  of    the  action 
there,  I  think  that    in  this  country    an  action  for  maintenance 
cannot  be  brought.     This  part  of  the  case  of  the  plaintiffs  in  this 
suit  is,   therefore,  unsupported. 

But  the  case  was  also  pat  on  another  ground.  It  is  said  that 
the  defendant  had  an  interest  in  the  suit,  which  was  brought  by 
McQueen  and   his  wife;  and   having  an  interest  in   the  suit,  and 

haying  aJso  (as  it  is  not  disputed  he  did)  supplied  the  means  ot 
carrying  it  on,  he  ought  to  be  made  liable  to  pay  the  costs  by 
an  action  being  brought  against  him.  This  argument  assumes 
that  the  agreement  in  the  indenture  is  a  Talid  one,  and  is  nob 
void  afl  being  contrary  to  public  policy ;  for  if  it  were,  thtt 
defendant  acquired  no  interest  in  the  property.  Taking  it  that 
the  defendant  did  acquire  an  interest  in  the  subject-matter  of 
the  suit  by  the  agreement,  and  that  it  was  carried  on  for  his 
benefit,  as  well  as  that  of  the  plaintiffs  in  it,  the  objection 
against  the  present  suit  is  that  the  defendant  was  not  guilty  of 
any  wrongful  act.  If  he  had  an  interest  in  recovering  the 
property,  it  was  not  a  wrongful  act  to  supply  the  money  to 
carry  on  the  suit.  For  this  reason  it  was  in  England  an  answer 
to  a  suit  for  maintcQauce  that  the  party  had  an  interest  in  the 
suit  which  was  broupjht,  and  which  he  was  charged  with  having 
maintained.  In  considering  the  third  ground  on  which  it  is 
sought  to  support  the  case  of  the  plaintiffs,  we  must  tak»  it  that 
the  defendant  did  not  do  a  wrongful  act,  and  there  is  no  ground 
for  the  plaintiffs  being  allowed  to  bring  an  action  against  the 
defendant,  although  they  may  have  sustained  an  injury  by  the 
defendant  supplying  the  means  for  carrying  on  the  suit.  I| 
ttie  act  is  one  which  the  defendant  might  lawfully  do,  the 
plaintiffs  sannot  sue  him  for  damages  which  they  have  sustained 
by  reason  of  it.  The  course  which  ought  to  have  been  taken, 
assuming,  as  we  must  in  this  part  of  the  case,  that  the  agree- 
ment was  not  Yoidj  and  that  the  defendant    had  an  interest,  was 
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^^^^ to    make  the  defendant  a  party   to  the  suit,   and  to  reqaire  that 

CauNDBBKAMT^e  who  (had  become  entitled  to  one-third  part  of  the  proceeds  of 

MoouBjBB  .the  suit  Aould,  by  becoming  a  party  to  it  with  the  other  plaintiflFa 

jEtAMcoouAs  put  it  in  the  power  of  the  Court  to  give  judgment  against  him, 

iQOKDu.    .^^^  te^bind  him  by  the  judgment  as  the  others  would  be  bound, 

:and,  if  necessaryj  to  make  an  orAer  that  he  should  pay  the  costs 

It  was  known    to  the  plaintiffs  that  this -deed   had  been  made ; 

but  whether  it  was  known  or  not,   and  if  they  did  not  discover 

it  before  the  suit  was  finally    disposed  of,  which  wonid  be  their 

misfortnne,  Chey  are  not  in  «  worse  position  iSian  where  persons 

may  be  made  liable  in  a  suit  -as  defendants  ;  bat  the  plaintiff,  not 

leing  aware  of  their  liability,  does  not  join    them  im  the  suit ; 

ihe  plaintiff    cannot  afterwards  sue    them.    Here  the  plaintHEfl 

rtight  have  insisted  that   the  defendant  should  be  made  a  party 

to  the  suit*  And  if  it  was  doubtful  whether  that  could  be  done, 
.there  are  various  authorities  to  show  that,  if  the  suit  was  really 
tiis  suit,  and  was  carried  on  for  his  benefit,  the  defendant  might 
have  been  required  to  give  security  for  the  costs.  Mr.  Kennedy 
lias  cited  several  cases  on  the  point  which  were  decided  by  the 
Oourts  iu  Ireland,  and  there  Are  cases  in  the  English  Courts  to 
the  same  effect.  If  a  person  whe  has  an  interest  in  having  « 
question  decided  puts  forward  another  to  have  it  tried  in  a  suit 
in  his  name,  but  the  person  putting  the  nominal  plaintiff  forward 
is  the  substantial  plaintiff  in  the  case  (as  where  a  landlord  puts 
forward  his  tenant  to  dispute  a  claim  of  a  right  of  way),  the 
Court  has  power  to,  and  would,  require  the  real  plaintiff,  although 
Slot  appearing  as  such,  to  give  security  for  the  costs. 

It  appears  to  me  that,  in  this  case^  either  the  defendant  ono^ht 
to  have  been  required  to  be  a  plaintiff  with  McQueen  and  his 
wife,  or  that  ho  ought  to  hare  been  called  upon  to  give  security 
for  costs.  The  Court  having  erroneously  refused  to  do  that, 
there  ought  to  have  been  an  appeaL  The  plaintiffs  have  omitted 
to  take  the  course  which  tlie  law  prescribed,  and  they  cannot 
remedy  it  by  bringing  an  action  when  there  is  no  principle  of» 
law  on  which  it  can  be  sustained* 

I  think  the  suit  should  ba  dismissed ;  but,  looking  at  all  the 
circumstances  of  the  case,  it  is  not  one  in  which  the  defendant 
^hould  get  his  costs.    The  decree    of  Macpherson,  J.^   will  be 


^  ■» 
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jreversed^  and  the  suifc  will  be  dismissed  without  coats  ia  either       ^^*^ 
Co»rt.  Chtnderkant 

MooKBfiJEB 

PoNTiiEX,  J^r — I  also  think  this  suit  must  bedissmissed  -^     ^• 

'  Bameoouab 

EoONfiO* 

Appeal  aUowecL 
•  Attoimey  ioior  the  appellant  i  Mr.  Hio^^A. 
Attoimey  for  the  respondents  :  Baboo  BadhaucUh  Bos$^ 
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"Bef&n  Mr.  Judiee  Mmrkhy  and  Mr.  Jv^ko  Blrcft^ 

SHEIKH  IRSHAB  AXI  (JtrDOMBNT-DRBToB)v.  RADHU  SHAH  tUita  GBOLAM    rl,  *^^/il  iq 

KADia  (DacREK-ttloLDBE) .•  ^owy.bAlit 

£peeial  Appeal — QtLesiion^ Fact — FroceeSing  to  s^.  aside  Transfer^/ CroH 
decree— Proceeding  io  enforce  i}ecreB — Act  XtV  o/185^,  «,  2(X, 

'9iijs  facts  of  this  case  are  f&lly  stated  in  the  Jiidgmeift<of  MarUby,  J. 

^r.  Sandcl  for  the. judgment-debtor. 

Baboo  Awehootosh  JDhur  for  the  decree-liolder. 
The  folloiving  judgments  weve  dolrvered^-^ 

Mabebt,  J.— In  this  case  it  appears  tlint  Hihe  ^(Msres  ^fts  obtaimKl  in  I'SHd^ 
«nd  that  the  first  proceedings  ia  execution  Were  taken  in  Atgust  1864* 
Certain  obje(Aions  w^re  then  taken,  w)iioh  were  disposed  of  finally  on  tho 
a6th  <4  May  1865.  On  the  11th  Septxsmber  1S6S  the  decree-holder  was 
directed  to  proceed  with  his  execution  within  two  days,  bat  he  took  no  fatthur 
«tep,  and  on  the  28t^  of  August  1866  the  case  was  struck  off. 

Al  the  same  time  there  was  peuding  a^^ast  the  judgment-creditor » 
decree  obtained 4i  the  judgment- debtor  for  a  smaller  amount,  wJnVh,  under 
8.209  of  the  Cede  of  Civil  Frocadure,  the  judgment-creditor  was  bound  to  set 
•off  4  but  he  had  not  done  so. 

At-some  time  in  1CJ66,  tho  jadgmeat-debtor  attempted  to  transfer  his  decree 
«!ito  the  name  of  some  nther  f>er8on  {benami  as  it  is  called),  so  as  to  prevent 
its  being  madeav^ailableto  the  jndgmont-oreditot  for  a  satisfaction  pro  tnnto 
of  his   own   decree.     The  judgmuut^reditoc,    therefore,    objected,    and  on   the  ^ 

17th  August  Js66,— that  is  to  sny,  before  the  execution  ^jrocceilini^^s  in  this 
fluit  were  struck  off  the  file, — tho  jud>7inoub-creditor  succeeded  in  setting  asidt) 
this  transfer. 

The  Mnnsif  held,— and  the  District  f3adgo  apparently  agrees  with  liim 
(though  the  grounds  of  his  decision  are  nut  quite  clear^, — that  the  action  of  tlie 
jndgtnevt-creditor,  by  which  he  prevented  tho  attempt  of  the  judgment-debtor 
to  transfer  his  decree  into  anoblier  name,  was  a  proceeding  taken  to  enforce 
the  decree  which   the  judgment''Creditor    now  seeks  to  execute.     Tho    present 

•Miioellaneons  Special  Appeal,  No.  284  of  1873,  against  the  order  of  the  Judge 
of  ^asfi  fiurdwan,  dated  the  '2th  July  1873,  affirming  a  deoreo  of  the  Muusif  of 
Chowkt  Jfthaiubbad,  dAUiclthe  20th  May  1873. 
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1874         caie  tarns  entirely  upon  this  qneatiM.    If  it  was  bo,  the  present  applioatioa  is 

""""        '^""  in  time,  t>A«rwi8e  not. 

^  Ali        ^^  appears  to  »e,  however,  that  this  is  a  question  Kot  of  law  for  the  Court  of 

V.  tSpecial  Appeal,   hat  «f   fact  for  the    Courts  below.    I  think  it  impossible   to 

Ca9HU  Sbah«  si^,  as  a  natter  of  law,  that  action  taken  to  prevent  tiie   judgment-debtor  from 

making   away  with  his    property  may    not  be  in    some  cases    a  proceeding  to 

enforce  the  decree  within  the   meaning    of  the  section.      If  an  application   for 

execution    be  made,  and   the  jndgmeat-oreditor   then   discoveta   that  all   the 

available  property  of  the  judgment- debtor   has  been  made  away  with,  his  only 

eetirse  would  be  to  easpend  the    execution  proceedings,    and  set   about  the  tairic 

of  bringing  hack  the  property — a  task    which  it   would  very    likely   take  moro 

than  three  years  to   complete  ;  and  if,    having  got  back  the  property,  the  jadg- 

nent'CreditOT  proceeded    to  execute  his  decree    upon  it,    I  should     think   it 

reasonable  to  say  thsA  he  had  been  ail  along  taking  proceedings  to    enforce  his 

decveo.    On  the  other  hand,    if,    after   having    socceeded  in    bringing  back^he 

proper^,  he  took  no  ateps  to  xealiso  his  debt,  I  tlnnk  I  should  hold,  in  the 

absence  uf  explanation,    that    the   jndgment-creditor   had  all  along  no  real 

intention  to  Execute  his    decree ;  and    that  the   proceedings  to   which    I  have 

alluded  were  taken,  not  in  furtherance  of  execution,  but   only  in   order    to  keep 

the  property  of  the  jadgment-debtor  available  to    the    judgment-creditor  when 

he  should  think  fit  to  execute  the  decide. 

From  these  ubservations  it  wiU  be  seeti  that  it  is  not  improhable  that  I  should 
have  cone  myself  to  a  different  ooncluaion  upon  the  facts  of  this  case,  but 
inasmuch  as  the-questaon  m-as  one  of  fact,  the  decision  of  the  Court  below 
is  oonclnaive,  and  caonet  be  disturbed  in  special  appeaL 

I  think,  therefore,  that  the  appeal  should  be  dismissed  with  costs. 

Birch,  J.— 1  concur  in  thinking  that  we  ought  not  to  interfere  in  this  case. 
It  seems  to  me  to  be  a  question  of  fact  whether  the  action  taken  by  the  decree- 
holder  evinces  an  intention  to  keep  his  decree  in  force.  Both  the  lower 
Courts  have  come  to  the  conclusion  that,  in  acting  as  he  did,  the  decree-holder 
was  doing  his  beet  to  keep  his  decree  alive,  and  I  would  not  interfere  with 
their  finding;  in  special  appeal. 


Befare  Afr.  Justice  PontJfex 
1874  Ii*  THM  Matter  op  OMERTOLOLL  DAW  ("an  Insolvent). 

March  4. 

— Jnsolvpnt  Aei'-(n  *  12    Vict.,    r,  21).  s.  40—32^'  33    VicL,  c.   71     {The  Bank- 
ruptcy Act,  1869),  8,  31— Proof  f)f  Ctaim— Breach  of  Conera^e— ^J^t^u*-       , 

dat^d  Damages,  * 

Thf.  insolvent  in  tin's  case  was  ft  dealer  in  oilman's  stores  in  China  Bazar, 
and  filed  his  petition  on  20th  May  1873;  he  came  up  for  liis  discharge  on 
2nd  September  1873,  when  after  some  croBS-exatnination  the  hearing  waa 
adjourned,  and  the  insolvent   was  directed  to  file  a  farther  estate  paper.    Tha 
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UuU^  itgA^  «(im^mp  lot  liaarisig  on  9(h  Febnnrj  IBffi,  «ad  cm   that  oecaaaon        187^ 

Hffsrc.   0^   &  W.  Soott»  merolymto  In  Calcattaf  and  oreditori  of  the  insolYoaty. ^ 

applied  lor  leavf  to  .{aqre  a    «laua.  a|saiiuit  the  insolyent    amoantmg   to    ]|^7xC'6k 
B«b   ll.7(KMl"0,  :whieb  «ihi   thnj    allege^   was  due  to  th^m  aa  daxaageg  £o&  OMEnTor^Ll^ 
breach  of  contract  under  the  following   okoaiaeta^Ma  .-r-Qn   QOtb  July   1S79        ^^^: 
the  iniolyent  entered  into  a  contraot  with  Metsrs.  Scott  &  Go«,  for  the  purchoia 
f^m  them  of  12,000  boxes  of  oan^ea  in  good  <»der    and    cottditiobi   to    arrive 
within  twelre  nonttia    from  October  i87d,  at  4  aimas  5  pie  per  paoket«  oacH 
box  contaiung  25  packets ;  deliTery  to  be    taken   within  f orty-fiYO   days,   and 
pajment   to   be   made  on  the  forty 'fifth  dis^y  from  the  date  of  actual  arrival  in 
the  ffodowne  of  Messrs.  Scott  &  Go. 

Prior  to  the  filing  of  the  petition  of  the  insolvent,  6,000  boxes  of  oandletf 
had  arrived,  and  the  insolvent  was  required  to  take  delivery  of  4,000  bozes> 
8,000  boxes  being  damaged  and  excluded  by  mutual  agreement  from  the 
co^^ract.  The  insolvent  failed  to  take  delivery  of  the  candles,  although 
Messrs.  Scott  it  Co.  were  at  all  times  ready  and  willing  to  deliver*  the  same  to 
him.  KessrSt  Scott  Jb  Go.  accordingly  sold  the  candles  for  3  annas  and 
9  pie  per  packet,  being  the  best  price  obtainable* 

After  the  filing  of  the  insolvent's  petition,  2,000  more  boxes  of  candlea 
arrived,    which    Messrs.    Scott   &  Co»    also    resold   for    3   annas   and    8  pie  ' 

per  packet.  It  was  further  alleged  that'the  remaining  4»000  boxes  of  candies 
deliyerable  under  thp  contract  were  then  in  transit  to  Oaioutta,  wl^e 
they  would  shortly  arrive,  and  that  upon  their  arrival  they  would  not« 
'bo   far    as   could    be  then  estimated  f^m  the  appoaranco  o¥  the  market,  realize  ' 

more  than  3  annas  and  8  pie  per  packet.  The  damages  alleged  to  have 
beqn^  sustained  by  Messrs.  ScOtt'&  Co.,  owing  to  the  breach  of  contract  by  the 
insolvent,  were  estiniated  at  Rs.  )1, 702-1  l^C,  the  sum  now  claimed,  but  thi^ 
claim  was  snbaeqjiently  increased  by  the  a^vaT  of  the  remaining  boxes  of 
oandlesr  aa^  tjiieir  sale  at  1^  than  the  estimajied  prio«,  to  Rs.  11,762'*14-1, 

Hr^PhiJLUps  for  Ves^rs.  Scett  ^  Co.  oontended  that  the  provisions  of  the 
English  Bankruptcy  Act  of  1869  relating  to  proof  of  claims  in  respect  oC 
unliquidated  damages  applied  to  India,  and  that  therefore  Messrs.  Scott  &  €6^ 
ought  to  be  allowed  to  prove  their  claim.  Tho  learned  Commissioner  there- 
upon directed  tho  Official  Assignee  to  instruct  Coanscl,  and  to  have  the  point 
argued. 

The  matter  now  came  on  for  argument* 

Mr.  Phillips  for  Messrs.  Scott  &  Go.  oontended  that,  by  the  operation  ol 
a.  40  of  the  Indian  Insolvent  Act  taken  with  s.  31  of  the  English  Bankruptcy 
4ot  of  1869,  unliquidated  damages  oould  be  f  proved  in  tho  InsolveDt  Gourtj 
and  cited  Ek  parte  WaUrf  f  1)  and  Ea  parte  Llynvi  Coal  and  Iron  Oo,  (3). 


(1)  L.  R.,  8  Ch.,  662.  (2)  L.  R ,  7  Ch  ,  28. 
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^672  VT'  Tngranh  on  htiMt  of  the  Official  Am&gom,  safrported   Ifr.  PkiUipi^   eeo>» 

'tmtioD,   and   referred   to   ihe  emm  d  hi  ths  MnUf  of  C^ibehAndra  MvUiek  {I), 


liATiWdr    *&d /n  t^e  Jfotler  0/ Porfee Pittor    (2),    He  farAer  contended   that  the  pro« 
•OmkhtoloIiL  Tisiona  of  the   Engliah    Bankraptoy  Act   are   iaoorpeiatad   with  the  Indian 
Paw.        loiolyent  Act,  and  cited  Oray  v.  Ohkk  (8). 

■FoNTivxx,  J.,  allowed  the  claim,  «nd  directed    the  neamve  of   damagea   to 
he  again  men^oned.to  the  Cosrt  if  there  waa  any  diapnte  aboat  (ha  Amount. 

Attoraajra  f  or  Heaara.  Scott  &  Cor.*  Meaara.  Bermre  jr  Co. 
Attorney  for  the  Official  Aaiigiiee:  Mr.  Dignam, 


JBefare  Mr.-Ju$tiee  Phmvr  andUr.  JmUoe-Mcrrii, 

THE  QUEEN  v.  FIKAN,  oZtoa  GUNZAI,  aUae  KUBEEEMUN .• 
18Ti 

^   ^jirtf  a.        Criminal  Froeedwre  Code  (Ad  X  (jf  1872),  a.  67,  Illtuiraiim  (aj— Iniiftn 

T^nalCods  {Ad  XLF^  1800),  •».  499  ^  ^X^ 

See  ftlao  Where  an  offence  waa  alleged  to  have  been  committed  dnring  a  journey  from 
'JU  B«L.R.  55.  Bombay  to  Cakntta,  and  waa  m  fact  committed^batWeen  Bonibay  and  Allahabad, 
at  whioh  latter  place  the  complainant  and  the  peraon  by  whom  ihe  offence  waa 
alleged  to  have  been  committed  aeparated  and  pr  oceeded  to  'Calcutta  by  different 
trainai — BM  that  the  Magiatrate  of  Howrahhad  nojnriadiction  to  try  the  charge, 
^o  bring  the  matter  within  hia  j  uriadiction,  the  jonmey  ahonld  hare  been  oontinti^ 
one  from  one  terttinos  to  the  other  withcftit  any  intermption  by  either  party. 
Ten  priaoner  Piran  waa  ohaiiged  in  the  Ooort  of   (he   Xagiatrttte  of   Bowralh 

ctn  the  two  following  chacgee,  vis. : — 

*'  latk  That  ahe  on  or  aboat  the  SfSih  day  of  February  1874,  near  Allahabadi 
and  when  travelling  from  Bombay  to  Calcutta  by  rail,  criminally  intimidated 
Mra.  Florence  Field,  an^  thereby  canaed  her  alarm,  and  that  she  baa  thereby 
committed  an  offence  paniahable  under  a.  603  of  the  Indian  Penal  Code 
and  within  the  oogaiaanoe  of  the  aaid  Magiat  rate  of  ^owrah.  And  2nd,  thait 
ahe,  between  the  27th  Februaiy  and  11th  March  1874,  publiahed  imputatidna 
agaanat  Mra.  Field'*  character  of  auoh  a  nature  aa  to  harm  her  reputation. '' 

From  the  evidence  for  the  pxoseciition  it  appeared  that  the  accuaed  had 
4been  engaged  by  ^n.  Field  to  serve  her  aa  ayah  on  a  jonmey  from  London 
to  Calcutta  i  that  while  travelling  on  the  railway  between  Bombay  and 
Calcntta,  and  before  reaching  AUahahad,  the  accuaed  had  used  threatening 
language* to  Mra.  Field,  who  in  conaequenoe  diamiaaed  her  en   their,  arrival  at 

*  Criminal  motion  against  the  order  of  the  Officiating  Magistrate  of  Howrab, 
^ated  the  ISth  Maroh  1874. 

41)  8  B.  L.  a,  80.  (2)  8  B.  t.  B.,  118. 

<3)  Cor.,  186. 
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AlUhftyfy* ;  thttt  Mm.  Field  aUjud.  two  days,  and  the  aooiued  one  day   at        1874 
AHfthahad,  and  that  tkey  aabaaqaently  prooeadad  by  diifarant  traina  io  Gal-       q 
oatfta ;  and  that  Mh  Mm.    Fiald  and  the  aoovaed  wwe  reaiding  in  Caloatta  v. 

wheo  the  charge  was  made.    To  sapper t  the  second  charge  there  was  only  the       FlRAh* 
endence  of  >  peon  who   stated  that  he  had  brought  seyeral  aenrants  to  his 
master's  (Mr.  Field's)  honse,  bat  none  wonld  stop  longer  than  a  few  days  in 

serTice. 

The   accQsed   was   oonTieted   upon   both  charges,  and-  was  sentenced  to  a 
flne  of  Bs.  15  on  the  first  charge,  or  a  month's  rigorous  imprisonment^  and  six 
iraaka'  sigoroiiB  imprisonment  oxt  the  aeoond* 

The  prisoner  therenpon  applied^  to  the  High  Conrt  nnder  its*  Beviaioaal 
jufisdlction  to  have  the^  oonTioticn  qoashed  on  the-  following  gronnds: — 
lat,  that  the  aotaimpated  to- the  defendant  did  not  oonstitate  tim  oIlBaceg 
wiDi  which  she  was  ofaarged  r  2jid,  tint  the  Court  had  no  jariadictioB  to  try.  tii» 
ease  ;  and^  Srd;  that  there  waa  no  evidenoe  to  support  the  charges. 

The  High  Gourd  ordered  the-  pRweedings  in  the-  case  to  be  sent  f er,  and 
aotioe  to  be  given  to  the  Magiatnate.    On  the  case  coming  oa  for  hearing. 

Mr.  Piffiird  (with  him  Mr.  Amtet  Alt),  for  the  defendant,  sabmitted  that 
the  Howrah  Court  had  no  jorisdiction  to. try.  either  charge^  and  that  both 
charges  were  unsnpported  by  the  endence.  The  case  of  Quewn  y»  MaUmy  (1) 
was  referred  to. 

Mr.  BourJ»,  for  the  Crows,  contend^  that,  under  IIlafltratien.(a)  to  s.  67  of ' 
tbe  Criminal  Procedure  Code,  the  interruption  of  the  journey,  at.  Allahabad  waa 
not  snfficient  to  prevent  the  Hovrah.  Coart  having  iuriadlction.. 

Mr.  Piffard  was  not  called  upon  to  reply. 
The  judgment  of  the  Court  waa  delivered  by 

PfliAB,  J.  (who^  after  stating  the*  charges-  aa  'abova^  oonttnued)': — It  ia 
aomewhat  nnforlnnate  that  these  obargea  should  be  so  defective  as  they 
are  in.  the  noo^statament  of  material]  facta:  and  it  is  still  more  nnfortunato 
that  we  have  not  before  us  the  formal  conviction  or  finding  come,  to  by  the 
Magistrate  upoa  these  (charges  which  might  possibly  have  the  efEect  of  reme« 
dying  these  defects*  Acoordiog  to  the  judgment  whicb  has  been  sent  up  to^  us 
by  the  Magistrate,  it  appears  that  the  Magistrate  fonnd  Biran  Ayah  guilty  ci 
both  these  charges ;  that  is,  in  general  terms^.first,  that  she  committed  criminal 
intimidation ;  and,  secondly,  that  she  committed  defamation  against  Mrs.  Field  ; 
aftid  the  Magistrate  sentenced,  her  on.the  firstcharg^e  to.pay  a  fine  of  Rs.  16« 
leviable  unier  s.  307.  of  the  Criminal  Procedure  Code,  and  in  default  thereof 
to  one  month's,  rigorous  imprisonment ;.  and  the  Magistrate  farther  aentenoadl 
ber  on- the  seoond  charge  to.  six  weeks'  rigorous  imprisanmant^, 

(1)  1  Mad.  H.  C.  Rep.,  193. 
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Queen 

V. 
P»AN. 


It  ii  objected  before  tig  upon  tbe  presstat  applieatioD  ihtA  iham  i#o  oobtio- 
txons  are  both  bad  npon  two  groands,  firtt,  tb<t  they  irere  c6tl»  t9  SutMiort 
jnmdiotion  ;  end,  eeoondly  that  iitete  waa  no  evideiiQo  befctfe  the  Ki^giifyattf 
eaffieient  in  law  to  eetabliiih  either  of  them. 

We  are  of  opimoa  that  the  flxat  objeotion  m  good  in  reapeot  of  both  the  ooa* 
victionB.  We  also  think  that  there  waa  no  evidence  before  the  Magiatratd 
upon  which  the  oecond  oonnetion  coold  be  austained  in  Uw. 

It  ia  clear  that  the  offence  of  orimhial  intimidation  waa  not^  aeoovdiog  to  the 
account  of  the  progeoution,  committed  within  the  aotoal  territorial  limita  of  the 
ocdiiiarj  jorisdiotiott  of  the  Ma^strate  of  Howrah.  In  the  words  of  tide 
ohargaiteelf,  itia  etated  as  haying  been  committed  aomewhere  near  Alhihabad. 
II  th«  Magistrate  of  Hewrah  had  jariediotion  to  entertain  the  £rst  charge 
fmeferred  against  ihe  petitioner^  admittedly  this  mast  be  by  reason  of  ^he 
special  enactment  of  >  ^  of  the  Crinunal  Prooedure  Code.  That  section  runs 
latheee  wovds : — <*  When  it  is  unoertain  in  which  of  several  districts  an  offence 
was  committed;  or  where  an  o&nce  is  committed  partly  in  one  distriot  and 
partly  in  another ;  or  where  the  offence  is  a  continuing  one  and  continues  to 
be  committed  in  more  districts  than  one ;  or  where  it  oonsistit  of  several  acts 
Aone  in  different  districts,  it  may  be  inquired  into  and  tried  in  any  one  of  any 
such  districts." 

Now  under  the  words  of  this  section  alone,  it  would  be  impossible  to  hold 
that  an  offence  which  was  committed  locally  in  the  neighbourhood  of  Alia- 
liabad.  and  unquestionably  far  outside  of  the  district  of  Howrsfa,  could  he 
entertained  by  the  Magistrate  of  the   district  •  of  flowrab.    But   there   is  a 

certain  enlargement  of  the  words  of  this  section  applicable  to  the  case  which 
is  now  before  us,  effected  by  the  Illustration  (a)  which  is  appended  to  the 
section.  This  illustration  is  the  first  of  several  illustrations  appended  to  th® 
section,  and  may  be  reasonably  taken  as  a  rider  to  the  first  parsgraph  o|  the 
section  itself.    It  is  in  these  words  : — "  An  offence  committed  on  a  Journey  or 

voyage  may  be  inquired  into  and  tried  in  any  district  tiirongh  which  the 
person  by  whom  the  offence  was  committed,  0f  the  person  against  whom,  or 
the  tddngin  respect  of  which,  the  offence  was  oommitted,  passed  In  the  oonrse 
tf  that  journey  or  voyage.'^ 


This  illustration  is  plainly  lai<ger  than  the  first  paragragh  or  any  other 
enacting  portion  of  the  section  itself,  and  we  ought  not  therefore  to  carry  it 
further  than  its  own  words  go.  It  is  directed  to  meet  a  particular  di£BcuIty 
which  is  very  analogous  to,  but  not,  strictly  speaking,  comprehended  within^ 
those  covered  by  the  general  description  of  the  section.  When  a^  offence  is 
committed  during  a  journey  or  voyage,  even  if  the  place  of  the  occnnrence  ia 
single  and  completely  known,  yet,  practically,  in  most  cases  it  would  be  impoB< 
sible  for  the  complainant  to  have  recourse  to  s  tribunal  on  the  aotual  spot. 
The  illustration  to  the  section  affords  relief  by  giving  jurisdiction  to  the  local 
tribunal  at  the  place  where  the  offender  either  stops  or  is  made  to  stop,  oir  at 
the  place  where  the  complainant  stops.    JSut  we  think  this  means  whert  either 


VOL.  XIII] 


AFPBNDIX. 


•ff  ak&m  itrt  fliopt  9t  liteAlrt  hit  journey  or  >oya^e.  Any  ^Mter  ettenbion  of 
maflRto^  I*  Ml  DMdM  to  iheettiM  exigency  of  tfte  ($see,  axid'WonldbeeiytotilftteA 
io  ^rotwie  miieh  niiehlef .  Ttappeim  th^fote  to  its  thai  the  jonx'nejr  sptflcett 
of  ilk  this  illiistfalldn  is  a  contifiaotiB  johrftey  from  one  tennidtiB  to'  anotber 
terminiMi,  regai^  being  had,  for  the  pnrpose  of  eetitflating  the  oontinnity,  to  Alt 
the  ordtnaiy  inddentB  alfeoting  Jouriioys  of  the  particular  ktnd  Vbioh  may  be 
wider  tonfeideration.  Kow»  atieordiog  to  the  evidence  which  has  been  sent  up 
to  ns  by  the  Magistrttte,  the  journey  on  which  the  olfenoe  which  is  the  subject 
6f  the  firtt  ohftrge  is  alleged  to  havQ  been  eommitted,  wiia  a  journey  by  railway 
effected  by  Hrs.  Field,  the  proseeutrik,  or  at  any  rate,  by  the  petitioner  Firan 
Ayah,  from  Boiubay  to  C&Muttn.  But  it  is  also  perfectly  plain  from  that 
evidence,  and  it  has  been  admitted  by  the  leatned  Counsel,  who  appears  in  thfa 
case  on  the  part  of  the  Grown,  that  that  journey  was  not  eflscted  continuously 
either  by  Mrs.  Field  or  by  the  ayah  i  both  of  them  stopped  at  Allahabad 
aflbr  the  occofrence  bad  taken  place  which  is  the  foundation  of  the  first 
charge,  that  is,'  after  the  offence  as  alleged  had  been  committed— Mrsw  Field 
for  at  least  a  space  of  two  days,  and  the  ayah  for  the  space  of  at  least  one  day. 
And  thib  stoppage  was  not  a  stoppage  due  to  the  nature  6f  the  journey  itself  $ 

because  the  Jeumey  might  hare  been  completed  withxmt  any  appredaMo  stop^ 
page  whatetef,  simply  by  continuing  in  the  train  in  which  these  pCfsoos  were 
passengers  before  they  came  to  Allahabad,  and  which  after  it  reached  Allahat* 
bad  proceeded  with  conHnuity  to  complete  the  journey  to  Oalentta.  Mrs  Field 
instead  of  continuing  her  journey  stopped  at  Allahabad,  and  rematned  there 
certainly  for  two  days,  and  Firnn  Ayalk,  ulio,  ft  is  material  to  remark,,  had  been 
liseharged  by  Mrs.  Field  and  foz^idden  tc  cdntfnue  her  jooimey  with  her,  also 
iremained  aft  least  one  day.  We  ore  of  opSnion  on  this  state  of  foots  that  the 
ease  does  not  fail  within  the  IHustnition  («)  of  S.  ^,  «nd  that  tbe  Magistnite 
hod  no  jurisdiction  to  entertain  the  charge  of  criminal  intfmidation  oomniftted, 
according  to  the  story  of  the  proseoufion,  somewhere  near  Attohabsd,  and 
certainly  at  some  place  external  to  the  territorial  limits  of  hiaown  jurisdiotion. 

The  construction  which  we  have  thus  placed  upon  the  wor  ds  of  the  lUns 
tration  (a),  s.  07,  is  not  a  novel  oonstraceion,  for  it  was  given  by  the  Madras 
High  Court  in  the  case  of  Quedn  v.  Malony  (1 ). 


1874 
Qdbsh 

V 
FlAAN. 


It  is  not,  perhaps,  necessary  for  Us  t5  explain  the  gronndt  tiptm  which  wo 
arcjlof  opinion  that  ther  Kagistrate  had  no  }urMbtion  to  evIeftsSn  tl^ 
charge  of  defamatl6n  upon  which  he  contioted  the  petitfener,  because  the 
Magistrate  himself,  in  the  return  which  he  hOs  made  io  this  Court  upon 
notice  given  to  him  of  this  applioation,  has  admitted  that  he  had  no  juria* 
diction  to  entertain  the  charge,  inasmuch  as  the  evidence  did  not  serve  to 
show  that  the  offence  was  committed  within  the  area  of  his  ordinary  jarisdic'% 
lioOf  and  tfiis  matter  was  not  within  the  scope  ol  s.  67»  Criminal  Proceduire 
Code.  We  will  however»  say  that  not  only  wna  there  no  evidence  beforo  the 
Magistrate  upon  which  he  acxM,  with  any  soii  of  reoftoi^  oomato  the  con- 


(1)  1  Mad.  H.  C.  Rep.,  193, 
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1874        clasioQ   that  ke   htd  jnriadiotioa   to  entortatn   that  olutt|;e^   bat  then  mm 
-  no  dvidflace  wbattver  bofove  him   upon    which   a  oharfa  of   defamatioii    vf 
^"^       Mn.   Field    bj    Firan    Ayah   ooold   be   maintaiiied   anytrhMre.    Then  ia  m 
piBAM.       ovidexioe   upon    the   record  which   hie  been  eent  op  to  at  of  Firan  Ayab'a 
hariiig  anywhere  apokaa  defamatoiy  worda  of  Mra.    Fields  nnlew  it  be  of  her 
haying,  done  so  at  the  Bame    place  and  as  part  of  the  same  transaction  which 
oonstitated    the  foundation    of    the  charge    of  ncriminal  intimidation,  neer 
Allahabad.    If  the  charge    of   defamation  had   been   property   drawn,   the 
Magistrate  would  have    perceiT«d  withont  difficulty  that  these  was  not  an 
iota  of  eridenoe  befdre  him  upon  which  it  conld  be  sostained  for  a  moment. 
Indeed*  there   waa  nothing  in  the  information^  or  otherwise,  before  him  on. 
which  ha  conld  even  frame  a  proper  charge^ 

We  therefore,  as  I  haTO  already  ssid,  are  of  opinion  thai  both  thsse  oonr 
Tictiona  are  bad  for  want  of  jonsdicUon,  a^d  we  think  that  we  ought  not  nym 
the  ground  put  forward  in  s.  70  of  the  Criminal  Procedure  Code  to  forbear 
from  setting  the  conridimL  aside.  That  section  says  .*— "  Ho  sentence,  oc 
order  of  any  Criminal  Court  slialL  be  liabb  to  be  set  aside  meeely  oni  the 
ground  that  the  lavestigationy  imfuiiy.  or  trial  waa  held  in  a  wrong  Oisfcrict  on 
Sessions  SiivisioD^  nnless  it  is  proved  or  appears  that  the  aooused  person  waa 
actually   prejpidkMd  in  his  dafencCp  or   the   prosecutor  in   his  prosecution,  bf 

■nch  error,  in  either  of  which  cases  a  new  trial  may  be  ordered^' 

It  ia  obvious  fsom  the  last  words  which  I  have  read"  that  thia  seotton 
eontewplataa  such  an  error  only  of  jniiadiotion-  as  may  arise  from  a  case  bein^ 
tried  in  one  ZUstriet  or  Sessions  I)iiviaica>  say  ef  Bengal,  when,  it  ought 
properly  to  have  beeft  tried  in  the  nei^bonring  District  or  Sessions  Division  of 
the  saaas  province  i  beoaasa  it  evidently  contemplates  the  possibility  of  the 

Courtbeingable  to  direct  a  new  trial.  It  doea  not  apply  to  oases  such  as  that 
«>f  the  first  charge  in  which  the  right  local  jurisdiction  is  a  jurisdiction'  foreign 
to  <he  Court  which  has  power  to  order  a  new  trial,  and  lying  entirely  outside 
the  pvovinoe  to  which  tha  local  Dtvisioa  or  Dtstriot  bebngs^  and  in  which  the 
charge  was  actually  entertained. 

Aadsgain.  as  to  the  second  charge,  we  think  that  there  is  enough  in.  this  case 
io  lead  as  reaaonably  to  condnde  that  the  error  made  in  the  matter  of  juris- 
dictioni  prejudiced  the  aceased  in  her  defenoe,.  because  we  think  ahe  never 
ought  to  have  been  called  upon  to.  answer  that  charge  at  aU|  and  the  Couxi^ 
which  would  have  disposed  oi  the  charge  in  Calcutta,  whess  the  defamation  ia 
Buppoeed  to  have  taken  plaoe,  would  have  been  substantially  different  both  aa 

regards constitation  and  procedure  from  that  of  tho  Magistrate  of  Hbwrah. 

• 
For  all  these  reasons,  we  are  of  opinion   that  not  only  were  theconvietiona 

had  without  jurisdiction,  but  that  in  respect  to  one  charge  at  any  rate  the 
conviction  could  not  be  in  aay  degree  supported*  and.  that  both  convictions 
ought  to  be  set  aside.  We  accordingly  set  aaide  both  the  convictions  and  the 
■entence  and  remit  the  tee ;  and  if*  the  fine  or  any  portioa  of  it  has  bees  paid» 
it  m«at  be  refunded* 
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Before  Mr.  Sustice  PanHfix. 

Isr  1SB  Mattxk  op  HOWABD  BROTHSBS  (iKiOLVBHts).  l^^^ 

AprUli. 
tnaohmt  Act  (11  A 12  Fiet,  a  21),  a,  40«-5a26  ofMMgoffed  JProperiy— 

82  ^  33  Fi<J«.,  c.  71  {The  Banhrupiey  Ad,  18W)-  Oenmd  Bule$  78  io  81. 

"This  Was  an  appfioiltion  by  one  R.  8.  Staanton,  a  oUsditafir  of  tiie    iAiolTenifl 
who  bad  filed  ihei)r   petition  of  Insolvency  on  17th  MarOh  1873,  and  obtained 
theik'  final  disdharge  on  2nd  September  1873^  for  tbe  aale   Of   ettrtaln   ptopettiea 
wlrieb  had  beenlmntgaged  to  bim  t>y  fhe  inaohrenti. 

iThe  f  acts  alleged  in  inpport  of  the  application  were  aa  follows  •;— That 
Staanton  inonrred  liabilities  for  the  insolvenis  by  accepting  their  drafts  and 
"bille  and  "by  other  transactions  to  tlie  atfionnt  of  aboat  Bs.  l,00,OCfO,  and  as  a 
part  Becarity  for  the  debt  the  in8oWent8lt)y  an  indenture  dated  18th  October 
1972  mor  i^af^ed  to  hiih  fomr  parcels  of  I  Aided  property  i^taated  in  ihe  district 
of  Mirsapore,  ahd  also  some  property  near  the  town  of  JnbbalpOrO  and  in  the 
town  of  Allahabad.  The  mortgaged  deed  contained  the  usual  proviso  for 
redemption.  Sobsequently  to  this,  the  hisoWents,  by  deed  dieted  11th  )^ebra« 
lury  1873,  conveyed  to  Messrs.  Schoene,  KiTbum  and  Co.  of  Caiknitta  the  leqnity 
af  redemption  in  three  of  the  fonr  parcels  of  the  mortgaged  properties  Situated 
at  Mixsapore ;  and  thereupon  Staunton  agreed  with  M  eiifrs.  Bdhoene^  EJKnute 
and  Co.  to  reoonvey  to  them  the  three  parcels  of  the  property  of  which  they 
iiad  purohased  the  equity  of  redemption;  which  he  accordingly  did.  that 
4>esides  the  mortgage  of  18th  December  187A,  the  insolvents  assigned  tc 
Staunton  certain  moveable  property  which  was  then  estimated  to  be  of  the 
▼alue  of  about  Bs.  8,800^  but  ihis  property  was  subsequently  solid^  and  only 
realised  Bs.  8,542,'8-4;  that  the  probable  amount  which  night  he.  recovere^ 
by  the  sale  of  the  remainder  of  the  mortgaged  properties  would  not  exceed 
Rs.  15,000  which  was  far  short  of  the  sum  due  to  Staunton,  and  that  a  suit 
for  foredesure  would  involve  further  expenses,  and  would  reduce  ttie  amount 
which  be  might  be  able  to  recover  >*  and  finally  that  from  an  aooowit  rendered 
to  the  Official  Assignee,  it  woikld  appear  that  there  was  due  toSfcauntOtt 
from  the  insolvents  on  the  f  th  March  instant  the  sum  of  Bs.  87,651-14-3. 

The  applicant  prayed  for  an  order  directing  an  account  to  be  taken  of 
what  was  due  fcr  principal  and  interest  and  oosts  on  the  mortgage ;  that 
the  mortgaged  properties  be  sold  ^ider  the  conduct  of  the  Official  Assignee . 
that  the  applicant  be  at  liberty  to  bid  and  to  set  o8  the  amount  of  any 
purchase  against  the  balanoe  which  should  be  found  due  to  him,  but  that  if 
any  other  person  should  become  the  purchaser,  then  that  the  prooeeds  of  such 
sale,  after  deducting  the  Official  Aisignee's  commission,  should  be  paid  to  the 
ap^lioaat  in  liquidation  of  his  debt  so  far  as  the  same  mi|^t  extend,  and  that, 
after  creditiag  such  amount,  the  applicant  might  rank  as  a  creditor  on  the 
insolvents'  estates  for  any  balance  that  might  be  rmnaiping  doe,  and  that  tht 
nsol  vents'  schedule  be  amende  d  accordingly* 
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Mr.  3lactaB  on  behalf  of  tbe  Official  Assignee  did  not  opposv  the  apph'oation. 

Mr.  Stokoe  for  Mr.  Staontom — ^The  prayer  of  the  petition  folbwa  Rolee 
78  to  81  made  under  the  Baglith  Bankruptcy  AfOi^  1869,  Theae  Rnlee,  with  a 
slight  alteration,  making  them  applicable  to  eqnitable  as  well  as  legal  mortgages, 
are  the  General  Ordetfs  in  Bankruptoy  made  by  Lord   Loaghborongh   in  1794« 

and  which  hare  been  sabseqnently  incorporated  in  tbe  General  Rules  made 
nnder  tiie  Baiikr«p«oy  Gonsolidattoii  Aot^  1840,  and  the  esistiDg  BasJtruptcy 
Aot|  18§9  I  1  Fisher  on  Mortgages,  Snd  ed.,  pp.  681, 682.  Tbe  Court  will 
be  gcuded  by  the  roles  of  the  English  Bankraptoy  Act— /a  the  Matter  of 
Shihehaatdm  MnUiek  (l)i  In  th4  Mtitter  of  Park$  Pittar  (2).  A  claim  for 
iinliquidakeddami^esarisu^giromabreachof  contraot  has  been  allowed  by 
this  Court  imder  s,  81  of  tLe  Bnglish  Bankruptcy  Act,  1869— /»  the  Matter  of 
OmwttiMX  Daw  W,  The  moiigsgea  would  be  entitled  te  i#aU^  the  mort«i 
gaged  property  thsough  the  Qowtt-^LlwM^  v.  O*i>ei0da  (4),  ^ 

The  lesroed  Counsel  was  stopped  by  FotttJFn;  J.,  who  ordered  the  sale  to  be 
made  as  prayed  for  in  the  petition  and  directed  the  Official  Assignee  to  reserre 
a  ijrice  on  tbe  propexiies  intended  to  be  sold,  and  to  adrertiae  such  sale  once 
in  the  CoXcXitUj,  Q(uistte%  and  three  tiiyftes  in  •two  newspapers  circulating  im  the 
district  of  Mir^apore.  Tbe  Cofirt  farther  ordered  that,  after  the  premises 
should  have  been  put  up  and  o£fered  for  sale  by  public  auction,  if  they  should 
not  have  been  sold,  er  should  have  been  bought  in  by  the  Official  Assignee 
at  the  iresorvcd  price,  then  that  the  Official  Assignee  should  be  at  liberty 
to  apply  to  the  Court  for  lei^e  to  sell  th^  said  premises  by  private  contract. 

Attorney  for  Mr.  Btaunton  t  Mr.  Paliologut* 

Attorney  for  the  Official  Assignee  :  Mr.  Diffnam, 


il)  8  B.  L.  R.I  33. 
(3>  icf.,  118. 


(3)  Ant«t  A  pp.,  p.  2. 

(4)  Taylor,  168. 


r^ 
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L  Befoft  Mr.  JiuUee  Phear  em4  Mr.  JueHce  Mofrh. 

MBWA  LALL  THAKTJE  (iPiiLniTiiF  v.  BHUJHtJN  JHA  •     1874 

IND  ANOTHER  (DEFENDANTS)*  '^  ^^' 


Speeud  Jppeal^-SuU  io  tet  aside  a  Beorw  on  ike  Chrmnd  of  Fmitd  omt 

OoUimon—'Bomew, 


fiaboos  KaUy  Mohim  Daas  and  Bwth  Sen  Sing  for  the  appeUaatw 
Baboo  Hw0fiMur  Not  A  for  the  respondent  Bliajhan  Jiia. 
^he  other  respondent  did  not  appear:. 
The  judgment  of  the  Coolrt  was  delivered  by 

Phbar,  ^.— W6  tliink  tliat  no  s^round  of  special  appeal  has  been  xnade  qn^ 
ih'ilhis  ^ase. 

The  plaintiff  tn  substance  sues  to  set  aside  a  decree  which  has  been  passed 
agafnsthimby  acompetenb  Court,  and  also  to  set  aside  the  execntio^t-proceed'- 
tngs  and  the  sale  Which  followed  thereon. 

^e  J'ndge  has  Oome  to  the  conclasion  upon  the  evideooe  that  ^e  decree 
was  duly  passed,  and  that  all  the  proceed!  ngs  in  the  suit  were  togular  and 
iwoper,  and  that  there  was  no  ground  for'iettiiig  aside  the  deoM  or  subsequent 
pittMseedings.  And  we  find  no  reason  for  disturbing  this  coadusion  on  special 
aplrosi.  The  lower  AppeUate  Court  has  given  ezoellent  gnytuds  lor  ibhe  view 
which  it  has  taken  of  the  evidence. 

We  may  perhaps  add  that  it  seems  to  us  that  this  suit  has  been  to  ^ 
considerable  extent  misdirected.  It  liss  already  been  mentioned  that 
the  immediate  aim  of  the  plaintiff  is  to  get  a  decree  which  was  formerlf 
passed  against  him  by  a  competent  Court,  set  aside,  on  thd  ground  that  it  was 
obtained  by  fraud  and  collusion.  But  the  ph)per  course  for  obtaining  such  ah 
objeet  as  that  is  to  go  to  the  Cottrt  which  passed  the  dedree,  either  witiiih  the 
time  specified  in  s.  119  of  the  Civil  Procedure  Code,  if  the  Oifctimsta^cee  are 
aooh  as  would  jnstif  y  aotion  under  that  section^  or  at  any  time  (s6  that  it  be 
done  with  due  diligence)  if  the  ground  upon  which  the  deciee  is  flOnght  to  be 
set  aside  be  a  good  ground  for  reviewing  and  altering  the  judgment  upon 
which  the  decree  was  passed.  And  if  the  case  of  the  phuntiff  be  Ils  it  is  in  the 
present  instance  that  the  decree  was  obtained  by  fraud,  no  better  ground  tot 
review  could  be  alleged  ;  though,  of  course,  it  need  hardly  be  added  that 
even  in  sifth  a  case  as  that  supposed,  it  is  ntoessary  for  the  person    aggrieved  to 

•  Special  Appeal,  No.  I9l7  of  1873,  against  the  decree  of  the  Judge  of  ZQlv 
Tirhoot,  dated  the  30th  May  1873,  reversing  the  decree  of  the  Mnnsif  of  Tajpore^ 
dated  the  19th  September  1872* 
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1874         Bpply  to  tbe  Court  to  «  mvi«w  with  dso  diligenc*  And  witlieatloM  of  time  ai 

,»— — —         goon  1^  reaaonably  mmy  be  after  the  discoTery  of  the  fraad.    In  aaying  thia,  wo 

Tainj^    do  not  in  the  least   desire   to  qneation.the  right  of  erery  Court  to  diar«gard| 

tu  or  rather  to  oonaider  of  no  force,  decreea  of  other  Coorta  which  may  he  shown 

Bbujhom  Jha.  to  its  satisfaction  to  haTO  been  obtained  by  fraud. 

The   principle    which   goTems  Courts  in  cases  of    this  kind  may  be&nnd 
expressed  by  Lord   Brougham  in  the  ease  of  Lord  Banthm  t.  Beoher  (i).    It  is 

always  a  rule  of  the  English  Cottrts  that  while  no  Court  but  a  Court  of  Appeal 
can  interfere  with  the  decree  of  a  Court  of  competent  jurisdiction,  yet  if  tbe 
decree  has  been  obtained  by  fraud,  it  shall  avail  nothing  for  or  against  tho 
parties  affected  by  it  eren  in  another  Court. 

So  here  if  the  plaintiff  had  been  the  person  attacked  and  had  no  choice  fif 
a  course  for  obtaining  his  remedy,  he  might  have  asked  the  Court,  upon  suoli 
evidence  as  he  could  put  before,  it  to  disregard  the  §xpmrt€  decree  which 
the  other  side  was  using  against  him,  and  to  treat  it  as  a  worthless  decree,  gn 
tbe  ground  that  it  had  been  obtained  by  fraud.  But  he  is  not  in  this  suit  the 
person  attacked ;  he  comes  into  Court  of  his  own  f  ree«will,  asking  for » 
declaration  of  title,  and  the  proceeding  which  ha  ought  to  have  adopted  for 
tbe  purpose  of  obtaining  the  relief  he  needs  whs  to  apply  to  the  Court  which 
passed  the  decree  and  to  get  that  Court  to  rectify  the  decree,  or  to  set  it  aside 
or  to  alter  it  in  such  a  way  as  right  and  justice  required. 

We  dismiss  the  appeal  with  oosta^ 


Srfcre  Mr,  Juitiee  Markby  and  Mr,  Jusitoe  Bkdh. 

1S74 
January  8.    ?RAN  BANDHU  CHATTER JES  akd  othbub  (Dkfbnbaitts)  e.  tlADBXS 

SUDAN  PATEA  and  othekb  (PLAnrrirys)* 

€<M^<^  AcUon^PlaiiU'--Ohfec!Hon  aZIotOed  on  Appetil^Co9t$, 

TflV  plaintiffs  in  this  case  filed  a  plaint  against  the  defendants,  alleging  thal^ 
a  thakbust  map  which  was  made  in  tbe  year  1888  Was  erroneona.  Thia 
was  the  sole  ground  of  complaint  alleged  in  the  plaint.  Tha  Mnnsif  and  th0 
lower  Appellate  Court  treated  the  suit  as  if  it  wat«  one  to  have  the  tkMmgt 
measuromMt  set  aside,  and  to  have  the  plaintiff*'  right  in  certain  chukluidf 
declared    and  confirmed    and  issues     were  fixed    accordingly,    the    issue  of 

fact  being  "  Whether  it  is  true  that  the  disputed  Chnk  Akarrah  appertaina 
to  the  plaintiffs'  Manaa  Bungpore^  or  is  it  a  fact  that  the  same  is  a  separate 
maaza ;  aad  which  of  the  litigant  parties  ia  in  posseenMi  of  tbe  same  F"    On 

•  Special  Appeal,  No.  610  of  1873,  against  the  decree  of  the  Beputy  Com-r 
snissioner  of  Zilla  Manbhoomj  dated  the  I8th  September  1872,  reversiag  the 
decree  of  the  Munsif  of  Hathnathpore,  dated  the  80th  September  1872. 

(1)  8  CI.  A  F.,  479. 
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the  trnd  before  tha  Maosif,  the  d^eadanta  called  witnesaes  to  prore  that  they         1^74 
Were  in  poMession  of  the  diepated  lasd  through  their  ryots,  hut  the  Mnnaif  prj,„bandh0 
diemiend  the  sirit  as  being   barred  by  limitation.     The  plaintiffs  appealed  to  CHArrBRju 
the  Deputy  Commissioner,  who  oreiraled  the  defendants'    plea  of  limitation,  and  v. 

deoUred   that  the  plaintiffs  were  entitled  to  the  land   in  dispute,  with  the  ^*p"^^^"^* 
ezcepfion  of  a  certain  lao  garden.    The  learned  Judge  in  his  judgment  stated 
<bat  the  defendants  to  prore  their  poesession  had  not  brought  forward  a  single 
witness  who  asserted  he  was  in  poneseion  <^  the  lands  as  a  oultirator. 
The  defendants  appealed  tathe  High  Court. 


Baboo  Opender  CktMder  Bom  for  the  appellants. — The  lower  Appellate 
Court  is  dearly  in  error  in  saying  the  defendants  caDed  no  witnesses  to  prove 
their  possession  by  cultivation.  Howeyer  that  may  be,  the  suit  ought  neyer  to 
have  been  entertained,  as  the  plaint  discloses  no  cause  of  action.  The  thakbu^ 
map  may  be  erroneous,  but  the  plaint  does  not  allege  nor  show  that  such  an 
error  has  given  the  plaintiffs  a  cause  of  aetioa  against  the  defendants.  A  suit 
will  not  lie  for  a  mere  declaration  of  title. 

Baboo  ffurry  Mohnn  CkttekerhuUy.^  The  two  last  contentions  raised  on 
behalf  of  the  appellant  were  not  raised  in  the  Court  below,  and  it  is  too  late 
to  raise  them  now.  The  case  was  Tirtualiy  one  for  possession  and  lor  a 
dedaratiou  of  title,  and  the  issue  of  fact  was  raised  on  that  conteniooai 


Baboo  Opender  Qhunder  Bow  in  reply.. 


The  jjudgment  of  the  Court   waa  delivered  by. 


Marvbt,  J. —  In  this  case  if  the  only  objection  had  been  that  the  suit  ^ould 
not  lie  for  a  declaration  of  title  and  confirmation  of  possession,  we  should  not 
have  entertained  it  at  this  stage  of  the  proceedings,  it  not  having  been  taken 
in  the  Court  below.  Bat  it  appears  that  there  is  another  objection  taken  in 
special  appeal,  independently  of  this,  to  tbe  judgment  of  the  Deputy  Commis- 
sioner. He  states  in  his  judgment  that  not  a  single  person  has  been,  brought 
forward  who  asserts  that  he  ever  was  in  possession  of  the  land  as  oultivatori 
that  is,  in  possession  on  behalf  of  the  defendant  ;  bat  it  is  pointed  out  to  us 
that  two  witnesses  at  least  were  examined,  who  distinctly  stated  that  they  did 
hold  the  land  from  the  defendant  and  cultivate  it.  Therefore  that  observatioa 
of  the  Deputy  Commissioner  to  appears  to  founded  upon  misconception  of  the 
evidence*  The  result  of  that  would  be  that  we  should  remand  Uie  case  to  the. 
lower  Appellate  Court  for  a  Iresh  decision. 

But  then  comes  the  question  whether  we  can  allow  this  litigation  to  proceed* 
further,  if  in  fact  the  suit  ia  one  which  would  not  lie.  For  though  we  might 
not  chooM  to  in  terfere  THierethe  litigation  is  at  an  end,  it  ia  a  different  thing; 
when  W9  toe  asked  to  remand  a  case  for  farther  inquiry.  Now  we  thinly 
looking  to  the   plaint,  that  the   salt  ia   not  one  which   would  Ue  to  the  Cit^il 
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^y^  Court.    The  only  complaint  is  thai  the  thakbvst  map,  whieh  waftmiide  in  th» 

Prjlm  Bakdou  ^^^  ^^  '■  cnroneonB.    It  is  nowhnre  alleged  that  any  ioiniy  has  aseracd  ta 

Cbattbbju  ^^  plaint  UK  in  coDsaqnenoe  of  that  emnv  nad  theief on  we  think  ihatlbera  la 

V.  no  oai^e  of  aotton  diaolosed  hy  the  plaint.    That  heiag   so,  we  think   we  axw 

WtST^^"  bonnd  to  eotertain  the  Ql^ection,  and  not  to   albw   thia  Vtigation  to  prooeed 

*  *^'       farther.  e 


June,  10 


^n4er  these  ciroamstiMioes  we  set  aside  the  decree  of  tl»e  lower  Appellate 
Courts  and  dismiss  the  pUintiffs*  soit  npon  the  ground  that  the  plaint  disirlosos 
no  cause  of  action.  Bat  inasmuch  as  thia  objection  waa  not  taken  i  n  the 
Oo^rt  below,  we  mehe  no  order  as  to  oosts« 


BifoTB  Ifr.  JtuHQ$  Fh$air  and  Mr.  Juitiee  Morris. 
STQD  MAHOMED  ABBUL  HIE  (PLAiMTiPr)  v.  LUNJEET8INQ 

18T4  AND  ANOTHB&  (DaPSKDANT  S)  .* 


Cenrt  of  Warda-^StUi  on   Behalf  of  a  dscetued   LunaUc^a  EiUtiie  by  A  Manager 

appoMed  by  the  Court  <^  Wards^ 

Baboo  ¥nnoda  PsrMid  Bwnerjee  for  the  appellant. 

Baboo  Uohesh  Cfwnder  Chowdkry  for  the  respondents^ 

Tho  j[adgmeat  of  the  Court  waa  delivered  by. 

Pbbab»  J«~It  8|^>ears  to  us  that  there  is  no  ground  whatiyev  upon  whi^N 
this  suit  can  be  supported. 

The  plaintiff  is  described  as  Syud  Mahomed  Abdul  Hye,.  manager  under 
the  Court    of  Wards    of   the   estate   of   Baboo    Bindesharee    Prasad    Singh, 

deceased ;  and  in  this  suit  he  sues  two  defendants  Lunjeet  Singh  and  his  brother 
Bheoohum  Lall.  The  cose  of  the  plaintiff  is  that  Lunjeet  Singh,  in  Dtcemher 
1867)  entered  into  a  security  bond  by  which  he  undertook  to  be  answerable 
to  the  Court  of  Wards  for  any  de^ult  in  the  payment  of  rent  and  otherwise 
which  a  person  of  the  name  of  S^osahoy  might  makSi  in  performing  the 
stipulation  of  a  certain  contract  of  lease  wh  ich  Lunjeet  Singh,  as  was  recited 
in  his  security  bond,  had  himself  perused,  end  had  satis£ed  himself  with  regard 
to.  It  was  described  in  the  recit  als  as  a  lease  of  8  annas  of  Muaaa  Salampor^ 
at  rent  of  Rs.  243,  and  of  9  annas  of  fmother  .muaza  at  a  rent  of 
Bs.  170  to  Seosahoy  I  and  it  is  plain  that  it  was  the  terms  of  this  lease 
and  of  no    other  which  Lunjeet  Singh  gparfin teed  th^  due  performance  of. 

•  Special  Appeal,  Na  1964 of  1873,  against  the  decree  of  the  Judge  of  Zilla  Shal^ 
ebad,  dated  the  ard  June  1873>&nning  the  decree  of  the  Wmisif  of  AnAh*  dated 
(be  18th  JaanfMry  1873. 
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Now  at  the  outset,  it  is  maoifost  apon  this  statoment  that  SHeooHurn  Lalt  1874 

bad  no  liability  of  any  kind  towards  tho  plaintiif  or    anybody  else,  nnder  I" 

the  temt  c^  this  seenrity  bond,  and  thorefore,  so  far  as  anything  goes    whieh  H  a  homed 

appears  in  the  plaint»  it  waa  oertainly  gratuitoas  on  the  part     of  the  plaintiff  Abdul  Hts 
to  make  Sheooham.Lall  a  defendant  in  this  suit 


V. 

LONJSST- 

SlNQ-S. 


But  farther,  there  is  no  ground  shown  in  the  plaint  whereon  Synd  Mahomed 
Abdnl  Hye  can  maintain  a  suit  for  the  purpose  of  enforoing  the  security 
bond  which  Lunjeet  Singh  made  in  December  1867.  The  bond  was  not 
made  with  Syud  Mahomed  Abdul  Hye.  Indeed,  it  is  somewhat  difficult  to 
satisfy  oneself  as  to  the  person  with  whom  the  bond  waa  supposed  to  have 
been  'made.  The  words  of  the  bond  are  exceedingly  general,  and  all  that 
can  be  gathered  from  it,  |ls  that  Lunjeet  Singh  undertook  to  be  responsible 
to  the  Court  of  Wards  in  whose  charge  the  property  of  one  Baboo  Binde- 
aharee  Prosad  Singh,  a  lunatic^  was  at  the  time  when  the  bond  was  made 
forthednepaymentof  rents,  Ac*,  whioh  might  become  due  under  the  specified 
lease  of  a  portion  of  that  property  to  Seosahoy*  If  the  bond  be  oonsfroed 
strictly,  then  theOourtof  Wards  is  the  only  person  who  o6uld  sue  to  enforce 
its  trems.  But  we  are  not  aware  that  the  Court  of  Warde  has  any  sueh 
personality  as  would  enable  it  to  sue  in  this  way. 


It  is  howerer  perhaps  possible  to  construe  this  seoority  bond  as  having 
been  in  the  intention  of  the  parties  ooncemed  made  by  Lnnieet  Sin|^  with 
the  lunatio  Bindesharee  Px^osad  through  the  interrention  of  the  Court  of 
Wards  in  whose  charge  his  property  was.  And  in  that  case  a  suit  could 
of  course  be  brought  upon  the  bond  in  the  name  of  Bindesharee  Pcosad 
Singh,  while  he  was  alive,  by  any  one  who  was  manager  of  his  estate  acting 
as  his  next  friend  for  the  purpose  of  recoToring  compensation  acoorcKng  to 
the  terms  of  the  bond  in  respect  of  rents  which  had  become  due  to  the  lanatio 
from  Seosahoy.  But  the  present  suit  is  not  even  framed  in  that  way.  Synd 
Mahomed  Abdnl  Hye  does  not  bring  this  suit  in  the  name  of  the  hmatio 
acting  for  the  Itoatio  as  his  next  friend  and  seeking  to  reoorer  money  which 
had  become  due  to  him.  In  truth,  it  was  almost  impossible  for  the  present 
plaintiff  to  hare  brought  this  suit  in  that  form,  because  he  eould  not  well 
have  styled  himself  the  next  friend  of  the  deceased  person.  Thus  a  graye 
difficulty  meets  him  at  the  outset  of  the  case,  and  that  difficulty  is  really  the 
test  of  the  merits  of  the  present  suit.  It  shows  that  the  plaiatiB  haa  no 
right  to  make  the  olaim  which  he  has  preferred  in  the  preset  snit.  So  far 
as  any  of  the  arrears  of. rent  which  are  sought  to  be  made  good  by  this  snit 
/ure  arrears  which  aoerued  due  during  the  lifetime  of  the  lunatie  Bindesharee 
Prosed  Singh,  these  arrears,  and  the  compensation  in  respect  ol  them»  must  ba 
debts  whieh  the  lunatic's  personal  representatiTO  is  entitled  to  recovery  and 
80  far  as  they  are  arrears  which  accrued  due  after  the  death  of  the  lunatic, 
they  must  be  debts  which  the  snooessor  of  the  lunatio,  whooTer  he  may  be» 
is  entitled  to  reoover.  It  is  plain,  therefore,  that,  in  this  suit»  two  perfectly 
independent  cbumi  have  beaa  united;  and  there  is  nothing  disolosed  in  th« 
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ia74         present    pUini   or  elaewbfirp   on   the  reooid  to   show    that  Sjnd  Mahomed 
Abdul  Hya  ia  entitled  te^  toe  for  the  enfopoemenb  of  either  of  them. 
Mahobced        'A.gain,  if  Abdul   £Eye-  had   eetabliahed  bU    rigkt    mnder  a    oeitifloate,  or 
Abdol  Hts  otherwise  to  repreaent  the  detoeased  Inaatio,  etill  it  ■eema    qaite  plain  that  tha 
V  Borety  ia  not  by  virta  of  bia  bond  of  Deoember  1867  boand    to    make  good 

SiNaa.       ^^  liabilitiea  which  Seoaahoy    had.  incacred  and  &iled  to  dischai^  ander  the 
kabaliat  execnted  by  him  in  1568. 

It  haa  been  argued  before  ua  by  the  learned  Goyenuaent  Pleader  that  the 
liabilitiea  of  Seoaahoy  onder-  hia  kabuliat  of  1868  are  aabatantially  the  same 
aa  the  liabilitiea  whioh  he  was  under  in  reipeot  of  thia  paiitioalar  manaa 
according  to>  the  terma  of  the  original  kabuliat  or  agiiMmest  of  1867.  Thia 
may  be  ao.  But  atill  it  ia  not  the  liability  which  Lunjeet  Singh  undertook  by 
hia  bond  of  December  186?  to  guarantee.  It  ia  admitted  by.  .the  learned 
Government  Pleader  that  the  original    contract  which  ISeoeahoy.  entered  into 

in  1867  was  for  a  aingle  leaae  to  him  alone  of  8  annaa  of  one  manaa  a^ 
apecifled  rent,  and  8  annaa  of  the  other  mauza  at  another  rent.  Whereaa 
the  leaae  which  was  finally  agreed  upon,  and  accepted  in  1868  was  a  double 
lease,  t.  •.,  a  lease  of  the  4  annas  of  the  one  mauza  to  Seoaahoy  alone,  and 
a  leaae  of  8  annas  of  the  other  munaa  to.  Seoaahoy  with  others,  that  is 
the  eontraots  of  lease  into  whioh  Seosahoy  entered,  in  1868  were  different 
from  the  singb  contract  of  lease  into  whi^  he  entered  in  1867,  and  whioh 
was  recited  in  the  aecurity  bond  as  the  contract  which  Iipnjeet  Singh 
guaranteed  the  due  performanoe  of;  There  can  be  no  doubt  on  these  facts 
that  Lunjeet  Singh  is  not  liable  on,  his  bond  ot  December  1867  to  make  good 
the  liabilities  of  Seoaahoy  under  his  kabuliat  of  June  1868.  And  therefore 
for  eveiy  reason  the  present  suit  fails  and  ought  to  be  dismissed. 
Aooordingly  we  are   of  oi>inion    that  the  decree   of    the   lower   Courts  ia, 

oorrect.  And  this  appeal  will  be  cUsmissed  wjth   oosts. 


•w 
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Before  Mf.JuiiiceMarhhy  avd  Mr,  iiiitiee  Blfch. 

'^HIROKUMIRI  BfiBI  (Dbfixsant)  v.  SHIIABAM  HAZDBA  IkD 

oTHSBa  (Plaimtufs).* 

iioMypaidin  ExecfUtion  qf  Decree)  Suit  for—PoHies  ofpeairvng  <m  Decree  oA'^ut^y  IS 
not  Fartiee  to  Suit — Suit  for  Money  had  and  teteived^Suii  tognkahle  &y    March  9 
StMll  Oauee  Cowirt^dct  XI  of  1865|  f.  6,  '-^ 

In  a  preTibns  aait  bEOaght  by  SMrokninari  Debt,  the  pf686nt  mppeHaati 
Against  ond  Sheikfib  Eheja  MalHok  to  reoorer  poMeasioii  d  certain  land) 
Shitaram  Httsdra  and  others  ele^ming  to  be  the  owners  of  the  property,  asked 
leare  to  oome  in  and  defend  the  suit,  which  leave  was  refused.  The  suit  was 
disiHiflsed,  and  Shirftkomari  appealed,  and  in  her  appeal  she  Aaroed  Shitaram 
Hasdra  and  his  oosharere  as  respondents,  and  a  nokiOe  was  Conseqoantly 
aerred  upon  theift  in  the  nsoal  form.  Shitaram  and  his  cosharers  did  not 
appear,  and  the  judgment  of  the  first  Court  being  reversed,  a  decree  for  Recovery 
of  possession  was  given  on  2nd  November  1868,  in  which  they  were  included 

Subsequently,  Shitaram  and  his  ooshaSfere  l)raaght  a  suit  to  have   thei^    title, 
to  this  very    property   doclared,    oAe   ot   \hb  defendants   being   8bih>Vnmari 
herself.    Shitaram  and  the  other  plaintiffs  Obtaibed  a  ^nal  decree  declariiftg  their 
title  to  the  lands  claimed  by  them  en  31st  Decem^bet  1870.* 

Whilst  t^is  second  stiit  was  pending,  6birokuiAari  took  prooeeditf^  in 
execution  of  her  former  decree  to  recover  a  sum  of  Rs.  373  awarded  her  by 
that  decree  either  For  costs  or  mesne  profits  (\t  was  not  deUr  Which),* wheteupon 
fihitalram  and  his  cosharers,  in  order  to  prevent  a  sale  of  she  pftvperty,  deposited 
in.  Court  the  amotint  claimed  under  protest,  exA  Sbirokttmari  deceived  that 
amount  t)n  account  of  her  decree* 

Shitaram    and   his  cosharers   now  broiDgkt  the  preStot  suit  ligaihlt  Shiro^ 
Icumari    to  reoover   the  amount  so  paid.    The  Court  of  finA  insiatace  gave 
the  plaiatifTs  a  decree,  and  that  decree  was  affirmed  (Ai  appeal,    SbSkDkumair 
appealed  to  the  R1|^h  Court. 

Baboo  i?asA5#^ttrt  Ghote  for  the  appellant*— The  money  wta  paid  In  exeeu« 
tlon  of  the  decree  in  the  first  suit.  It  was  paid  nnder  tompnlston  of  kw,  and 
cannot  be  recovered  back  $  see  7^  buke  ds  Cadaval  v.  Colliiu  (1).  This  suit 
is  unnecessary  ;  the  matter  ought  to  have  been  determined  by  the  Conrt  Which 
executed  the  decree  in  the  fitst  suit.  [Maekby,  J.— Shitaram  and  his 
cosharers  were  not  parties  to  the  iftrst  suit]    In   the  Court  of  first  instance 

*  Special  Appeal,  No.  480  <yt  1873^  agamit  the  decree  of  the  Jtidge  of  ZiD* 
West  Bnrdwan,  dated  the  18th  December  1872^  affirming  the  decree  of  the  Munsif 
of  Sonamookhi,  dated  the  31  st  January  1872. 

(1)4A.  &E.,85a 
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1874  tfa^y  allied  to  be  VMe  parties,  and  the'r   application    wii  refnaed,   but 

r  in  the  Appellate  Conrt  they  are  on  the  record  aa  reepoildenta;    An  Appellate 

DiBi  Court  baa  the  aame  powers  aa  an  original  Court,  Act  XXIII  of  1861,   a.  87. 

t;.  The   A^^fyrikte   Coiiirt    aerved    them    with    notice,    and    ibey    itdgiti    bare 

Shitabam      appeared  and  objected  to  being  made   partiea,  afid  I  submit  they  cannot  now 

*      bring  a  second  suit.    The  presumption  must  be  that  the  Court  acted  properly. 

Baboo  Sirifiath  Dff«  for  the  reBpondents.-^This    appeal  must  fail,  as  tke  suit 

is  one  for  damages  for  an  ftmount  leM  than  Rs.  800,  and     is  cognisable  by  tbo 

Small  Cause  Court,  from  whose  decision  there  is  no  appeal. 

Baboo   Rashbehari    Ohos€    in  reply. — The   suit    does  not   come   within  tbo. 
purview    of  Ax^   XI  x>f    1^66,  a.  6  •    it  was  for  moAey  bad  ahd  reoeiTed—a 
guati  contract — ^and  not  for  damages^ 

The  judgment  of  the  CoiUrt  WAS  dlsliT^ed  by 

MAftKBr,  J.<-I  think  that  the  deOree  &i  this  case  is  rigbtj  and  tbut  the 
fecial  appeal  ought  to  be  dismissed. 

In  special  appeal  it  is  contended  that  tbe  money  now  sued  foir  was  recoTered 
in  execution  of  lbs  prooess  dt  the  Court,  and  osnnot  be  rebovered  t)ack 
As  a  general  rule,  no  doubt  this  is  so ;  uid  bad  the  decree  ih  executititi  Of 
Which  tbis  money  was  reoorered  remained  iu  fbroe,  the  pUUhtilfS  tnlgbt  not 
have  been  able  to  recover  in  tbis  suit.  But  in  this  case  both  Courts  a^ptef 
to  me  to  hate  found  that  the  judgment  in  the  int  suit  bas  been  set  aside 
so  far  as  the  present  plaintiffs  are  oonOerned,  by  the  proceedings  iix  ike  second 
suit.    It  seems  to  me,  therefore,  that  there  is  no  impediment  to  this  suit. 

It  is  also  said  that  the  question  being  One  relating  to  the  execution  d  tbo 
decree  in  tbe  fint  sHit  rising  between  the  parties  to  that  suit,  it  is  to  be 
determined  by  the  Court  executing  the  decree  in  that  suit,  aiid  iiot  t>y  & 
separate  suit,  and  tbit  'this  present  suit  is,  tberefore.  Improper.  But  I  tbiak 
the  present  plaintiffs  have  been  shown  not  to  have  been  parties  to  the  fib*^ 
deoree.  Their  names,  it  is  true,  appeared  on  the  decree,  but  tbfct  WSa  oWin{( 
to  the  misrepresentation  of  Shirokumari  that  they  were  defendants  in  the  Cottrt 
below.  The  record  has  been  searched,  and  it  appears  that  Shitaram  and  bis 
cosbarers  were  never  made  defendants  in  the  first  suit.  On  the  contrary,  the 
only  Order  was  a  refusal  of  their  o#n  application  that  they  might  becknne  ao. 
The  erroneous  insertion  of  their  names  in  the  proceedings  of  tbe  Appellate 
Court  Was  due  to  the  niisrepresefatation  of  Shirokuthari,  tod  that  errot  baa 
been  rectified  by  the  subsequent  suit. 

Tbe  other  objection  that  this  is  a  Suit  ih  whftsh  no  Appeal  lies  to  this  Court 
need  not  be  considered,  inasmuch  as  having  beard  the  argumsnt,  we  are 
aatisfied  that  the  judgment  of  the  Conrt  below  was  right 

The  appeal  is  dismissed  with  dosts. 
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"BfforQ  Mr.  Justice  Jfacpfiersbn   and  Utr*  Justice  Morris  * 

QUEEN  tr.  SHAM  BAGDI  and  others*  .  Ig73 

Oct.  8, 

Crlmtnat  Procedure  Code  (Act  X  of  1872),  #,    263— Ferci/c^  of  Jury.     

Thr  jndgmexit  of  the  Court  was  delivered  by, 

HacPhsrson,  J. — The  evidoflce  against  the  prfeoners,  ifl  ^rhose  itifcffiBst  the      g^^  ^^g^ 
Jadge  has  re£en*ed  this  case  to  ilie  High  Conrt    under    s.     263,    is    certainly  14  &.  L.  R« 
ti0i;  vefy  fitrang'i  tnasfaneli  as  it  consists  aoteTy    of  the  statement    of  the  pro*        '^P  ^' 
secntrix.    Nevertheless  the  evidence  is  qnite  sufficient^  if  t>eIieYed.    The  Jary 
did  believe  it  /  and  how  oan  we  say  that  they  Were  wronf^  in  doing  so  ?  lb  is  as 
likely  as  not  that  they  were  right.    And   is  the   High  Contt  to  set  aside  a  ver* 
diet  in  snch  a  case  ? 

I  think  we  ought  not  to  inteifere  i^ith  a  Verdict^  ontless  we  can  say  decidedly 
that  we  think  that  it  is  dearly  Wrong,  tf  We  ore  to  interfere  in  every  case  qf 
doubt, — in  every  oase  in  which  it  may  with  propriety  bo  said  that  the  evidence 
would  have  warranted  a  different  verdict,-^  then^wo  must  hold  that  real  tria^ 
by  Jnry  is  absolittcly  at  an  end,  and  that  the  verdict  of  a  Jifry  is  of  no  more 
weight  than  the  opinion  of  Assessors.  I  presiime  that  if  this  were  the  inten^ 
iio  \  of  tbe  Legistatuf e,  it  would  ]iave  said  so.  But  the  Legislatoro  has  not 
said  so. 

^0  it  is,  I  consider  that  the  Court  should  exeecise  the  powers  rested  in  it 
by  8.  26d  only  in  owes  in  which  it  finds  the  verdict  of  the  Jury  clearly  and 
nndonbtedly  wrong.  This  is  not  such  a  case^  althongh  I  noay  admit  that 
there  may  be  lOom  for  doubts  being  entertained  as  to  the  facts.  Therefore  I 
think  the  verdict  of  the  Jury  should  remain  undisturbed,  so  far  as  this  Court 
fa  conoemedi  and  that  the  Sessions  Juc^  must  pass  sentence  on  the  prisoners. 

*  Reference' to ^e  High  Conrt  under  s.  263  of  Act  X  of  137'i  of  the  Criminal     . 
Prooednre  Code  by  the  Officiating  Sessions    Judge  of  Hooghly,    dated  the  i^h 
Jt^eptember  1873. 
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Before  Mr.  Justice  Maephereon  and  Mr.  Jtatiee  JIforrie. 

Igf3  .   QUEBN  V.  NOBIN  GHU^DEB  BAN]SBJE|B  * 

Oct  24. 

• '- L-     Criminal  Trocedure  Code  (Act  Z  of  187?),  #.  2&^-rVenlict  oj  Jury^Hwdar- 

hitan*ty. 

Baboo  Juggadanvnd  Mooherjee  for  the  Crown. 

Mr.  Bonfierjee  (with  him  B»boo  Baeharam  Mookeriee)  for  the  priaoiMr, 

Tb^    faoti  are   so^clent]^  gtated   in  the   judgment^of  the  Ooiirt  which 

BeealBo       d«l»^«^  »^7 

14  B  L  R  * 

^p  i^   *       Macphvbsok,   J.— >The   Jnry   in   this   case   have   fonnd  that  the   pritoner 

called  the  death  of  hia  wife,  but  that  he  is  not  gailty  of  morder,  becauee 
when  he  killed  her,  he,  by  reaeon  of  nneoiindness  of  mind,  was  incapable  of 
knowhifj^  that  he  wai  doing  an  act  whioh  was  wrong  o^  oontrary  talaw.  The 
Sessions   Jndge,   diiagreeing  with   th«   verdict   of   the   Joiy  as  regards   the 

nnsonndless  of  ^he  prisoner's  n^ind  was  of  opinion  that  he  onght  to  hare 
been  convicted  of  n^nrder  i  and  he  has  (under  s.  S63  of  the  Criminal  Prooe* 
dore  Code)  submitted  the  oi^e  to  the  High  Court,  considering  it  necessary 
for  the  ends  of  justioe  to  do  sp.  It  thus  becomes  necessary  for  us  to  deal 
with  the  case  submitted  to  us  as  with  an  appeal,  which  we  read  as  mcanina 
an  f ppeal  by  the  iiroseoution  :  and  by  the  provisions  of  s,  063,  we  hav^ 
authority  to  conviot  the  aoonsed  person  on  [the  facts,  and  to  pM>  aentente 
accordingly. 

In  th|9  "  grounds*'  recorded  by  the  Judge  a^  required  by  s.  404^  he  says 
that  in  his  opinion  the  verdiot  is  opposed  to  the  eviu^'^'w  on  the  reoovd  ;  that 
the  socnsed  was  not  of  unsound  mind ;  and  that  he  committed  t^M  offence 
pf  murder. 

There  i«  really  but  one  question  before  us  that  as  to  the  state  of  the 
prisoner's  mind  at  the  time  he  caused  his  wife's  death.  That  he  did  cause 
her  death  cannot  be  seriously  doubted.  The  Jury  have  found  as  a  fact  that 
he  did,  and  the  Sessions  Jndge  agrees  with  them  as  to  this.  And  that  this 
finding  is  correct  is,  we  think,  conclusively  shown  by  the  evidence. 

The  learned  Counsel  for  the  prisoner  has  contended  that  as,  under  s*  267 
of  the  Criminal  Procedure  Code,  it  is  the  duty  of  the  Jury  (as  distinguished 
from  the  duty  of  the  Judge)  to  decide  which  view  of  the  facts  is  true,  thif 
Court  cannot  disturb,  or  at  any  rate  ought  not  to  disturb,  the  vesdict  of  the 
Jary,  if  there  is  on  the  record  any  evidence  whatever  in  support  of  it.  But 
0.257  must  be  read  as  qualified   by  s.  263,  the  effect  of  which  is  that,  if  the 

•  Eeference  to  the*  High  Court  under  s.  263  of  the  Code  of  Criminal  Vro^dxat^ 
\>y  the  Ofllctating  Sessions  Jndge  of  Hooghly,  dalied  the  Uth  September  1873, 
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Judge  disagrees  with  tlie  Jury  and  submits  the  case  to  tlie  ttigh  Court,  the  trhole        1873 
matter  is    opened  up>     the  High   Court  must   treat  the   case  as   before  it  on- 


appeal,  may  oontiottlle  a<!oUsed   person  on  the  facts,    and,   if  it  does    convict  ^ 

him,  shall  pass  the  proper  sentence"  upon  kirrt.    We  quite  agree,  however,    that       KoBin 

the  powers   given  to    this  Cottrt  by  s.   2^  are  not  to  be  lightly  exercised ;   and    ^j^j^^^/j ^ 

that  the   unanimous  verdict    of  a  Jury  ought  not  to  be  set  aside,    eVen  if  the 

Sessions  Judge   disagrees   with  it,    unless  that  verdict  is  dearly   and  patently 

wrong   and   unsustainable   on   the   evidence*    If   there  Were    atty  substantial 

doubt  in  this    case,  we  should  Certainly  not  disturb   the  yerdict.    It  appears  to 

us,    however,   that   there   can    be   no  reasonable    doubt   about   the    matter 

Without  saying  that  there  is  on  the  record   absolutely  nothing   which  could   be 

said  to  afPord  some  evidence  of   dnsoundness    of  mind,   We  haVe    no  hesitation 

in  saying  that  there  is  scarcely  any  such  evidence,  and  that,  sndh  aS  it  is,  it  is 

wholly   unreliable   4nd    worthless     for   the    particular    purpose  of   proving 

iiflantty.    Witnesses   speak  of  the  inteusity    of  the    prisoner's  ra^   and  grief 

When  he   heard   of   his  wife,s  alleged    infidelity,  a   day  Or  two   before    the 

murder  ;    of  his  rolling  on  the  ground  in  his  passion  $    of  his  eyes    being  red 

or  blood-shot ;    and  of  his  skin    being    hot.    They    also,  tell   hdW,    when   he 

had  struck  down  his  Wife,    he  came    out    of    the   honse,    calling    aloud  that 

he    had    killed   herj    and     voluntarily     giving     himself    up  to    a    Chaukidar 

bat  he   might    be    dealt    with    according    to    law   for    what    he    had    done. 

These  points  are  relied  on  as  showing  insanity.    It  may  be   that  if    there   had 

been  substantial  evidence  of  the  prisoner's   unsonndness  of   mind,  these  facts* 

or  some  of  them,  might  have  been  deemed   to  be  corroborative    of    it.    But 

n  themselves  these  facts.  Whether  taken  singly  or  together,  are  no    real  evi* 

dence  of  unsoundness  of  mind,  for  there  is  not   one  of  them  which  might  not 

in  the  natural  course  of  events  have  been  found  to  exist  in  the  case  of  man 

who  was    perfectly  sane,  but  was  laboring  under  the  influence  of  great  grief 

and  passioui 

It  is  sot  becanse  a  man  commits  a  very  horrible  murder,  or  because  he 
commits  it  while  laboring  under  strong  passions  and  feelings,  that  therefore 
the  world  is  to  assume  that  he  must  hvve  been  insane  when  he  committed  the 
d^d.  The  fact  of  unsoundness  of  mind  is  one  which  must  be  clearly  and 
distinctly  proved,  before  any  Jury  is  justified  in  returning  a  verdict  under  s.'84 
of  the  Penal  Code.  Every  man  is  presumed  to  be  -^sane  and  to  possess  asnffl* 
cient  degree  of  reason  to  ^be  responsible  for  his  crimes  until  the  contrary  im 
proved. 

■ 

Here  it  is  not  attempted  to  Tbo  proved  that  prior  to  this  occurrence,  the 
prisoner  ever  at  any  time  showed  any  symptoms  of  in  sanity  ;  it  is  not  even 
snggested^hat  the  prisoner  was  of  unsound  mind  until  he  heard  the  reports 
which  caused  him  two  days  afterwards  to  take  his  wife's  life.  Nor  is  it  alleged 
that  he  was  of  unsound  mind  subsequently,  at  the  time  he  was  tried,  or  at 
any  other  time.  And  not  a  single  medical  witness,  nor  even  the  jailor  who 
has  had  him  in  cnstody  since  the  murder  (which  took  place  in  the  end  of 
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Mav)^  has  been  called  to  epeak  as  to  the  'pritoaer's  mind  being  unsound.  Tbe 
'  case  i>roved  is  simplj  that  t^e  prisoner,  who  was  employed  in  a  Gov-emment 
printing  Press  in  Calcutta^  and  up  to  that  tinie^  was  of  soiuad  mind,  went 
from  Calcutta  on  the  24th  Alay  to  visifa  his  wiCe  ^vho  was  liriog  in  her  father's 
house ;  that  almost  immediately  after  reaching  his  fath^r-in^-law's  house,  lie 
became  aware  of  certain  ramours  as  to  iiia  wife's  iufidelity  ;  that  he  (and 
apparently  not  without  cause)  believed  these  rnmonrfl  to  be  true^  and  con- 
sidered that  her  father  was  very  much  to  blame  in  the  matter  ;  that  ha  was 
passionately  angry  and  greatly  grieved  at  what  he  heard,  aad  |  removed  his  wife 
from  her  fathei^s  house  to  that  of  an  aunt  {didi-nM)  who  lived  close  by  ;  that 
he  resloved  to  bring  iiis  wife  away  with  him  back  to  Calcutta,  but  was  afraid 
(and  very  likely  with  good  reason)  that  he  would  be  prevented  from  doing  so 
by  those  who  had  led  his  wife  astray «  that  ha  took  his  wife  back  to  her 
fatber^s  house  on  the  27th,  saying  that  on  the  next  day  he  wonld  take  her  to 
Calcutta  ;  that  the  same  evening,  seizing  the  opportunity  of  his  being  in  t^ 
house  alone  with  his  wife^  he  murdered  her ;  and  that,  having  murdered  her 
he  ran  ont  of  the  house  crying  aloud  that  ?  he  had  done  so,  and  went 
and  delivered  hiin^i&  up  to  a  chaukidar  sayiag  he  had  killed  his  wife  and 
he  might  deal  with  him  as  the  law  directed. 

The  prisoner  has  confessed  t lie  whole  mafter  at  length  before  the  Deputy 
Magistrate  and  subsequently  before  the  Magistrate.  And  the  statements 
mAde  by  him  are  borne  out  in  aU  substantial  respects  by  the  evidence  of  the 
witnesses  who  have  been  examiued.  It  is  clear  that  tbe  murder  was  commit- 
ted owing  to  tbe  unliappy  position  in  which  tbe  prisoner  considered  his  wite 
and  himself  to  be  placed.  Ee  did  the  deed  uuder  the  influence  of  anger, 
jealousy,  and  grief.  No  doubt  any  person  placed  in  the  position  in  whioh  ha 
WAS,  or  believed  himself  to  be  placed,  is  punch  to  be  commiserated.  But  there 
is  absolutely  nothing  on  the  facts  before  us  from  which  any  reasonable  person 
can  conclude  that  the  prisoner  was  "  incapable  of  knowing  the  nature  of  the 
aci,'^  or  that  he  was  incapable  of  knowing  that  he  was  doing  what  was 
wrong  or  contrary  to  law.  On  the  contra^yf  all  the  evidonoe.abows  that  the 
knew  the  nature  of  the  act  perfectly  we^,  and  knew  that  it  was  wrong  and 
that  ii  was  contrary  to  law. 

On  the  whole  we  think  the  yerdiot  of  the  Jury  so  utterly  wrongs  and  so 
entirely  against  the  evidence,  jthat  we  consider  tliat  the  Judge  acted  rightly  in 
submitting  the  case  imder  s.  263,  and  ll^iat  it  is  oar  duty  to  convict  the 
prisoner  on  the  facts. 

We  find  that  the  prisoner  has  committed  cnlpable  homicide  amounting  to 
murder,  and  we  sentence  him  (under  a.  303  of  the  Penal  Code)  to  transportar 
^icnfor  life* 
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Before  Mr,  Jtidice  Kemp  and  Mr.  Justice  Poniifex. 

QUEEN  w.  SOPFIRUDDI  PALWAR  and  akothbk  »  1874 

April  22. 


Criminal  Procedure  C^de  (Act  X  of  1872),  §.  2S0-^Enhancement 

of  Funishnent 

In  this  ease  NoimnAdi,  Soffiraddi,  and  Bnsiniddi  were  eommitted  to  tnke 
tlieir  trial  for  the  mui-der  ti  one  S^iomasdi.  ;Tbe  Beesions  iludge,  in  ooncurrence 
with  the  opittioQ  of  the  AeMssoiVi,  eonvieted  tbe  prisoner  Koimnddi  under 
a.  ^225  of  the  Pecfil  Code,  and  aenteBced  kirn  to  bv  rigorously  imprisoned  for 
Beven  yeara  and  to  pay  a  dne  of  Be.  106  ;  oonvieted  the  prisoner  Soflirnddi  under 
e.  201,  and  seatenoed  him  to  Gto  year's  rigorous  imprisonment ;  and  acquitted 
Basiraddi  on  acoouut  of  his  youth,  and  beoanse  he  believed  he  acted  under  the 
coercion  of  his  father,  the  prisoner  SofBruddi. 

Koimnddi  and  Sofi^ruijldi  appealed  from  prison,  an(j[  their  appeal  now  came 
on  for  hearing,  bat  no  one  appeared  on  their  behalf* 

The  judgment  of  the  Comrt  was  delivered  by 

Kemp,  J.  (who,  after  statuEig  the  facts  as  above^  eontinned.)— The  Sessions 
Judge  observes  that  he  considers  '^  tbat  it  has  been  established  by  the  evidence 
that  the  prisoner  Noimuddi  oaased  the  death  of  Shomasdi  by  throttling  him," 
but  he  eonviets  him  of  ^*  grievous  hurt"  because  the  body  of  Shomasdi 
has  i^ot  ^eea  found*  In  another  part  of  his  judgment,  in  remarking  upon  the 
«a8e  of  the  prisoner  Soffiruddi.  the  Sessions  Judge  observes  that  it  is  el  early 
proved  that  this  prisoner  assisted  Nojmuddi  to  make  away  with  the  body  of  the 
deceased,  and  from  the  oircumstanoe  of  hia  death  he,  the  prisoner  So£Sruddi, 
snnat  haye  be^eved  that  the  offence  committed  ijras  murder  ;  but  this  is 
wholly  inconsistent  with  the  Judge's  ^^infC  that  Noimaddi  has  eommitted 
the  offence  of  grievous  hurt. 

It  appears  clear  to  us,  after  a  careful  consideration  of  the  evidence,  that  the 
prisoner  Noimuddi  is  guilty  of  the  offence  of  murder.  It  is  proved  that  he 
went  to  the  house  of  the  deceased  at  ^ight,  and  that  there  was  a  squabble  and 
a  struggle  between  the  prisouer,  the  deceased  and  the  'vritneiss  Uakima  ;  that 
they  were  separated  by  the  prisouers  Soffiruddi  and  Basiraddi ;  and  that  the 
jnrhole  party^  including  the  deceased,  then  went  to  the  house  of  Soffiruddi, 
where  the  deceased^  threatened  the  prisoner  Noimuddi  with  reporting  hia 
Isonduct  the  next  morning  to  their  zemind  ar.  'Gpon  this  words  ensued  between 
Noimuddi  and  the  deceased^  when  tbe  former  pressed  the  latter  down  upon  a 
lo|^  o|    yiQQd  w^ch  if^As  lying  in  the  court-yard  of  the   house   a^d  throttled 

*  Criminal  Appeal  against  an  order  of  the  Se^siooB  Judge  of  Jeasore,  dated  the 
11th  February  1874. 
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him.    Wben  it  wm  foand  tbat  Shomasdi  wM  dead,  the  witnei*  Idrale,  whose 

-  ©Tidenoe  before  the  Deputy  Magiatiate  hM   heea  put   in  under  ■.   33,  Act  I 

^^"'^       of  1872,  was  sent  for  and  conwltcd  as  to  what  waa  tobe  done.    After  aattrtaininfif 

SormuDDi    that  Sliomasdi  was  dead,  he  declined  to  hare  aaything  to   do  with  the  matter. 

Palwab.      Upon  this  the  body  of  the  deceased  was  taken  by  Koimtfddi,   8offiniddi,  and 

Basiruddi  to  a  rirer,  described  by  the    Deputy  Mw^istrate  .who  committed  the 

case,  as  flowing  near  the  house  of  the  prisoner  and  with  a  rapid  stream,  and 

thrown  ixito  it.    The  body  has  not  been  found,  but  from  the    eridence  and   the 

admission  of  the  two  prisoners,  Soffiroddi  and  Basirnddi,  before  the  Deputy 

Magistrate,    it   is   clear   that   the  dead  body  of  Shomasdi  was  disposed  of  a9 

stated  above. 

We  therefore  think  that  this  is  a  caae  in  which  wer  ought  to  eterttse  the 
powers  oonferred  upon  us  by  s.  280  of  the  Code  of  Criminal  Procedure 
and  to  alter  the  finding  of  the  Court  below,  and  also  to  enhance  the  punishment 
awarded  by  it.  We  conirict  the  prisoner  Koimuddi  ef  mnrder  under  s.  802 
and  sentence  him  to  be  transported  for  Rfe*  We  oonriot  the  prisoner 
Sofliraddi  under  s.  201,  and,  inasmuch  as  he  knew  that  the  oifence  which 
was  committed  was  puaishable  with  death,  we  sei^tenoe  him  to  seven  yeassT 
rigorous  imprisonaenti 


1S74 
March  26. 


Inr  TfiE  Goods  of  %  L.  B^AltE,  t^ncsAsior. 

Court  Fees  Act  [TtlofiSlOh  Sch,  t  J!fo,  II— Lc«ert  of  Aimtnigtradon^ 
Douhiftd  Debi-^FinancioL  Notification  No.  2025. 

The  uncertainty  of  r^eeorering  a^ebt  dtfe  to  the  estate  of  a  deceased  person  is 
not  a  sufficient  ground  for  a  proportinate  reduction  of  th«  fee  payable  in  respect  of 
letters  of  adHunistration  to  such  estate^ 

Cabi  referred  by  Mr.  Belohambers,  the  Taxing  Ofi^r^  for  the '.decision  of 
the  Chief  Justice,  under  s^  6  of  the  Court  Pees  Act,  1870  :-— 

''  In  this  case  the  petition  of  the  Administrator-General  for  letters  of 
administration  of  the  property  and  credits  of  Edward  Lane  Qeake^  deceased, 
contains  the  following  statement  as  to  assets  .' — 

**  '  The  amount  or  value  of  assets  which  are  likely  to  come  to  your  Ipetitione'r 
hands  in  the  event  of  such  letters  of  administration  being  Igranted  will  not>* 
to  the  best  of  your  petitioner's  belief,  exceed  Es.    18,500,  and  are  as  follows  :— 

In  the  High  Court,  deposit  as  security  for  costs  in  suit,  Beake  v.  Happer«i 
field  Rs,  2,000 ;  now  payable  by  Mr.  Landray,  Ks.  3,500 ;  balance 
payable  by  Mr.  Landray  by  instalments,  besides    interest,    fis.  8,700;   claim 
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gftmst   penoaa  at  Lucknow  (paymant   being  made  by    iBatalmeDt8)i  B«,  960  .         ^974 
claim  againti  Lane  &  Co.,  Mearut,  Ra.  13,000.  ,  j^  ^g.  Goods 

Oat  of    whioh   laafe-meationad   aam   It   ia    doubtful  wbatbwr   more  than  or 

Bg.  throe  thoaaand  and  five  hundred  will  be  vaalized.  ^*  ^-  ^^^^^ 

"Upon  the  doubt  ezpreaaed  aa  to  whether  the  elaim  agaiaat  Lane  A  Co* 
for  Ra  |3,0M  la  good  for  more  than'  Ra.  3,000,  it  is  aubmitted,  on  behalf 
of  the  Adminiatrator.-General,  ibat  the  dilferenee  (Hm.  9,500)  between 
thoaa  two  snma  is  not  liable  to  the  atan^p  duty  preaeribed  by  the  Court 
Feea  4et,  1870,  Sob.  I,  el.  11, 

9 

m 

"There  ia  no  provision  in  the  Court  Feea  Act  authwidBg  exemption  in 
reapeet  of  a  elaim  anppoaed  to  be  donbtf  ul .-  nor  ia  there  any  auoh  prOYiaion 
ID  the  Aots  by  which  the  payment  of  probate  duty  in  BnglaiMl  ia  regulated. 

"If  duty  be  paid  on 'an  exaggerated  Yaluation  of  an  eatate,  a  refund  of 
tte  amount  paid  in  exoeaa  may  be  obtaiaed,  in  Bngland,  under  85  Qeo,  III, 
c  184,  a.  40,  and  in  this  country,  under  the  Financial  Notification 
No.  2025,  dated  15th  Auguat  187^  which  proyidea  that  tbe  3Looal  Gk>veni. 
menta  may  aaoction  refunda  of  atamp  duty  when  the  estimate  of  the  aaaeta 
of  an  eatate  Is  shown  to  have  exceeded  the  amocCnt  on  whicii  the  Act  says 
that  dijity  s^all  be  paid,  naniely,  the  aotual  valae  of  the  property  in  respect 
o|  wbieh  the  letters  of  adn^inistration  are  grai^ted.''  (^) 

This  foUawinjg;  was  tfie  deoisig|p  of 


GoucH,  C.J.— No  suffioient  gron9d  is  shown  for  the  duty  not   being  payable 
pn  ti»e  Bs.  9,590. 


Be/ore  Mr,  JuttUe  HaephertOHp 

l»  TSB  Maitbb  or  BAJNABATAN  FAIj  amd  Airom*  (InsolvbntsJ. 

1874  ' 
Jn»9lvifU   4ci  (II    #  12    Vht,,  c    21),    «.    B^Mwoeation   qf^  Adjudication^  June  19  ir  ^ 

KoHce  to  OreditoTM — Practice.  — — — 

Thb  insolyenti  who  carried  on  bnsineaa  as  shopkeepers  in  Calcutta  had  been 
adjudged  insolvent  under  the  provisions  of  s.  9  of  the  Insolvent  Aot  upon  the 
petition  of  certain   creditors^ 

Baboo  ^dUy  Nath  MiUer.  on  behalf  of  the  insolvents,  now  applied,  on 
^otfce  to  the  Official  Assignee  and  to  the  attorney  for  the  petitioning  ere- 
^^rS|  for  ai^  order  that  ttae  adjudication  might  be  set  aside  upon   auoh  noticQ 

(I)  QanHe  of  India,  I7th  August  1878,  Pt.  i,  p.  782. 
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1874         to  tbeir   oreditow  ft«  the  Cotirt  mtghfc    deem  proper.    In    their  petition  for  this 

In  the  Mat-  ^^^^^*  ^^®  inaoltrents  stated  that    they  had  eome  to    a  aettlenient  with  ail  their 

TKR  o¥       creditors  who  had  agfreecT  to  accept  7i  annaB  in  the  ropee  j  that   the  adjudicrit- 

Bajnarayak  ing   and  some  of  the  othor  ciwIitoM    Had  already  motived  the  amount   of  their 

vomposittOD,     imd'tbaltthe     remaining    oreditorS  bad     agx«ed  to      receive  tbo 

amoQDts  respeotrrely  due  to  tfhem  under  the  nettlement  one  of  the  sale  pioceeda 

of  the  insolvents'  pidperty  in  the  hands  of  the  Official  Aasfigueo. 

The  insolvents  had  not  filed  any  sohedole,  and  oo  daims  had  bseii  proved 
against  their  estata.  The  property  had  been  adrertised  for  asie.  by  the 
0£Boial  Assig^nee. 

Mr.  Dignam  for  the  Official  Assignee  contended  that  notice  must  .be  given 
to  all  the  eredttors  before  the  adjudication  ^sould  be  annuflled.  When  an 
insolvent  applies  to  with  draw  bis  petition,  the  pnicttoe  has  been  to  file 
the  consent  of  all  the  creditors,  together  with  an  affidavit  of  their 
signatarefi,  following  the  English  practice  as  Inid  down  in  ?  Arohb.  Br^., 
p.  803;  see/n  r^l^'atichand  Jfttt«r  (I.)  If  the  application  of  the  insolvent 
be  to  annul  an  adjadication  made  on  the  petition  of  a  creditor,  he  must  show 
that  the  originid  a^fodicatSon  was  bod,  otherwise  the  prieeediugs  in  insoI« 
vfncy  must  oontinae^-'/n  r«*Srssn(sram  JI7yfa«£  (2.)  As  to  the  procedture  on 
such  an  application,  see  Arohb.  Bey.,  pp.  791  to  793. 

Kaboo  Qriah  Chundtr  Chund^tor  the  petitioning  creditors  consented  to 
the  prayer  of  the  insolvents. 

Macphbrsoic,  J,,  stated  that  he  thought  Mr.  Dignam's  objection  must 
prevail ;  and  that  he  would  spenk    to  Fontifex,  J.,  as  to  the  order  to  be  ptissecl . 

On  the  following  morning  the  lofirned  Jndgo  said  he  would  make  no  order  : 
if  the  adjudication  were  improper,   it  could  be  sot  asidu  ;    but  if  it  were   proi)er, 

* 

the  usual  course  of  filing  a  schedule  must  be  followed. 

(1)  6  B.  L.  R. ,  558.  (^)  2  Hyde,  ISO. 
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"fieJotB  Mr.  JusHoe  Phear  aad  Mr,  Jn$ttce  MorrU; 

IhTHB  ICATTKR  OF  THE  PbTITIOW  OF  SUMAT  DAS.*  ^g,.^ 

...  ^^'  25' 

ExefinHon^Transfer  qf Decree  — Jurisdiefdorp ^Appeal— lAmitatiori'^ Act    ■■  ■■     — — 

Vm  0/1859,  $,  284; 

An  order  p«jMed  by  a  Court  to  whieh  a  deoteo  lias  beea  ttansferred  for  esecu- 
ion  19  not  opea  to  appeal,  iiinlesfi  the  order  has  been  made  in  the  coarse  of  the 
ctoal  execution  of  the  tran  sfened  decree. 

The  Court  to  which  a  decree  has  been  transferred  can  take  cognizance  of  a 
questio]^  of  liuodtationy  but  the  question  must  be  one  arising  from  facts  which  are 
egitimately  )i)efore  the  Court  in  the  course  (4  execution,  and  not  a  matter  of 
Ijpiitation  arising  antecedent  to  transfer  (1). 

Quar0^ — Whether,  where  a  decree  has  been  transferred  to  the  Munsif  a  Court 
or  execution^  an  appeal  wilji  lie  to  the  Judge  from  ibhe  Konsifs  order  in  the 
matter  of  the  /sxecuioin  ? 

Mocnshee  Jjidhomed  Yuaufia  support  of  the  rule. 

Baboo  Qopal  LeH  'hiitt$rf  conjkra» 

Thi   ji^jigdffaeot  oi!  the  Coqxt  ma  djelifered  by 

Fhcah,  J.— This  19  a  rule  obtained  by  one  Samat  Das,  calling  upov 
Bhuban  lal  and  others  to  show  cause  why  an  order  made  by  the  Judge  of 
Bhahabad  on  appeal  in  ti^e  matter  of  tbe  execution  of  a  decree,  which  Sumat 
Das  had  obtained  in  the  Small  Cause  Court  of  Arrah  against  Bameshur  Lal 
deceased^  father  of  the  respondents,  shouldjnot  *be  set  asido  on  the  groan 
that  it  was  made  without  jurisdiction  t 

The  principal  facts  of  the  oase  are  as  fdlows '— !Rie  deoree  was  giiren  on 
the  lltfa  of  July  1964  for  a  sum  of  Bs.  104-10.  After  several  interme*« 
(iiate  proceedings,  upon  the  decree-holder's  application  made  on  the  81st  of 
August  18T2,  the  Small  Cause  Court  of  Arrah,  under  the  provisions  of  s.  20, 
Act  XI  of  1866,  granted  him  a  certificate  to  the  following  effect  :— 
^'Certified  that  an  w  parU  decree  was  given  for  the  plaintiff  in  the  above  • 
case  on  the  II th  of  July  1864,  and  that  satisfaction  of  that  decree  has  not 
been  obtained."    «    •    •    • 

The  judgment-creditor,  the  present  petitioner  before  us,' filed   this   certificate 

in  the  Munsif 's   Court  at  Arrah,  and    sought  execution    of  the  decree,    when 

tbe  judgment'debtor  appeared  and  raised  the  plea  that  the  decree  is  barred  by 

^limitation.    The   Munsif,    by    his   judgment   and   order    dated    the    14th    of 

February  1873,  held  that  the  decree  was  not  barred  by  limitation,  and  rejected 

the  objection   of  the   judgment^debtor.     The  judgementedebtor  preferred   an 


m 


•  Bule  No.  1044  of  1873, 

I 

0)  See  Ltalte  v.  DmUl,  B,  L.  Bi,  Bop,  Vol.,  970. 
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1874  appeal  agaiAst  the  order  of  the  Munsif  to  the  Jadge  of  8fad.babad,  who,  on 
""""""""■"■ —  the  3l8t   of  March  1878,    reversed  the  Mnnsifs  order  and    held  that   the  decree 

!LIo  *^«  was  barred  by  limitation.  This  last  decision  ia  the  jodgmetit'  which  is  now 
THK  Pbtition  sought  io  bo  set  aside* 

or  SUUAT 

IJAS,  rj^^  qnestion  which  has  been  raised  in    its  broadest    sense  is    whether  or  not 

an  appeal  laj  to  the  Judge  from  the  order  of  the  Mansif  in  the  matter  of  this 
execation  ?  It  is  admitted  that  the  Judge  of  the  Small  Cause  Court,  before 
sending  his  certificate  to  the  Munsif,  had,  on  the  report  of  his  amla,  considered 

the  question  whether  or  not  the  esetfution  waa  barreid  by  lapse  of  time,  afnd 
holding  that  it  was  not,  had  ordered  execution  to  issue  ;  and  it  is  not  disputed 
that  this  order,  had  it  been  made  inter  partes,  would,  by  reason  of  s.  2i,  Act 
XI  of  1865,  hare  been  final,  and  oouM  not  hare  been  appealed  againat  if,  the 
execution  had  been  proceeded  with  within  the  Munsif  s  jnriadiction.  And  it 
would  be  an  extraordinary  anomaly  if  by  the  miere  removal  of  the  decree  to 
the  Munsif  s  Court  for  the  purpose  of  execution  only,  a  right  of  appeal 
which  otherwise  did  .not  exist/  ahonld  spring  up: 

As  to  the  question  whether  an  appeiat,  under  ctroumstances  such  as  those  of 
this  case,  will  lie  from  the  order  of  the  Munsif  to  the  Judge,  a  decision  of  the 
High  Courts  North-Western  Provinces,  in  the  case  of  Mo  baruck  AU  v.  Soemee 
Eunga  Okaree  (1),  has  been  cited.  It  certainly  lays  down  without  qualification 
that  an  appeal  will  lie*  The  grounds  of  the  deciaioB  of  the  High  Court  are  stated 
in  the  report  very  concisely  indeed,  and  we  are  not  prepared  at  this  moment 
to  say  whether  we  entirely  concur  in  it  or  w>t.  But  the  matter  of  appeal  in 
that  case  which  the  Judge  decided  had  reference  solely  to  the  interpretation 
of  the  decree  ;  it  had  no  similitude  to  the  matter  of  appeal  which  the  Judg-e 
has  decided  in  the  case  before  us.    And  abstaining  from  expresRing    any  opinion 

whether  or  not  the    decision  of  the    High  Court  is  correct  to  its  full    extent,  we 

« 

think  that  the  order  of  the  Cfoui^t  to  which  a  decree  has  been  transferred  for 
the  purpose  of  execution,  which  is  open  to  appeal  if  any  such  order  is  open  to' 
appeal,  must  be  an  order  made  by  the  ^^unsif  in  the  course  of  the  actual 
execQ'tioti  of  the  decree  which  has  been  sent  to  &im  for  execution. 

In  the  present  Case  the  Judge  has  entertained  a  question  which  did  not 
arise  in  any  way  out  of  the  Munsif  s  proceedings  in  the  matter  of  execcuting 
the  decree  ;  it  was  a  question  between  the  parties,  actually  existing  if  not 
determined  before  the  copy  decree  was  sent  to  the  Mansif  for  execation  : 
and  we  think  that  the  Judge  had  no  power  to  take  cognizance  of  and    determine 

a  question  of  that  kind.  It  appears  from  the  papers  which  are  before  us  tha^; 
the  judgment-debtor  was  arrested  on  the  2nd  October  1871  in  execution  of 
this  decree,  and  brought  before  the  Judge  of  the  Small  Cause  Court ;  that  on 
that  occasion  he  said  that  he  was  not  prepared  to  pay  the  decree,  and  asked* 
for  time.  If  the  execution  of  the  decree  was  even  barred  by  limitaticfn  at  all, 
it  must  hare  been  barred  at  that  time  ;   because  three  years   had  not   elapsed 

(1)  3  Alia.  H.  C.  Rep.,  168, 
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between  the  date  2nd  of  October  1871 » and   the  date  when  thia  application  for   _    1874 
ezeontion   in  the  filon/rifs  Court  was  made.    Therefore,  the   ludgment-debtor  '^%^SZ„ 

J,N  THE 

ooght,  if  he  desired  to  avail  himself  of  this  objection,  to  hare  made  it  w.hen  he     mattbb  op 
was    on  that  occasion   brought  before  the  Small  Caose  Govrt.    Had  he    made  tbb  Petition 

It,  and  had  the  Small  Caose  Court  Jndge  come  to  a  deciaion  upon  it,  then  ^^  j.^^ 
that  deciaion  would  not  have  been  subject  to  appeal,  and  must  have  been 
treated  by  all  Courts  as  final  between  the  parties.  And  the  fact  that  the 
judgment-debtor  did  not  make  the  objection  when  he  q|ight  and  ought  to 
have  made  it  before  the  Court  which  could  have  decided  it  finally  between 
him  and  the  judgment-creditor,  does  not  give  authority  to  another  Court  to 
entertain  it  afterwards.. 

We  think  it  right  to  add  that  it  appea^rs  to  m  that  the  Judge's  irregularity 
has  been  brought  about  by  an  irregalarity  on  the  part  of  the  Smal}  Causa 
^urt  itself.  J^ven  if  tjfcie  section  of  ^ot  VlII  applied  to  the  case,  neither  the 
Judge  nor  the  Munsif  ooght  to  have  had  before  him,  for  the  purpose  of 
executing  this  decree,  anything  in  the  sl^ipe  of  a  record  other  than  a  copy  of 
the  decree,  and  a  copy  of  any  order  which  the  Small  Cause  Court  Judge 
might  have  made  authorising  the  party  to  have  execution,  together  with  a 
certificate  stating  how  much  is  due  and  unpaid  upon  the  decref.  S,  286, 
let  VIII  of  1859,  durects  that  these  should  be  sent  from  the  Court  which  had 
made   the  decree   to  the   Court    whi<di  is   to  execute  the  decsee,  and   nothing 

more.    And  s.  287  providep  farther  that  this  copy  decree  shall  ''have  the  same 
effect   as  a  decree   or  order  for  execution    made  by  such  Court,    and    may,  if 
the  Court  lye  the    principal  Civil   Court   of  original  jurisdiction  in   the  district 
be    executed    by  such  Court,  or  any   Court   subordinate   t^reto  to  whicb  it, 
may  entrust  the  execration  of  the  s^me." 

So  that  if  tiiis  section  be  applicable  to  the  present  case,  the  Court  to  whieh 
the  decree  was  transmitted  for  execution  ought  not  to  have  had  any  other 
papers  or  documents  than  these  before  it.  And  if,  as  is  more  probably  the 
case.  Act  XI  of  1865  is  the  enactment  which  is  really  operative  in  this  case 
that  Court  would  have  had  even  less  before  it.  And  it  seems  to  be  sufficiently 
apparent  from  these  provisions  of  the  Leg^ature  that  it  never  could  have 
been  intended  tli^t  the  Courts  to  which  a  decree  or  order  has  been  transmitted 
for  the  purpose  of  execution  should  take  cognizance  of  any  matter  which 
requires  them  to  have  at  lea^t  the  vecord  of  the  whole  of  tho  execution 
proceedings  before  them.  And  we  may  add  that  s.  290  of  the  Civil  Prooedaro 
Code  aeems  to  have  been  enacted  by  the  Iiegislature  with  the  immediat*' 
intention  of  meeting  the  case  of  an  objection  being  raised  in  the  Court  to 
which  a  decree  is  transmitted  for  the  purpose  of  being  executed,  and  properly 
belonging  to  the  Court  from  which  the  decree  came.  That  section  says  : — 
'The  Court  to .  which  such  application  is  made  may,  upon  good  and  sufficient 
cause  being  shown,  stay  the  execution  of  the  decree  for  a  reasonable  time 
to  enable  the  defendant  to  apply  to  the  Court  by  which  the  decree  was  passed, 
or  to  any  Court  having  appellate  jurisdiction  in  respect  of  the  decree  or  the 
execution  thereof}    tox  an  order  to   stay  the  exeoation,  m  for  any  other  order 
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1B74         reUtiHgto     tdedeoiree     or  the  execution  thereof,  which     idch  Court  of    fiM 
TiTthb       >^ta>i<5«  o'  Court  of  Appeal  might  have    made,  if   esecation   had  been   iBSued 
Mattvb  of   by  each  Court  of    first  mstauce,   or  if  application  for  executioDt  had  been  made 
xofR  ^PiTiTioN  to  such  Oourt." 
OF  StTMAT         y^Q  jryj    Qo  ^  ^|^Q3  desiro  to  s&y  anything  which  siiall  Conflict  with  a    deoision 
of  a  Diviflion  Bench  of   this  Court   holding  that  the  Court  to  which  a    decree  is 
transmitted     for  execution     may,  under  the  provision     of  the  Civil    Procedure 
Code,  entertain  even  a  queition  of  limitation.    But  it  mustj  we  apprehend,  be  a 
question  of  limitation    arising  upon  facts  which  come    legitimately  in    the  pro- 
ceedings  before   the  Munsif  in  the  course   of  his   carrying  out  the  execution  of 
the  decree,  and  not   a  matter  of   limitation  which   could  have    been  heard  and 
determined  by  the  Court  from  which  the  decree  is  transmitted  for  the  purpose 
of   execution.    In     this  view  of  the*case    we  think    that    the    decision  of  the 
Judge     was  vltra     virest  and  must     be  aside.    The  rule    therefore     will  be 
made  absolute  with  costs  (1). 


1874 
March  16. 


t     M 


Before  Mr,  JusUdc  Fhear  and  Mr.  JiisHce  Morris. 

LtTTFULLAH  (Judohsnt-Dsbiob)  t;.  KIBAT  CBAND  (DECBEE-itoi:.i>EB).* 

Execution  -^Trcmefer  of  'Decree — Jwriediction-^Limitaiion  Act  VIJI  ef 

1859,  a.  284. 

The  transfer  of  a  decree  from  oue  Court]  to  another  under  s.  284  and  the  following 
aectlons  of  the  Civil  Procedure  Code  does  not  give  the  latter  Court  a  jnrisdiction  to 
entertain  and  determine  any  question  with  regard  to  limitation  or  otherwise  which 
arose  between  the  paartlee  anteesdent  to  the  date  of  transfer  (2). 

The  facts  in  this  case  were  as  follows  : — One  Aghori  Biswas  recovered  a 
decree  in  the  Court  of  the  Munsif  of  Purneah  against  the  judgment 'debtor 
on  the  19th  of  February  1864.  In  February  1871,  one  Hirarat  .  AU  purchased 
this  decree  from  the  original  decree-holder,  and  made  an  application  to 
the  Purneah  Court  for  substitution  of  his  name  in  place  of  Aghori  Biswas^ 
and  for  realiaation  of  the  decree,  in  which  he  did  not  succeed.  Hirart  Ali 
subsequently  sold  the  decree  to  Kirat  Chand,  the  respondent.  Kirat  Chand 
obtained  an  ordw  from  the  Munsif  of  Purneah  to  transfer  the  decree  to  the 
Court  of  the  Munsif  of  Kishengunge  for  execution.    On  the  case  coming  on 

"■Miscellaneous  Special  Appeal,  No.  393  of  1873,  against  an  order  of  the  Officiat- 
ing Judge  of  Zilla  Pnrneah,  dated  the  8th  September  1873,  rerersinsran  order  of 
the  Munsif  of  Kiahergimge,  dated  the  8th  July  1873. 

(1)  See  next  ease. 
(2)  See  iwA;«  V,  Dm^h  B.  L.  B,,  Sup.  Vol,  970. 
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for  execution  in  the  latter   Oonit,    the    judgment-debtor  objected  that  it   was ^^^^ . 

barred,    The     Munsif  sustained  the  objection  and  threw  ont  the  deore.e-holder's   Lutpullah 
application  for  execution.    On  appeal  preferred  bjr  Kirat  Chand-  the  present  v. 

decree-holder,      ihe   Judge    overruled  the .  objection    of    the  judgment-debtor  ^^^"^^^^^^^^ 
who  appealed  specially  to  the  High  Court. 

Mnnshees  Mahomed  Fusu/and  Abdool  Ban  for  the  appellant* 

Baboo  Doorga  Mohvn  Dou  for  the  respondent* 

The  judgment  of  the  Court  was  delirered  bjr 

Phsab,  J. —  We  do  not  think  that  in  this  case  we  ougbtj  on  special  appeal 
to  interfere  with  the  decision  of  the  lower  af^pellate  Court,  because  it 
appears  to  us  that  it  is  in  effect  rights  At  the  same  time  we  feel  that  we 
ought  to  say  that  in  our  judgment  both  the  lower  appellate  Court  and  the 
Court  of  the  Munsif  of  Kishenguuge  were  wrong  in  entertaining  and  deter* 
mining  the  objection  which  the  judgment- debtor  made  to  the  exeoution  of 
the  transferred  decree. 

m 

(Hid  Lordship,  after  stating  the  facts  afi  Above,  continued)  .*— -We  LaVe 
lately  had  occasion  to  express  our  views  with  regard  to  the  scope  of  s.  2^4 
and  the^  following  sectioi^s  of  the  Civil  Procedure  Code  (1),  and  to  show 
that  in  onr  judgment  the  Court  to  which  a  decree  is  under  those  sections 
transferred  for  the  purpose  of  being  executed,  does  not  thereby  acquire  a 
jurisdiction  to  entertain  and  determine  a  question  with  regard  to  limitation  or 
otherwise  which  arose  between  the  parties  antecedent  to  the  date  of  transfer. 

By  s.  287  merely/*  the  copy  of  any  decreet  or  of  any  order  for  exeoution 
when  filed  in  the  [Court  to  which  it  shall  have  been  transferred  idfs  the 
purpose  of  being  executed  as  aforesaid,  shall,  for  such  purpose,  have  the 
same  effect  as  a  decree  or  order  for  execution  made  by  such  Court.'^ 
And  under  the  terms  of  these  sections,  nothing  more  than  a  copy  of  the 
decree  or  order  for  execution,  together  with  a  oerti£cate  of  how  much  is  dno 
from  the  judgment<debtor  to  the  judgment-creditor,  ought  to  go  to  the 
Court  which  is  called  npon  to  execute  the  decree  in  this  manner.  And  if 
toothing  more  than  these  materials  were  sent  it  is  obvious  that  the  Court 
would  have  no  means  of  entertaining  and  determining  tbe  question  which 
rests  upon  the  proceedings  which  had  occurred  previously  to  the  transfer 
of  the  decree.  And  s.  290  provides  for  any  inconvenience  or  injustice 
which  might,  as  a  consequence  of  this,  accrue  to  the  judgment-debtor,  by 
enacting  that "  the  Court  to  which  such  application  is  made  may,  upon 
good  and  efficient  cause  being  shown,  stay  the  execution  of  the  decree  for 
a  reasonable  time  to  enable  the  defendant  to  apply  to  the  Court  by.  which 
the  decree  was  passed,  or  to  any  Court  having  appellate  jurisdiction  in 
respect  of  the  decree  or   the  execution   thereof,   for   au   order   to   stay   tho 

(I)  In  n  9\m^i  DaSf  ante;  App.,  p.  27» 
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187^         ezecntionj  or  for  any  ofcher   order   relating   to    tbe   deoree    or   tbe   ezecation 
"  there  of,  which  such  Coart  of   fimt   tiiBtanoe  or   Court   of    appeal   might   have 

^  made,  if  ezecation  had  been  ioBiied    by   suob    Goart   of   first    instance,    or   if 

^iratChavd.  application  for  ezecction  had  been  made  to  snoh  Court. 

For  instance  as  has  been  in  the  argnment  before  us  represented  to  have 
occurred  in  the  present  case,  it  might  happen  that  the  Judgment-creditor  or 
his  representative  had  obtained  a  transfer  qf  the  decree  for  execution  to  a 
foreign  Court,  without  causing  any  notice  whatever  of  his  claim,  or  of  his, 
intention  of  asking  for  the  transfer,  to  be  given  to  the  judgment- debtor  ;  and 
it  might  further  happen  that  the  jadgment-debtor  would,  for  the  first  time 
after  the  transfer  of  the  decree,  discover  that  proceedings  in  execution  were 
being  taken  against  him  which  had  been  long  ago  barred  by  process  of  time 
or  for  any  other  sufficient  cause.  8.  290  in  such  a  case  provides  the  very 
remedy  which  the  judgment-debtor  wants,  by  enabling  the  Court  to  which  the 
decre^  has  been  transferred,  on  his  representation  and  on  the  facts  being  made 
apparent  by  him,    to  stay  the  execution    until  he  can  go  to  the    original  Cfturt 

for  his  full  remedy. 

If  thpre  is  any  foundation  for  the  argument  which  has  been  perferred  to 
us  by  the  judgment-debtor,  he  ought  to  have  asked  the  Munsif  of  Kiahengango 
to  stay  proceedings  in  order  that  he  might  go  to  the  Munsif  of  Purneah  for 
his  remedy.  But  if  he  did  not  take  a  step  of  this  kind,  or  make  an  objection 
to  this  effect,  then  the  Munsif  of  Kisbengunge  had  no  alternative  but  to 
execute  the  copy  decree  which  came  to  him  under  the  authority  of  the 
Munsif  of  Purneah,  and  the  order  for  execution,  if  .there  was  any,  which  the 
Fumeah  Munsif  sent  to  him.  He  ought  not,  upon  the  footing  of  the  copy 
decree,  to  have  proceeded  to  enquire  into  the  state  of  the  facts  between  the 
parties  antecedent  to  the  date  of  tiansfer.  And  the  same  would  be  the  oose 
with  the  Judge.  But  in  fact  the  Jbdge  has  passed  a  judgment  which 
amounts  to  refusing  to  go  beHind  that  date.  He  has  directed  that  exeontiox^ 
ehould  issue.    For  this  reason  we  Itiink  that  we  ought  not  to  interfere. 

The  appeal  must  be  dismissed  with  costs. 
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Before  Mr.  Justice  Phear  and  Mr,  Juetiee  Morris; 

1874 
N  AND  AN  MISSBR  f  Plaintiffs)  v.  OHATTEKBATI  (Defekdaht)  .•  -^P^'  20. 


Stamp  Act  (XVIIIiof  1869),  «.    28-ProwMwn/  Note—AdmiaaihiUty  in 

Evidence-^Payment  of  Penalty. 

Tris  was  n  snit  to  redovet  Ra.  2,040,  bfeing  money  lent  by  the  plaintiff  to 
tbe  defendant,  together  with  interest  tbereon.  In  support  of  his  claim,  the 
plaintiff  in  his  plaint  set  out  the  following  document  dated  the  6th  ol  Kartik 
1277  F.  a.  (26th  October  1869)  made  by  the  defendant  in  his  favor;— 
"  WhereaB  I  (defendant)  have  borrowed  Bs.  1,500  of  the  Company's  coin  from 
you  without  interest,  without  a  bond,  hence  I  declare  that  I  shall  repay  on  or 
before  the  16th  Falguo  Suddi  the  '  whole  amount  in  question  in  one  lump, 
an^  take  back  this  ChUtha  ;  should  I  fail  to  repay  the  amount  in  question  on 
the  above  date,  I  will  pay  interest  at  1  per  cent,  per  mensem  from  the  1st 
of  Cbaitra  Bvddi^  payment  month  after  month.  Therefore  I  write  this  ehittha 
for  the  loan  (daafgardan)  without  a  bond  that  it  may  be  of  service  in 
future/*     , 

This  document  wds  linsiamped,  and  the  defendant  in  her  written  statement 
pleaded  inter  alia  that,  under  8.  SO  of  Act  X  of  1862,  the  Stamp  Act  in 
force  at  the  time  of  its  execution,  it  was  inadmissible  in  evidence. 

For  the  plaintiff  it  was  contended  that  it  was  admissible  on  pftj^ent  of  the 
penalty  provided  by  the  Act. 

The  Judge  refused  to  admit  the  document,  in  evidence  on  the  payment  of  the 
penalty,  holding  that,  under  s.  28  of  Act  JIlTIII  of  1869,  he  had  no  power  to 
do  so ;  but  left  it  optional  with  the  plaintiff  to  proceed  with  his  claim  on 
ether  evidence. 

The  plaintiff  appealed  to  the  High  Court. 

Baboo  JS.oheah  Chunder  Chawdhry  and  Messrs.  Ttotman  bnd  Chatter jee 
for  the  appellant. 

Baboo  Hem  Chimder  Banerjee  and  Chwisder  Madhuh  Ohoee  for  the 
respondent. 

Tbe  judgment  of  the  Court  was  delivered  by. 

PuEAR,   J.'-The  only    question    that    we  have    to  decide  upon  this  appeal  is 

tbe    question  whether    or    not    the  Judge    was    right    in    holding  that    a*    28 

•Act    XVIII    of  1869,    prevented  him  from    allowing   the  document  called    the} 

ehittha   to    be    stamped,  and   to    be    admitted  In    evidence  upon    pyameni  of 

sufficient  penaU.y. 

•  Regular  Appeal,  No.  171  of  1873,  against  a  decree  of  the  Oficiating  Addition* 
al  Judge  of  ZiUa  Tir Uoi^t,  dated  the  lat  May  1873, 


T* 
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1874  Mr  Trotman  bus  asked  us  to  hold   thai,    because  fcbe   document   itself   was 

'  executed  before  the  date  when  Act  XVIIl  of  1869  came  into  opeiation,  therefore 

M?s?M       B.  28  of   the  Act  does   not  apply.    But   it   seems  to   us  that    this    contention 
V.  is  not  just,  and  that  the   Judge  was  bound   to  comply  with  the  Act,    and   had 

pHiLTrEEBATi.  ^^^  authority  to  admit  an  unstamped  document  in  evidence,  excepting  under 
the  conditions  prescribed  in  Act  XVin  of  1869.  The  document  itself  was  in. 
these  words  (The  learned  Judge  read  the  document  and  continued)  .—In 
effect  it  seemf  to  us  that  this  document  is  nothing  more  than  a  promise 
to  pay  money  «t  a  specified  period.  It  may  concisely  be  put  into  this  form,— 
for  value  received  I  undertake  to  pay  you  Rs.  1,500  on  or  before  the  16th 
Falgun  next,  and  interest  thereon  from  the  1st  Ohaitra  if  not  paid  before 
And  if  we  consider  it  in  this  form,  we  think  there  can  be  no  doubt  that  it  is 
simply  a  pronuse  to  pay    money  at  a  future  time. 

Mr.  Trotman  somewhat  ingeniously  argued  that  we  might  treat  the  contract 
jBxhiUted  by  this  chiUha  as  bein^  one  in  which  there  was  a  condition  of 
defeasance  if  the  money  w%8  paid  before  the  15th  Falgun,  and  so  treat  ^  as 
if  it  wero  a  bond.  But  we  cannot  take  this  view.  It  appears  to  us  that  the 
chittJia  is  in  substance  a  promissory  note  within  the  words  of  s.  28,  Act  XVlIf 
of  1869,  and  therefore  the  Judge  had  not  power  to  allow  it  to  be  stamped. 
In  this  view  we  dismiss  the  appeal  with  costs. 


Before  Mr-  Ju^Hce  Marhly  and  Mr,  Justice  MUier, 
1874        ASGAR  ALIOHOWDHRY(DEFENDANT)t.MAHABHAT  ALI(PLAr!n'OT).« 

-,      ^*  Fraudulent  BepresMtation— Contract  of  Marriage,  Breach  of— Damages^ 

Marriage  Presenta^   Suit  to  Recover  Value  of, 

A  enter^  into  a  contract  with  B  fqr  the  marriage  of  his  daughter  O.The  marriage 
Itras  duly  performed}  but  0  was  never  sent  to  the  house  of  B,  and  B  thereupon 
instituted  a  suit  to  compel  0  to  live  with  him  ;  but  the  suit  was  dismissed  on  the 
ground  that  the  marriage  was  invalid,  it  being  found  that  C  was  of  age  at  the 
time  of  the  marriage,  and  that  her  ooqssat  was  not  given.  In  a  suit  brpught  by 
B  against  A  to  recover  as  damages  the  value  of  certain  presents  he  alleged  he  had 
made  to  G's  f ao^ily  in  consideration  of  the  n^irriage,  ffeZd,  that  the  plaintiff  was 
not  entitled  to  recover,  unless  he  could  show  fraudulent  representations  on  the 
part  of  the  defendant  in  consequence  of  which  he  was  induced  to  contract  the 
marriage  and  incur  the  expenses  sought  to  be  recovered.  The  case  was  remand*** 
pd  for  the  trial  of  the  issue  of  fraud* 

The  present  suit  was  instituted  by  the  plaintiff  for  the  recovery  as  damages 
of  the  value  of  certain  presents  which  he  had  made  to  the  defendant's  f  amil^ 

*  Special  Appeal,  No.  1852  of  1873,  against  a  decree  of  the  Additional 
6ubordinato  Judge  of  Zilla  Chittagong,  dated  the  29th  May  1873,  affirming  a 
decree  of  the  Munsif  of  the  Sudder  Station  of  that  district,  dated  the  25th 
March.1873, 


VOIa  xiiio 
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V. 

Mababhat 
•Alk 


in  eoBtiteatioii    Of   bis  giving  liis   daoghter  in    marriage   io  the  plaiutiS*  1&74 

The   plaint  alleged  that  the  defendant  entered  into  a  oontraot  with  the   plaintiff      ,  . 

for   the  marriage  of  his  daughter   whom    he   alleged   to   be  a   minor  (    that    q  howdhrt 

the  said  Burriage   was  dnly  aolemniaed  ;  that  subseqaentlyi  on  the'  defendant's 

lefosiag   to  send  his    daughter  to   plaintiff's    honse,   the  plaintiff  institated 

a  snit  for   the  imtpose   of  oonpeliing  the  father  to  send   the   girl  to  his  honse  ; 

that  the  said  snit  of  the  plaintiff  was    dismissed,  it    being   fonnd    that   the  girl 

was  not    a    minor  when    the   marriage    took  place ;  and  that    as  her  consent 

was   not  given,    the   marriage    was  not  talid  ;  and  that  the  plaintiff  had  given 

in   aceordanoe  with  ouston  certain  presents   to  the    defendant's   family,    in 

consideration   of  the  marriage^   the  valne    of  which  presents   he  now    sued  to 

reoover^    The  plaintiff    alleged  that   he  was  induced    to  contract  the   marriage 

by   the  frandulent  representations    of  the  defendant  that  the  girl   was  under 

age,     and  that      therefore  he,      the  defendant,  was     competent  to     contract 

her    in   marriage.    The  defendant  denied  receiving  the   preBent8>  as   well  as 

making  the  alleged   fraudulent    representattons.    Tho  lower    Courts  fonnd  that 

the    presents    were  given,    and  also  that  the   marriage'  was    duly  peiformed, 

excepting   as    regarded  the   consent  of  the   girl  who  was  found   to  be  a  minor 

at      the  time;    The  lower     Courts  consequently     gave  a  decree  in     favor  of 

plaintiff.    The  defendant  appealed  to  the  High  Court. 


Baboo  Taraknath  8en^  for  tho  appellant,  contended^  that  the  plaintiff  was 
not  entitled  to  recover  |any  damages,  the  g<f te  being  purely  voluntary.  Such 
gifts  were  not  required  by  any  law  or  custom^  and  having  been  made  out 
of  mere  good-will  to  the  family,  they  were  not  recoverable. 

Baboo  Qopal  Lai  Mitttr^  for  the  respondent,  contended,  that  the  presents 
being  made  in  oopsideration  of  the  marriage  which  was  contrasted  on  the 
faith  of  the  defendant's  false  representation  that  the  girl  was  a  minor^  the 
plaintiff  was  entitled  to  recover  such  gifts^  or  their  value. 

Baboo  Taraknath  Sen  in  reply% 


The  following  judgments  wel^e  delivered  .'-* 

Mabkbv,  J.  (after  stating  the  facts  as  above,  continued) :— the  only 
substantial  issue  raised  in  the  first  Court  was  whether  the  proper 
marriage  ceremonies  had  been  performed.  The  Munsif,  ttpon  finding 
that  these  ceremonies  had  been  performed,  held  that  the  plaintiff  was 
entitled  to  recover,  and  proceeded  to  enquire  which  of  the  presents  had  been 
made  as  alleged  by  the  plaintiff.  The  only  ptesents  which  were  found  to 
have  been  made  were  ornaments,  clothes,  and  sweetmeats  to  the  value  of 
*  Bs.  186^  OP  thereabouts!,  aud  Bs.  80  in  cash ;  and  for  this  sum  the  Muiisif 
gave  the  plaintiff  a  decree  with  costs.  The  lower  Appellate  Court  affirmed 
this  decision  and  dismissed  the  appeal. 

It  seems   to   have  been    cansideced  in    the  Courts  below   unnecessary   to 
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i87i         efiqidte  into  the   qaattion   of  fraad ;  and,  nodoilbfe,  the  rait  for  tavttcli   of  oon<> 
traot  to  giye  the    daa^ter  in    marriage  might  lie  agttivat    tbe  fiftfther  wiihoat 


*  AsoAB  Au 
CflowDOBT    te°^>  l>u^  nothing    oouid  be  olaimed  in    looh   a  suit  for  preseoti  made  to  any 

V.  member     of  the     family.    This  expense     was  not     incnnHed  by   tbe  plaintiff 

^^AjSABBAT   £q  oonaeqnence    of    the  breach    of  oontraot,  bat    wm  rolnatarily   itionrred  by 
^^*  the  phuntifE  in  oonseqnenee  of  his  entering  into   iiegociationi  lor  tiiO  marriage* 

Bven  if  any  portion  of  the  above  presents  w»re  made  to  t]ie  father  him* 
•elf,  they  mnst  be  treated  as  pnrely  Tolnntary.  Tbe  law  wonid  not  reOognisd' 
tttkj.  liability  or  undertaking  on  th«  part  of  the  hosfaand  to  pay  anytfaong 
to  the  father  in  oonsidexmiioii  of  his  giviiqf  his  damghter  in  marxiago  ; 
smd  the  hnsbaad  b^g  under  no  legal  obligation  to  gf ve  anything  to  thtf 
father  of  the  girl,  or  the  girl  herself,  or  to  any  member  of  her  f amilyi  the  "Tatne 
of  any  presents  whidi  he  might  ehoote  to  make  oonld  not  be  recovered 
Ugaiast  tbe  f olher  as  damages  simply  for  bis  breaoh  of  eontraelk  All  tlort 
the  plaintiif  oonld  be  entitled  to  reoorer  for  a  simple  Iitea0h  of  oontn^^ 
was  compeDsation  f or  the  loss  of.  the  girl  as  his  wife,  fjpefttiiis  heid  ka 
Jias  olaimed  nothing  whuter  er. 

Bnt  upon  the  allegationB  in  the  plaint  the  claim   is  nnqnestionably   capable  o( 
being  treated     as  fonnded  upon      frand,  and   the  rale  as    to  damages  in  anit^ ' 
founded   npon  frand,  is  wider  than  the  rnle  as  to  damages  in  snits  fonnded  npon 
v^ple  breaoh  of  oontract  without  fraud.    If  fraad  were   established,  I  think  the 
plaintiif  might     then  show  that     he  entered    npon  the     negociations  f  or '   the 

marriage   In  oonsequenee  of   the  defendant's   representation  that   his  daughter 

was  under  age,   and  that  he  had  ^wer  to  dispose  of   her  in  marriage,  and  that 

it  was   a  natural  and  probable  consequence  of  those  negociations   that  he  should 

in  emformity  with   tbe   general  custom  of    the   country  to  that    effect,  make 

presents     to  the     girl  herself  and     to  the  -rarions  members  «f  the     family.    It 

would  by  no  means    f  oUow,  etfen     then,    that  the   plaintUt  should  lecever  the 

whole  value   of  such  presents.    But  the  fact  that  he  had  made  sdoh  piesentp 

might,     I  thick,  be  given  in     evidence  to  assist  the  Court     in  estimathtg  what 

damage  is  jastly  and  immediately    referable  to  the  falsehood  of  tho  statement 

made  by    the  defendant.    This  would     not  in     all  cases  equal  the  amount     of 

presents  actually  given  ;     it  would  be  necessary  to     consider  all     the  oircum<« 

stances   of  the  case,  amongst  othersi  the  rank  in  life  and  the  situation  of  partieSi 

and  what,  having  regard  to  the  social  cnstonas  of  the  class  to  which  the  parties 

bjBlong,  it  would  be    oonside  red  reasonable  and  proper  for  an  intending  haflband 

to)give. 

TThe   suit  is  one  of  a  aovel  character^  and  we  ate  by  bo  meAns   ^i^posfd    to 
encourage  the  prosecution   of  snoh  claims    as  these  in  G|)uirti  o|  Jnftios^  .but  we 
are   not  prepared  to  say  that  tbe  plaintiff  is  not   entitled  to  havf  .U)^ 'question* 
of  fraud  tried. 

The  oasoi  th^refcsre,  will  he  reaanded  to  the  Mttnsif  to  try  tkeiisne 
whether  the  defendant  Asgar  Ali  made  a  fraudulent  representation  to  the 
plaintiff  that    his  daughter  was  ander  age,  and  if  he  finds  that  iwue  in  favo 
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of  ih»   pUintiff,    he   will   then   Msew   the   damages  to  whicK  the  plaintiff  ii         ^^* 
entitled  on  the  evidence  already  given.    Upon  the  issue  of    frand    the    parties    .  Atr 

will  be  at  liberty  to  give  fresh  evidenoe.    If  the  issue  of  fraud  is  found  against   Chq^itpbet 
th^  plaintiff,  the  suit  must  be  dismissed,  as  in  that  ease  there  is  in  oar  opinion  v. 

no  proof  of  any  damage  for  which  a  suit  would  lie.  alTT 

Mi'TTiBf  Jv-«T  entirely  oononr  in  this  order  of  remand.  It  is  dear  from 
the  jn^gment  of  the  Courts  below  that  none  of  the  items  of  losses  prored  in 
ibis  case  are  damages  flowing  from  the  breach  of  the  contract  of  marriage. 
The-  plaintiff  is  not  therefore  entitled  to  reoover  them  simply  npon  the  grouncl 
that  there  has  been  %  breach  of  eentraot  on  the  part  of  the  defendant.  But 
these  losses  are  of  saoh  %  natnre  as  may  be  shown  to  have  been  the  probable 
Msult  of  a  fraudulent  misrepresentation  by  the  defendant  of  his  daughter's 
age,  wbloh  induced  the  plafotiff  to  enter  into  negodatlons  for  marriage.  Thitf 
charge  of  fraodls  distiinotlt  made  in  the  plaint,  but  no  issue  seems  to  ha\e 
been  raised  upon  it  in  the  Courts  below. 

Under  the  oironmstanoes  of  this  oase,  the  plaintiff  is  entitled  to  have  tlurt 
issue  tried^  and  if  it  be  found  in-  his  favor,  he  is  entitled  to  be  reimbursed 
^he  reasonable  espenies  which  he  isooxred  for  making  presents  to  the  bride's- 
family,  according  to  the  social  custom  oi  the  community  to  which  both  parties 

belong.    How  much  of  these  expenses  is  reasonable,  and  how  for  they  are  the 
probable  result  of  the  defendant's  frandulent  representation,  are  questions  of 

fact  whioh  will  have  to  he  determined  by  the  Court  below  npon    the   evidence 
In  the  case. 


Bs/bre  Mr,  JusHee  Phear  and  Mr,  JutHw  Morri: 

PATT£H  Si:^QH  (ons  ob  thi  I>b»bn]iak98)  v.  LAOHMI  KOOIR,  fkUM       1873 
BHAGABATTI KOOEB,  wife  01  FU8A  SINGH  (PLAnrrOT).*  2>cc  12. 


M  VIII  cf  ia59b  sw  2^JH9mis8al  cf  euU-^MuUVariouenesa. 

The  dismissal  of  a  suit  for  miditilarionsnesa  is  2U)t  a  hearing  and  detsrmiaatkm  of 
the  suit  within  the  meaning  of  s.  2»  Act  VIII  of  1859. 

}Sr.  Jfanamohan  Gho8fi  (Baboos  Doorgjo,  Mxihun  Beat,  and  B$uth  Ben  Bmgh 
withhixn)  for  the  appellant. 

Baboos  Chunder  Madkub.  Qhoae  acd  Tarahnaih  Gen  for  the  respondent,         ^ 


facts  are  snlBoiently  stated  in.  the  judgment  of  the   Cour^   which  waA 
^  dsHVered  by' 

Phvab,  J.-^in  fhk  case  some  Mttle  diflteulty  occurred  dnring  the  argument 
of  the  appeal  ia  asoertatning  what  was  the  true  nature  of   the    plaintiff's   suit ;.. 

:  *  BpeoialkAppsid,  Ho.9Jiaoff  1978.  against  a  decree  of  the  Offleiati&g  Judge  of 
2ttlla  Patna,  dated  the  ISth  September  1S72,  affirming  a  deeree  of  the  Sftd^r'MuL*' 
Si!  ef  that  district,  dated  the  24bh  January  1872< 
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ftad   we    hav^  since    had   the   plaint  translated  in  {all.    The  tranalation  ia  in 
these  words  : — "  Suit  for  obtaining  a  decree  fer  realissation    of    decretal   money, 

principal  with  interest  and  costs,  covered  by  a  decree,  dated  the  30th  of 
December  1869,  passed  nn  a  bond  dated  the  30th  July  1869,  hj  an  anction^ 
sale  of  3  cowries  out  of  6  cowries  of  Mansa  Makawan,  Perganna  Enayet- 
pore,  held  by  defendant  No.  1,  pledged  in  thtf  bftnd,  by  eettiiig  aside  a 
nominal  and  fraudulent  kahala  dated  the  Snd  July  1869,  set  np  by  defendant^ 
No.  2  on  the  part  of  defendant  No.  1,  who,  having  come  to  Patna,  cansed  it  tf» 
be.  executed  to  defraud  your  petitioner  and  other  oreditors  ;  and  also  fbr 
setting  aside  a  miscelianeous  proceeding  dated  the  864h  March  1870,  allovifig 
the  objections  of  the  defendanc  No.  2. in  eaeoation  oaae,  laid  at  Ss.  8S1-5-9I, 
being  the  decretal  money  as.  per  account  given  below.  The  cansef  of  action 
arose  from  the  date  of  the  miscellaneous  proceeding,  allowii^  the  objectiona 
of  the  defendant  No.  2.  Before  this  a  suit  was  bronght  for  the  rerersal  of 
the  kdbalaf  sought  to  be  reversed  in  the  present  suit,  as  well  as  a  kabata 
■•t  np  by.  Kali  Sing,  another  purohaser*  That  suit  was  dismissed,  as  if  it  was 
fltrnok  off,  on  the  16th  August  1870,  without  trial.  The  present  suit  is  for  the 
(.erersal  of  one  kahala  only.  It  is  prayed  that  a  decree  may  be  passed.  An 
yonr  petitioner  is  an  nnednoated  lady,  and  her  husband,  Ac." 


It  seems  to  us  that  the  suit  on  the  face  of  this  plaint  is  simply  a  snit  to  hare 
it ,  declared  that  the  property  which  the  plaintiff  sought  to  take  in  exeontion, 
for  the  purpose  of  ge  tting  satisfaction  of  a  decree  which  he  had  obtained 
against  the  first  defendant  Debi  Singh,  w  as  at  the  time  of  his  application  for 
execution  the  property  of  Debi  Singh,  and  liable  to  be  taken  in  execution  ^o 
satisfy  his  judgment-debts. 

It  was  argned  on  the  part  of  the  defendant  that  the  suit  was  something 
more  than  this  ;  that  it  was  a  suit  upon  the  bond  itself  for  the  purpose  ol 
obtaining  the  benefit  of  the  mortgage  which  was  the  Tobjeot  of  that  bond.  But 
this  oould  not  be  so  for  several  reasons  :  in  the  first  place.  In  this  snit  tho 
plaintiff  seeks  to  recover  a  sum  of  money  which  had  been  already  decreed  to 
him-against  Debi  Singh.  If  this  had  been  a  suit  for  the  purpose  of  realizing 
the  benefits  of  the  bond,  then  one  of  the  principal  questions  in  this  soit  would 
have  been,  what  was  the  amonnt  of  money  secured  by  this  bond,  and 
What  amonnt  remained  dne  thereon  to  the  plaintiff  at  the  lime  when  the  snit 
was  brought  P  That  question  oonld  not  possibly  have  been  determined  by  the 
previous  decree  for  two  substantial  reasons  :  the  firs^  ia  that  the  pretrioofl 
decree  was  a  decree  against  one  of  the  present  defendants  only,  namely, 
Debi  Singh  ;  and  the  second  reason  is  that  that  decree  was  merely  a  money 
decree  passed  under  the  special  provisions  of  the  Begisuation  \ot  upon  the 
footing  of  the  specially  regpstered  bond|.  There  conld  not  therefore  «be  any 
decree  against  the  property  itself «  It  amounted  At  the  most  toadeoree  for 
a  certain  specified  sum  of  money  against  Debi  Singh  alone. 


9ut  taking   this  plaint  to   be   of    the  character  which  has  already  been 
desoilbed,  it  was  first  objected  by  the    sj^ial   appellant  that   it  is  faanred  by 
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Vb»  effeob  of  i.  2  of  the  Ciril  Procedure  Code.  On  tlie  face  of  the  plaint 
itself  ,it  appears  that  a  preYions  sait  was  brought  against  Fatteh  Siogh  for  sub~ 
stantially  the  same  purpose  as  the  present  suit  id  brought,  namelj,  to  set  aside 
the  dafm  which  the  second  defendant,  Fatteh  Singh,  made  to  this  property 
as  against  Debi  Singh  upon  the  foundation  of  a  deed  of  conveyanoe  to  him 
from  Debi  SSngh  ;  and  that  this  suit  was  dismissed  on  the  16tK  August  1870. 
The  plaint  goes  on  to  state  that  it  was  dismissed  withoat  trial ;  and  we 
find  from  the  decree  itself,  which  is  in  evidence,  that  it  waa  dismissed  for 
misjoinder  :  it  must  rather  hare  been  for  misjoinder,  not  of  pities,,  but  of 
distinct  causes  of  action  which  is  in  other  words  multifariousness.  Ther» 
18  no  doubt,  we  understand,  that  this  was  the  result  of  that  suit ;  and  the 
question  now  is  whether,  in  the  event  of  a  suit  being  dismissed  in  that 
way  and  lor  that  canse^  the  cause  of  aetioOt  upoa  which  the  suit  wSmi  founded 
hu  been  heard  and  determined  within  the  meaning  of  s.  2  of  the  Civil  Prooe«- 
dure  Code. 
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It  does  not  appear  that  there  is  any  authority  diirectly  upon  thii^  point  to«  he- 
found  in  the  decisions  of  our  Courts,  But  we  think  on  refeECing  to  Enf^ish 
authorities  that  the  dismissal  of  a  suit  for  and  on  the  cause  of  misjoinder  or 
mnltifarioQsneaa  ia  ^  disposing  of  the  sait  befora  heacing,  and  that  the  anit 
cannot  under  those  circumstances  be  said  to  bate  beeik  heasd  and  determined^ 
In  the  case  of  Powell  v.  Cochenll  (ly,  the  .suit  had  come  oa  to  be  heand,  and 
it' was  pleaded  that  .it  was  multifarious.  TbeLVke-GhanQelloraays,.  p..562:--* 
"  But  when  the  party  does  not  demur  for  multifariousness,,  it  ianot  an  objeotioa 
which  ha  can>  as  of  right,  insist  upon  at  the  heacing..  At.  the  heaxikigvOf  the 
cause,  it  tery  generally  happens  that  one  of  the  mischiefs  of  mnltifarionsneas 
has  been  incurred,  and,  if  there  iq  no  future  evil  to  be  inoprced  hj^  it^ there  ia 
no  reason  why  the  Court  should  not  ezercisaa  discretion  in  Iniking  oc  ref  usin^ 
to  make  a  decree." 

And  the^Vioe-ChaneeUor  praviensly  in  th&oasa^  of  Beiwoi»¥.  Hedged  (X)  had 
9ome  to  the  like  oonclnsioiir  ^e  there  said  (p.  40) ; — **  If  the  defendant  does 
not  take  the  obj/ectipn  in  limine,  the  Gonrt,  considering' the  miiwhief  a*,  akeady 
incurred,,  does   not,  exoept  in  a  special  oaee^  allmt  it  to  pveiaU  at  the  hearing.'* 

It  seeniB  to  be  clear  them  that  tha  objeetioii  to  a  snit  on  the  greond  of 
nxultifanousni^ss  or  misjoinder  of  causes  of  action,  ia  an  ol^eotioB  to  the*  hearing 
of  the  suit,  aad  if  it  prevails  at  whatever  time^  it  has  the  efftet  of  preventing 
a  detenain^ni  of  the  sait  aa  after  hearing.  Mow,  under  the  Prooedm-e  Act 
of  1859,  the  Court,  woolid  have  dmne  better  instead^of -dittnissiog  the  suit,  to 
£ave  8tmp]|r  rejected  it.  But  the  fact  that  the  Court  has  in  iorm  passed  a 
decree  dismissing  the*  svildoea-'not  alter  the  character  of  the  determioation. 
It  seems  to  us  that  the  suit  has  not  been,  within  the  meaning  of  s.  2.of 
the  Civil  Procedure  Code,  heard' and  determined*.  Accordingly,  we  think  that 
this  objection  must 'fail,  and  that  the  present  suit  taken  in  the  shape  whiob  baa. 


(I)  4  Hare,  5^7. 


12)*4  H»re,  K^ 
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bami  already  aMniioned,  oqght  to.  kaye  be«n  faiily  'lieard  and  ^tominad  byt 
tbe  Coaria  below.  ' 


On  tha  whole,  then,  we  think  il  best  to  reyene  the  deciaioa  o{  the  lower 
Appellate  Court,  and  remand  tha  case  to.  that  Conrt  iot  retrial  opou  tba 
issae  which  was  first  mentioaed. 

Costa  will  abide  the  eventt 


■V* 
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Before  2i8r.  Juetiee  Kem^  and  Mr.  Juetiee  Birch^ 

Ik  thb  iCAifSB  or  thb  PinTioir  op  SABDHABI  LAL.* 

• 
Criminal  Procedure   Code  (Ad  X  cf  llST^,  m.  435  ^  4A$^RBgutraii<m 
Act  (Aet  VIII  of  1871),  s.  SQf^Evidenoe  Ad  (1  of  1872),  s.   3— fifuft- 
Begietrat^Offffnoe  c4mmiUi  during  a  Judicial  Froceeding^Meaning   of 
Word  *'  OourtT'^Iiidian  Vtncd  Code,  s.  2  S8. 


A  WM  ohargsd  bataaaiB  Aasistaiitr  If  agistrato  by  a  8iil)«Brgistear  with  havins^ 
oonmittsd  an  oSeaoa  under  s.  838.  of  tha  FenaL  Code  and  fined.  MM,  that  tfaa 
Bub-Registrar  shonkl  have  tried  the  matter  hhnseU  under  ss.  48&  and  436  of  the 
Criminai  ftoeednre  Code,  and  as  tlv»  Magistrate  acted  without  joiisdicUon,  tho- 
order  must  be  quashed. 

By  a.  811  of  tha  Registration  Act  a  Bub^Registrar  la  a pubh'ooflSoer,  and 
jprooeediags- before  him  are  judicial  prooeedings  within  the  mauunfl;  of  s.  228  of 
the  Penal  Cods,  jmdas  he  is  legally  authoiiaed  ta  taka  evidence,,  he  ia  a  "  Court*" 
em  defined  by  the  Kvideace  Act,  a  3; 

SABDHARi  Lav  a  pleader  of  th»  Bhaogolpore^  Court^  waa  ohaiged'  by  the  Sub^ 
Bagistrarof  that  distriot  with  having  oommftted  an  offence  nndeas..  828  of  fiia 
ladiaa  P^oal  Coda.  The  charge  wiaa  laid  bslore  the  Attisfeant  Mngislrate,  who^ 
fined  lb»  aoouaed  £s«  lOw  Tha  Xagistrate  in  bis  Judgment  stated  that  tha 
aconsad  had  in  woida  admitted  the  ofieBoe-;.  tfaaA  he  had  reasoned  onbecom-^ 
ingly  with  a  public  of&oer  In  tha  course  of  a  proceeding  which  the  law  saya 
tfiaH  be  lieU  to  be  a  jvliaial  proaeedtogv  an*  had  threatened  ix>.  pnbliidi  hia 
aondaot  in  iha  aawspaper  na  speeeb  most  unbecoHiag  to  make  in  hm  presences 
The  ICagiatrate  expseased  kia  regret  that  ha  should  luMre  to  punish,  a  man  in 
the  pasttkAd-thaaeowMd^and  ikoo^t  tkak  tke  nominal  line  of  B«.  10  would: 
^  ssffioieBt  to  mast  the  caaa.    8i|sdfaari  £■!  — wappeakid. 

Mr.  SaaM  and  Bal^oalteorva  IC^kfi^  j)sM  te(ikta»pp«Ua«l% 

Ko  bnaappe^red  to  sapport  the  Msgiatn^'a  daeiaion.^ 

*  Oriminal  Appeal  against  sn  order  of  tka  AaiiBiaiit  Msgiitrate  of  Bhaagolpooe^ 
ditod  th«  BU%  Dacoinbar  }»&. 
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The  argnmeiite  urged  on  behalf  of   the  appellant  Boffieiently  appeal*  from         1^7^ 

the  judgment  of  the  Court,  which  was  delivered  bj  j^  ^^^ 

-  H^TTBB    OF 

THE  PctlTXON 

-   .  ',  •      .         »         *  OF  Sabohaai 

Kbm^,  J.— IhiB  IB  Ik    rery   petty   case,  but  Bevetat  pomfa  of  law  h&ye  bee^        ^^^^^ 

raised  in  the  eQorse  of  the  argnttient^  whioh  must  be  decided.  (Th0  learned 
Jadge  proceeded  to  state  the  facts  as  stated  aboVe  and  Continued)  : — ^It  is  now 
toontended  in  this  Court  thM  th^  conviction  k  illegal,  inaemnch  a»  if  the  Snb^. 
EigistMur  be  considered  to  be  a  public  ofOoer,  and  il  his  proceedings  be  con« 
sidered  to  be  judicial  proceedings,  and  if  he  is  to  be  considered  to  be  a  Gonrt 
'then  the  AsaLstant  Magistrate  bad  no  jdiisdietion^  inasmnoh  ai  the  said  fihb^ 
SSgidtardid  not  proceed  nnder  bs.  435  and  496  of  the  Criminal  Procednre 
Code ;  and  there  is  also  an  objection  that  the  Magistrate  has  not  ezantihed  th^ 
Witnesses  of  the  accnsed,  or  give  n  him  an  opporttinity  of  adducing  any  evidence 
oirhis  behalf.  We  think  that  thei^e  can  be  no  doubt  that  the  8ubi> Registrar  is  a 
public  officer  ^hat  point  is  clear  nnder  the  Kegistration  Act.  We  Also  think 
that  the  (proceedingB  of  a  Snb^Begistrar  are  Judicial  proceedings  within  thd 
meaning  of  s.  228  of  the  Penal  Code.  That  also  is  set  at  rest  by  the  Itegis* 
tration  Act^  s.  82.  Th^,  on  taming  to  the  Criminal  Procednre  Cod«  we  find 
that  offences  nnder  u*  228  are  triable  by  "the  Court,"  using  the  word  *'  Court'* 
generally,  In  which  the  offence  was  committed,  subject  to  the  provisions  con^ 
tained  In  G  h.  ixxii^  that  is  to  say^  the  Court  in  which  tbe  offence  is  committed 
is  to  try  the  offence,  but  that  the  procedure  is  to  be  restricted  by  the  provistoni| 
of  Ch.  xzxii.    Now  in  the  new  Evidence  Act  aa  "  Court "  is  described  thus. — 

V  A  Court  includes  all   Judfiree  and  Magistratee  and  nil  p^rfioae^  ^kce)>t  -arbittrar 
tors,  legally  authorisad  to  take  evidence."    There  is  no  deobt  thai  the  Sub* 

9egistt.ir  under  the  Bi^istration  Act  is  legally  authorised  to  take  evidence 
ftndtheMfore  hie  Court  Is  a  Cottrt  under  the  interpretatltm  ptit  u|>on  that 
Word  by  the  evidence  Act ;  and  Soh.  4  to  the  Code  of  Criminal  l^r^ce^ 
dure,  col.  7,  «ay«  t  hat  an  offbnce  ttnder  s.  228  is  triable  by  the  Court  iii 
Whi^h  the  offence  Is  committed  Under  Ch.  xxzii^  s.  43$.  Kow  B.  436  re^eri 
t6  dfenees  nndei^  several  sections,  and  amongst  other  offences  to  offenceB 
Mtidat  this  very  Section  228,  of  the  Indian  TPenal  Code,  and  enacts  that  the  Court 
fftay  take  eogpnitance  'of  such  offences  '^  and  adjudge  the  offender  to  punisliinent 
\sy  ibm  not)  eOkceeding  Us.  200,  and  In  default  of  payment  by  ittiprisoiimoni' 
in  tiie  civil  jail  fo^  a  period  nbt  exceeding  onh  ihcnth,  unless  8u<^  fine  b« 
sooner  p  aid,"  a»d  tfea%^  in  every  such  case  tbe  Cottft  Bhall  reo<ird  tlie  faots  coll 
atitdling  the  ciffeBoe,  With  imy  statemeht  the  ottender  may  make»  at  weH  afl  tivs 

/  finding  and  sentence.*^  Then  s.  436  goes  on  to  say  that,  "  if  th&Cduit  in  any 
case  couBiderB  that  the  person  accused  of  any  such  offence  shoufd  be  imprl^ 
aoned  otilieririse  than  in  default  of  payment  of  fine,  or  that  a  fine  exeeeding 
4Rs.  200  ehonid  be  imposed  upon  him,  such  Court,  after  "recording  the 
^MsUJ  eonsfttuting  the  offence  and  tba  statement  of  the  acctised'  person  ai 
before  provided, .  shall  forward  the  case  to  a  Magistrate."  Noiir  in  this  case^ 
the  Sub-Eegistrar  has  proceeded  neither  under  s.  486  nor  under  a.  486.  Wo 
Ihink  therefore  that  the  Aasiatant  Magistrate  had  no  jwrisdiclioii  ia  tba  CMe» 
We  quash  his  order  and  direct  the  fine  to  be  raf oaded^ 
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before  Mr,  Jutiice  ^ewp  and  Mr,  Justice  Glover, 
'  1874 

Haroh  23.    E8HAN  KTSHOR  ACBARJEE  OHOWDHRYahi)  i^orfticU  (FLAtSTiftB) 
— --  -^  ^,  HABIS  Gfl  AN&BA  tJHOWBHEY  Aim  ahothbe  (Dbmhdahtb) .♦ 

Hindu  LtMJb-^Adoption^Conirttet  to  gufe  "Son  in  CtmMeraiionvf  tm  atvMuii 

AUoumncb-'Vtmtraet  Jid  ilJof  1872),  t.  SS. 

An  Kdoptionof  m  Km  after  paymert  of  priee  ia  not  T^eagmzad  in  tha  praiatit» 
the  Kali,  T^tt.  Tlie  only  adapticm  now  reoogniaed  is  that  of  the  dattaka  ion,  oe 
aon  priven.  A  oontraot  to  give  a  ten  in  adoption,  in  conaideration  of  an  annaal 
allowanoe  to  the  natural  parents,  is  void  nnder  s  23  of  Aot  XX  of  1872,  inasmoeh 
as  the  conttact/if  carried  out,  woold  involTo  tn  injnry  to  the  person  and  property 
6S  th6  adopted  son,  iknd  would  defeat  the  provisions  of  the  Hinda  law. 

taboos  Srinath  Do$s  and  Mohini  IHohun  ]foy  for  the  appellants^ 

llr.  Allen  and  l^aboos  J^em  Chun^eir  Ban$rjee  atid  Itisken  Doyal  "Ray  for 
the  respondents. 

1*1^  facts  and  arguments  in  this  case  soficiend/  appear  'from  the  judgment 
c!  the'Cotirt,  whicli  was  delivered  by 

KnfP,  J. — The  plaintiffs  are  the  appeUants  in,  this  'case,  ^he  snit  is 
brought  for  spcfeillc  perfonnante  of  a  cotitntot  termed  a  nirUtMh  pdffct. 
The  plaint  seta  forth  that  the  platutiifs  gftve  their  son  t/O  be  adopted  by  thp 
defendant  Ko.  l,  in  consideration  of  rfioeiring  an  annnal  aHowaaoe  during 
their  4iTes  dt  Bs.  900.  They  allege  that  the  defendant  No.  1  sent  his  gomasta 
Harendro  Narayan  Ohowdhry  to  them  to  negotiate  for  the  adoption  of  tha 
plaintiff's  son,  fiinede  Kishore  Aoharjee*  Tbek  that  jt  was  agreed  that»  in 
Oonsidecation  of  the  plaintiffs  giWng  l^eir  son,  the  aforesaid  annual  allowanoa 
should  be  made  to  them.  It  -is  then  said  that  the  draft  of  the  agreement 
was  partly  drawn  out,  but  that  the  defendnut  No.  1,  being  c^prehensiw 
ibat  the  adoption  might  be  considered  defieotiye  if  any  consideration  wsss 
pKid  for  tha  boy,  it  was  agreed  that  tha  contract  should  be  condaded 
after  the  ceremonies  oeoessaiy  to  the  said  adoption  acoorditog  to  Bindn  law 
bad  been  performed,  and  that  the  defendant  No.  2  should  be  security  for  the 
money ;  and  accordingly  the  def  endant  No.  2  gave  the  plaintiffs  a  rokha  on 
plain  paper,  agreeing  that  if  he  failed  to  procure  from  the  defendant 
No.  1,  an  agreement  for  a  monthly  allowanoe  to  the  above  effect^ 
after  the  ceremonies  of  adoption  were  over,  he  would  be  answerable.  Th* 
plaint  goes  ou  to  say  that,  in  reliance  on  the  verbal  pronfise  of  the 
defendant  No.  2,  the  boy  was  given  in  adoptioh  on  the  10th  of  Fans  1278,   and 

*  R6[irularHippea1,  l^(y.  42  df  1873,  ai^ainst  a  decree  of  the  Subordinate  Judge 
of  Zilla  Mymensingh,  dated  the  6th  December  1872. 
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the   ceremonios    of    Adoption    duly  performed;      but  that,     notwitTistanding         ^^74 
repeated   demands    for    the  agreement  and  the  money  due  nnder  it,  the  defend  •«       p,       ^"^ 
ants  hare  hitherto  pnt  off  the  plaintiffs  under  Tarioas  pretexts,  and  that   neither      Kishak 
has   the    nirbikndo    yatra   been    ezecnted,  nor  the  atnount  been  paid.    The  suit    Acbarjbk 
is  therefore  brought  on  a  valuation  of  Rs.  9,600,  or  Rs.  9,000,  being    10  times  the   ^"o^^^*^ 
amount  of  the  annual  allowajice,  and  Rs.  500,  the  amount  of  the    said    allowance        Haris 
for   6    months  and  20  days  from  the  lOth  of  Pans  1275,  when  the  adoption  was     Ohand&a 
made  to  date  of  suit,  the  30th  of  Asar    1279.    The    Subordinate   Judge,    Baboo  Chowdhbt. 
^Bidhu    Bhusan    Banerjee,    has    dismissed    the   plaintiffs'    suit.      He    was   of 
opinion  that  the  plaintiffs  well  kneW   that    the    contract    wss    an    unfair    and 
improper    one,    and    one    which   tkey  conld  not  declare  publicly  until  after  the 
performance  of  the  ceremonies  necessary  under  the  Hindu    law   to   render   the 
adoption    valid.    Then    he  says  that  the  Hindu  laW  clearly  prondes  that,  in  the 
present  ai^  the  Kali  Yuga,  the    adoption    of    sons    given   from    disinterested 
niotives    alone    is   valid,    and    that    the  system  of  purchase  which  obtained  in 
former  times  is  no  longet  in  vogue  in  the  present  age^  and  cannot  be    considered 
valid.    But,   irrespective    of    the  restrictions  of  the  Hindu  law,  the  Subordinate 
Judge  was  further  of  opinion  that  sueh  a  contract    was    immoral    and    contrary 
to   public    policy    as  defined  by  s.  23,  Act  IX  of  1672.    He  therefore  dismissed 
the  plaintiffs'  suit.    The   plaintiffs    appeal   against    thi9    decision,   and    Baboo 
Srinath   i>oas,    who  appears  for  thenv  atgues  first  that  there  is  no  text  of  Hindu 
law  prohibiting  persons  from  entering  into  contracts    of   this    description  ;  and 
secondly,    that    the   Subordinate  Judge  Was  wrong  in  applying  the  provisions  of 
Act  IX  of  1872  to  a  case  of  this  sort,  as  it  tras  not   against    public   policy   for   a 
Hindu  person  to  sell  his  son  for  the  purposes  of  adoption. 

We  Entirely  concur  in  this  case  with  the  judgment  of  the  Subordinate 
Judge.  In  former  days,  before  the  present  KtUi  Ttuga,  there  were  twelve 
descriptions  of  sons,  and  the  eighth  description,  we  find  in  the  Hindu  law,  was 
the  son  adopted  after  payment  of  price.  Such  an  adoption,  namely»  after 
payment  of  price,  is  not  recognised  in  the  present  YiLga,  the  Kcdi  Yuga, 
the  only  adoption  now  recognized  being  that  of  t)ie  dattdka  Bon«  or  son 
given,  who  alone  can  take  the  place  of  the  aurcaa  son,  or  eon  of  the  loins. 
The  son  given,  that  is  the  datiaka  son,  ia  defined  in  the  Dattaka  Chandrika, 
8.  1,  para.  12  : — "  tLe  is  called  a  son  given,  whom  his  father  or .  mother  affection- 
ately gives  as  a  son,  being  alike  /'  "  alike  "  being  explained  to  mean  of  the  same 
class.    Now   it    conld  not  be  said  if  thia  contract  were  carried  out,  that  the  boy 

has  been  affectionately  given  ;  a  gift  of  course  implies  an  act  without  consider** 
ation.  Then,  with  reference  to  s.  23  of  Act  IX,  we  think  that  the  principle 
of  that  section  is  applicable  to  this  case,  as  this  contract,  if  it  were  capable  of 
being  carried  out  and  were  recognized  by  the  Court,  would  involve  an  injury 
to  the  person  and  property  of  the  adopted  son,  inasmuch  as  if  it  oould  be 
proved  that  Xlte  boy  was  purchased,  and  not  given,  it  is  very  probable  that  the 
adoption  would  be  set  aside,  and  if  such  adoption  were  set  aside,  he  would  not 
only    lose    his    status    in    the   family  of  his  adopting  father,  but  also  lose  hia 

77 
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18^4  right  of  I'Dheiitanoe  to  hii  nattira]  pareaifl^  sad  Riioh   «    contAict   Wonld  tMrt  - 

fore  involve  an  injury  to    the   penon   and   property  of  the     adopted  son,    arid 


EsHAN       again  BUch  a  contracti^  if  permitted,  would  defeat  the  provitiont  of  the  HInda 
AcHARjEK     lawi  uid  thab  is  one  of  the  reetrictiona  laid  down  in  a.  88,  Act  IX  of  1872. 
Thowdhrt    Xa  that  eectioil  it  is  enacted  that  the  oonsideration  or  object  of  an  agreemeiit 
^^*  Is  lawful,  unless  it  is  forbidden  by  law,  oi*  is  of  such  a  datufe,   that,  if  per- 

Chamdba     minted,  it  would  defeat  the  provisions  of  any  law^  and  it  is  very  clear  in  thiil 
CuowDBBT.    case  that,  if  the  Court   were  to   reoognise  a  oontraot  of  this   description,    it 
would  be  defeating    the  provisions  of  the  Hindu      w      therefore,  (joncnrrin^ 
with    the    deoiflion  of     the    Subordinate    Judge,   we    dimifli  the   appeal  with 
costs.    The  defendant  No.  2  will  be  entitled  to  separate  eotts. 


w. 


■  I  .J 


^/ore  Mr,  Ju8tic4  L.  S»  Jackson  and  Mr,  JiMttca  AinaUs', 


^^'^        GtJRUDAS   BAI    (Jodoment. Debtor)    v.  B:  T.    STEPHENS    utd    OTSistf 

J(M,  o. 

^ i-H  (Dbcbkb^voldibs)v* 


Execution  of  Dtcne — Me$ne  ProfiU^osta — InteruL 


This  apptel  aro«»  ottt  of  an  applioation  made   for  the  exeoution  of  a  deoretf 
of  the  Frirj  Gonnoil,  irhidi  declared  that  the  decision  of  the  High  Oourt  be 
reversed  with  a  fixed  sum  tcft  ooets,  itod  that  the   deoisionl  eft   the  Principal 
Sadder  Ameen  be  afltrmed  with  oosts.    l^he  suit  wis  hih>tigbt    to   recover 
oertain  p^perty,  and  the  decreie^  of  the  lower  Court  was  in  favor  of  the  plain- 
tiiff,  but  that  decree  watf  reversed  by  the  High  Court,  and  the  defendant,  now 
|adgment«debtor,   obtained  posaestfien  of  the   property.    On    applioation    for 
execution  of  the  deoreie  of  the  Privy  Council     the  judgm^t-debtor  objeoted 
that  the  decree  did  not  in  eiprOss  terms  award  possession  to  the  de6re6*holder^ 
and  that  he  was  not  entitled  to  vicMat   during  the  time  the  jadgiaettt*det>tor 
had  been  in  possession  ;  and  tliat  he  was  not  entitled  to  interest  on  any  costs  o£ 
which  interest  had  not  been  allowed  by  the   Vritj  Coiincil.    The  Judge  was  of 
Opinion  that  tiie  deorecr*holder  was    entitled  to  tbasilai  with  interest  thereon 
for  the  time  the  judgment-debtor  was  in  poiseision,  and  that  he  was  entitJed 
to  6o8ts  incurred  by  hini  in  the   Court  of  the   Principal \  Suddbr  Ameen ;  buii 
that  the  dOcree  of  th6  Privy  Council  being  silent  as  to  the  o<yts  in  th^  High 
Court,  the  decree-holder  #«s  not  entitled  toi  anything  on  aoooant  of  thenii^— * 


*  Miieellaneoda  fi^gnlar  Appeal,  No.  296  of  IsH,  against  an  order  of  the  Snbor- 
Ijnto  Judge  of  ZiUa  JesKire,  dftted.the  aiit  of  Kay  1873. 
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From  this  decision  fhe  jadgT^entrdeb^or  appealed  to  the  High  Conrt.  1874 

GUKUDYS  Ba 

Hr.  Qh<m  (BabQo  ^acharatn  Moolt^rjee  with  him)  for  the  appelant.  y^ 


BTEPmKl^l* 


3aboo  Bv/ngshidhur  Sen  for  the  respondents. 
The  ji^dgu^ei^t  of  the  Court  was  deUrered  by 

Jackson,    J. — This  is  an   appeal    arising  oat  of  ezecution-prooeedings.    The 
plaintiCE   brought  a  suit  to    reoorer   certain    property,    and  by  a  decree  of  the 
Principal  Sadder    Ameen  ha    was   declared     entitled    to    a   portion  of  that 
property.    On  appeal  tb^   High  Court  reversed  that   decree,  and   declared  that 
the  plaintiff  was   entitled  to  the  whole  of  that   property.    On     f  arher   appeal 
to  Ei^land,     the  decisipn   of  the  High  Court   was  rerersM,    and  that  of    the 
Principal  Sadder  Ameen    was    restqred.    The    order  of  Her  Majeal^  in  Connci^ 
yfSB  in  these  words :— "The    decree    of  the    High  Cpurt  of  Jndicatnre   at  Fort 
William    in    Bengal  of   the  5th    December  1864   be,  apd   the  same  is    hereby, 
reversed,   with  ^22^   6d,  sterling   costs,  and    that  the    decree    of  the  Principal 
Su^dder  Ameen   pf  Z^lla  Jessore  of   tfoe  25th    April  1864  be,  and  the    same  is 
hereby,  affinpei}  with  costf/'    Oa   this  the    Sabprdinate    Jadge,  who  now  takes 
the  pJUice  of  the    Principal  Sadder   Ame^n  of  Jessore,    in  giving    effect   to  the 
decree  of  Her  Majesty  in    Cooncil,   ordere4    ]^he    restitntjon    of    the  property 
taken  by  the  plaintiff  unde^  the  decree  of  the    H^gh  Ooifrt    with  vfanlat,  and  has 
also  ordered  that  thp   de^en^apt   fhall  obtain    interest  o^  the  costs  both  of  the 
Court  of  fir^  insti^ce    and   of  the    Privy  Council ;    but    he  has   disallowed  the 
costs  of  the  proceedings  of  the    High  Court  a^  not  beixlg   es^pressly    awarded  by 
the  order  in  Council .    The  plaintiff  appeals,    contei^ding  in  tho  first  place  that 
there  is  ^o  warrant    tqr  the    Cour^  jn    eseoution    giring  the    defendant  mesne 
profits.    A  decision  of  this  Court  has  been  referred  to^  but  it   appears  to  me  that 
this   m^tte^   ^  u^  fact    governed  by    the  decision  of  the  Judical  Committee  in 
^e    ca^e    of    Raja  Lei<^nund  Singh  v.    f£ah(Vrc^a   J/uchmiss^r  Singh    (I).    The 
/Tudicial  Committee   there   l^eld   that   although  tl^e    decree  had    only   ordered 
the  delivery  of  the  l^d^  the   mesne   profits     flowsd   naturally    therefrom,   and 
this  Court   ougli^t  to  h^ve   g^ven   thexi^    to   the   decree-bolder,  and  it    seems  to 
folIo3^  i}^tf  on    the   i^ame    principle  on  which    restitution  takes  place   as  to  the 
lands  erropeoasly  given  by  the  order  of  the  High  Court,  the  mesne  profits  ought 
also  to  he  given.    As  to  the  precise   an^ount  of  the  mesne  profits^  we  do  not  see 
ibat  any  adjudication  faj»s  ti&en  place,,  and  we  do  not   think,  therefore,  that    we 
l^ve  to  consider  that  point.    The  plaintiff  also  complains  that  interest  pn  costs 
of  the  prooeedings  in  the    Privy  Council  has   been    allowed  for  which  there  is  no 
provision  in  the  decree.    The   respondent  does  not   contest  this  point,  and  it  is 
dear,  I  think,  that  as  the  decree  of  Her  Majesty   in  Council    is  silent   on    the 


(1)  13  Moore's  I.  A.,  490  ;  S.  C,  5  B.  L.  R.,  605  nomine  Raja  Lilanund  Bing  t. 

Maharaja  Luckimpur   Sing. 


^^  BENGAL  LAW  REPORTS.  [VOL.  XIIL 

point,  Ihe  respondent  is    not  entitled  to  any  interest    upon  the  amount.    But 


1874 


GcBUDAB  Kai  ^*»«'o  h®  i"  ordered  to  obtain  the  costs  of  the  proceedings  in    the  Court    of  the 
f.  Principal  Sudder  Amoen,  there,  I  think,  the  ordinarjr  rule  ip  such  cases  should 

Stbphbns.     be  followed,  and  ae  interest  would  run  o^  the  original  decree,    it   piust  olao  ruu 
in  execution.  • 

As  to  the  objection  of  the  respondent  under  s.  .348,  it  appears  to  us  that 
the  Subordinate  Judge  misreads  the  oi:der  in  Council  when  he  says  that  "  the 
order  is  silent  with  regard  to  the  costs  ipcurrei  by  thie  decree-holier  in  the 
fiigh  Court."  The  order  runs  thus  :— '*  That  the  decree  of  the  High  Court, 
Ao.,  &c.  be,  and  the  same  is  fiereby,  reversed  with  costs."  These  costs  are  the 
ooits  of  the  Priyy  Council,  "  and  that  the  decree  of  this  Principal  Sudder 
Ameen  be,  and  the  same  is  hereby,  affirmed  with  costs."  These  words  «  with 
costs"  must  hare  some  meaniog.  They  could  uot  refer  U^  the  coats  of  the 
Privy  Council  because  thoee  cost^  had  been  already  awaMed  specifically. 
Tl^ey  could  not  refer  to  the  costs  of  the  Princii^al  Sudder  Amecu's  tourt 
bepause  the  pimple  affirmation  of  his  decree  carrying  oostB  woujd  be  sufficient, 
and  no  specific  mention  of  the  costa  p!  that  Court  would  be  necessary.  Those 
words  "  with  costs''  therefor^  must  relate  to  the  affirmation  of  the  Principal 
Sudder  Ameen's  decree,  and  the  dispissal  of  the  appeal  against  that  decree 
which  the  Judicial  Committee  declares  would  have  been  the  proper  order  for 
the  nigh  Court  to  make,  and  the  costs  therefore  given  in  that  clause  must 
be  the  costs  of  the  proceedings  in  which  the  Principal  Sudder  Ameen's  decree 
IBiras  first  impugned,  that  is  the  costs  of  the  5igh  Court  in  BengaJ.  We  are 
^Kmndto  assign  a  meaning  to  the  |^ords  "with  costs,"  and  we  h^ve  donQ 
80  J  but  we  are  not  bound  to  go  further  an4  say  that  the  costs  must  also 
include  interest  upon  the  costs.  We  therefore  so  far  modify  the  decree  of  the 
Subordinate  Judge  as  to  declare  that  the  defendant  will  be  entitled  to  his 
posts  of  appeal  to  the  High  Court  but  without  intei^eat,  and  we  think  that  we 
ought  not  further  to  pomplicate  these  proceedings  by  allowing  the  costs 
pf  the  present  appeal. 
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See  Jubisdictiqn. 

XIV,  8.  l,olia  '  ...  312 


See  Oau  bb  of  AcrioKf 


^c^ 


•,  cU.  12  4  1(J  ...  ...  ...  254 


See  Immoveable  Pbopbbtt. 


•,  cl.  15—  Aehnoioledgmeni — Statutes  of  Lvmttn. 


Hon,  Construclion  of—Usufructuary  Moi'tgeige.l  Where  sixty 
yeani  have  elapsed  from  the  date  of  a  asufructnary  mortgaf^,  a 
suit  by  the  mortgagor  to  recover  possession  of  the  mortgaged  pro- 
perty is  barred  by  cL  15,  s.  1,  Act  XIV  of  1859. 

Where  a  mortgagee  signed  a  mukhtamama  in  which  be  stated 
that  he  would  abide  by  any  arguments  which  might  be  urged,  and 
any  documents  which  might  be  filed,  by  the  mukhtar  thereby 
appointed,  and  the  mukhtar  subsequently  med  a  wntten  statement 
signed  by  himself  a'one  in  which  he  admitted  the  mortgagor's 
iitle,-'Held  that  the  mukhtamama  and  written  statement  could 
not  be  read  together  as  amountiug  to  an  acknowledgment  sufficient 
to  satisfy  the  requirements  of  cl.  15,  b.  1,  Act  XIV  of  1859 ;  held 
also  that  the  written  statement  could  not  betincorporated  with  the 
mukhtamamah  so  as  to  make  it  part  of  the  document  signed  by 
the  mortgagee. 

Statutes  of  Limitation  are  in  their  nature  strict  and  inflexible 
enactments,  and  ought  to  receive  such  ^  construction  as  the 
language  in  its  pl^in  meaning  imports. 

Lttcbicee  Buksh  Bqt  v  Rukjebt  Bam  Pabdat      ...  ••.  177 

-,  8.  20        ...  ...  ...l69;App.    1 


Bee  Execxjtiqn  of  Decbee.    See  Special  Appeal. 
-1860— XL V.    See  Penal  Codb. 

4861— XXIII,  8. 8       ...  ...  286 

See  Abbest  in  Ezbcution  of  Dbcbeb. 

See  Set-off. 

■1865— X.  See  Suocesbiok  Act. 

•XI,  s.  6      ...  ...  ...        App.  17 


See  Money  paid  in  Execution  of  Deobbb,  Suit  fob. 
IS69— IV.  6m  Ditobcb  Act. 


I 

4 


«•« 


GENERAL  INDEX.  lu 


>  '^ti 


Page 
AOt— ^1869  XVIII,  8. 28  .**  ...  •••  -^PP^  33 

8m  Stamp  Act 

'    1870— VII.  Sea  OotBT  P«E8  Act. 

X,  OFFICHE  SPECIALLY  APPOHftED  tJNDBB..,    189 

See  JjkVJ^  AcduisiTtoN  Act»  b.  35. 

•1871— VI,    S«e  BBK6A.t  Civil  Coubts  AcH. 

VIII,  8  82  „.  ...  .*.  App.  40 

gee  C&iteiNAL  Peogbdubb  Codb  (Act  X  oi  1872X  as  435  & 
436. 


-J.JL,  8i  I       f..  ttt  «•«  Hi  ,,,    445 

See  LnliTATioNi 


■  1872—1, 8. 3        ii,  ...  ,i,  ,.,  App.  40 

See     dtlMINAti   I^KOCBDltEB    Oo0B    (Act     X   OF    1872), 

88. 435  &  436< 

■i-ivi    n   -    IX,  B.  23  i.4  .i*  i..  „i  App.  42 

SeeHijiDU  LAW. 


•X    See  CBiMiHAL  pRoCBbirBB  Code* 


^ ^l87i-ni,P;8     ...  •..  ,.*  4,.  .„    383 

See  HuBBAVD  avd  Wifb^ 

ADDIf  TONAL  JUDGE  .,*  ,,.  ..,  .,.    376 

See  BEMeAL  Act  Vtit  of  1809,  8. 102. 

ADJUDICATION  OF  INSOLVENCY,  REVOCATION  OF         App.  25 

See  IvaoLvBMt  Act  ^11  A  12  Vict.,  c,  21))  b.  9. 

ADMINISTRATION.  LETIUBS  OF  ..*  ...  App.  24 

Se^  Court  Fbbb  Act  (VII  of  1870)^  Sch.  li  No.  11- 

ADMISSION  244  note,  246  note  247  note 

dee  VARiAirtK  bbtwbbv  Plbabins  avd  Proof. 

ADOPTION  AFTER  PAYMENT  OF  PHICB  .*.  App.    42 

See  HiHDU  Law. 


_^  .   *     ^ 


BY  SUDRA  ..i  ...  **.  ...    401 

See  fiiVDU  Law. 

^ — ■• «-^j8lJlt  TO  SET  ASIDEl  ...  ,;,  225  iiotd 

See  DtCLAitAtoRT  Dbcrb^. 

AGItBEMfiNT  AGAINST  PUBLIC  POLICY  .,.  „.    530 

See  dMAxFBBtT  Ain>  Maivtenancb. 

«r.r.nr>.^^DEFiNiNG  SHARES  OE*  PARTtSS  iN   JMHtOVE- 

ABLB  PROPERTY  ..,  „.  ...     812 

SeeOAusB  of  Action^ 

ALLONGl!  ...  ..<  ...  ...  ...     359 

fifee  GotBRimir?  ^ROBtisaoRT  Note. 
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ALTERNATIVE   CHARGE  —  Findidg  —  FoIbb  Evidence  —  Conira- 

didory  Statements — Griminal    Procedure    Code  (Act   X  of  1872), 

«.  466,  Scfcui- Penal   Code   (Act   XLV   0/ 1860),  «.  193.]    Where 

a. person  was  convicted  of  giving  false  evidence  ttpon  an  alternative 

charge  in  the  form    given   in  fifch.  iii  of  the  Griminal  Procedure 

Code,  Held  by  the  majority  of  the  Court  (Jackson  and  Pheae,  JJ., 

dissenting), that  the  convictioa  was  good,  notwithstanding  the  jury 

had  not  distinctly  found  which  of  the  two  statements  charged  was 

false. 

Held,  per  Jackson,  J.,  that  such  a  charge  is  bad,  and  further 
that  an  alternative  finding  upon  such  charge  is  invalid. 

Held,  per  Phear,  J.,  that  although  a  person  may  be  lawfully 
tried  upon  such  a  charge,  still  the  Court  or  jury  must, for  a  convic- 
tiou,  find  specifically  which  branch  of  the  alternative  is  true. 

Queen  v.  Mahomed  Hooxayoon  Shaw  ...  ...    324 

»  FINDING  —  FaUe  Fvidenee  —  Contradicioty  SicUe- 

ments'-Criminat  Procedure  Code  {Act  XXF  of  1861),  8.  381 

Queen  v.  Bidu  Noshyo  -.»         325  note 

AMENDMENT  FO  PLAINT  AND  ISSDES  243 

See  Variance  between  Pleading  and  pRooif. 

AMOUNr  OF  COMPENSATION  300 

See  Land  Acquisition  Act  (X  ob  1870).  S9.  24,  29,30, 
34^35. 

ANTICIPATION,  RESTRAINT  ON  ...  ...    363 

See  HusBAKD  and  Wife. 

APOSTATE  FATHER  160 

See  Mahouedan  Law. 
APPEAL  189;l98;300;376;App.    27 

Sec  Land  Acquisition  Act  (X  op  1870),  s.  35.  See  Land- 
lord AND  Tenant.  See  Land  Acquisition  Act  (X  op 
1870)  BS.  24,  29,30,34,  &  35.  See  Bkngal  Act  VHI 
oi*  1869,  s.  102,  See  Execution  07  Decree. 

OBJECTION  TAKEN  ON  ...  App.  \t 

See  CaUsb  or  Action. 


^. 


r-  TO  PRIVY  COUNCIL— Le^fcr*  PatAnt,    1865,  cl  39— Order 

mcide  on  Appeal — 24  «J-  25   Vict,  c.   104,  a.  15— iippeaZa6le  OrSier — 
Sale  in  ExeciUion,  Order  Confirming^ Act  VIII  of  1859,  «.  259.] 
Certain  property  having   been  sold  in  ^ecntion  of « decree,  the 
judgment-debtor  applied  to  hare  the  sale  set  aside.    This  applica- 
tion was  rejected ;  but  a  review  of  the  order  rejecting  it  was  sub- 
sequently granted,  and  the  sale  set  aside  ;  anc  an  application  by 
the  auction -purchaser  for  the  cancelment  of  the  order  setting  aside 
the  sale  was  refused.  Thereupon  the  purchaser  applied  by  petition 
to  the   High  Court,  praying   that    the    order  made  on    review 
inij2:ht  be  reversed.     In  his    petition  he  submitted  that  ''the  sale 
ought  to  have  been  confirmed"  when  the  application  of  the  judg- 
ment-debtor to  ha\e  it'sSt  aside  was  fir  rejected,  but   the  petition 
did  not  contain  a  formal  prayer  for  confirmation  of  the    sale,    A 
rule,  however,was  granted  calling  on  the  judgment -deb  tor  to  show 
cause  why  the  order  reversing  the  sale  should  not  be  set  aside  and 
the  sale  confirmed,  which  rule,  after  argument,  was  made  absolute. 
The  judgment-debtor  having   obtained  leaye   to  appeal   to   the 
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Privy  Ooaneil  from  the  order  makiog^  the  rule  ab^olaie,  tke  pur. 
chaser  objected  that  snch  order  was  not  appealable  under  cl.  3d 
of  the  Letters  Patent,  1865,  on  the  ground  that  it  waji  QK»t  an 
order  '*  made  on  appeal." 

Held,  that  as  the  purchaser  had  obtained  a  rule  calling  on  the 
jndgment-debtor  to  show  cause  why  the  sale  should  not  be  con- 
firmed,  and  had  allowed  that  rule  to  be  made  absolute  he  could 
not  contend  that  the  order  making  the  rule  absolute  wa#  not 
an  order  made  on  appeal.  « 

•  fi^eaa&Zs,— Orders  made  by  the  High  Court  under  s.  15  of  24  il^ 

,  25  Vict,  c.  104,  are  subject  to  appeal  to  the  Privy  Council. 

HUBBEO  NABAIN  SaHU  y.  QbIDHABI  SlHGHt  ...     103 

APPEALABLE  OBDEB  ...  ...  ...  91;    108 

See  CAtrss  or  Action.  See  Appeal  to  Peity  Covvcil. 

APPELLATE  COURT,  POWEES  OP      ..,  ...  200  Aote 

9  See  Remanik 

— — — POWEft  QP,  TO  REMAND     .,.  ^    W& 

See  LAKDtLO&D  and  Tenant. 

APPI^ICATION  FOR  NEW  TRIAL         ...  215  note,  217  wM 

See  Bengal  Act  HE  of  1870^ 


See  BsNOAL  Act  III  op  1870. 


REVIEW...  ;..  •,«  216  note 


■      TO  SST  ASnXE  DECREE  ...  »..    2U 

See  Bengal  Act  HE  of  1870,  ss.  3  &  5. 

ARREST  IN  EXECUTION  OF  DEOREE-^Piwfear^e-Jc^  nil 
0/1859,  8,2!7d'-Act  XXni  0/I86I,  e.  8— SoZary.]  The  fact 
that  a  judgment-debtor,  who  has  heen  arrested  in  execution  of  a 
money-decree,  is  in  receipt  of  a  salary,  is  not  sufficient  cause  to 
show  against  his  discharge  nmler  s.  8  of  Act  XX.TII  of  186L 

CooMBET.  Caw  ...  ...  ...  ..«    268 

ASSESSORS  AND  JUDGE,  DIFFERENCE  BETWEEN        ...    900 
SeeliANix  Aci^irisiTiON  Act  (X  of  1870),  ss>24,  29,  SO,  34  A  95. 

ASSIGNEE  OF  UNDER-TENURB  ...  ...  ...    14^ 

See  Landlord  and  Tenant. 

ATTESTATION         ...  ...  ...  •.,  ...    392 

See  Will. 

AUCnON-PURCHASER         ...  ...  .».  ...    124 

See  Ghatwal. 

BAI-BIL-WAFA        ...  ...  •..  •••  M*    205 

See  MosTOAes  Deed,  Constbvction  of. 

BANKRUPTCY  ACT,  1860       ...  ...  ...  App.       9 

See  Insolybnt  Act,  s.  40. 

*,  8.  SI.       ••«  ttt  .«•  ^PP»         I" 


Bee  Insoltbnt  Act,  s.  40. 

BENGAL  ACT  YL  OF  1862,  8.  20.  ,.«  •«•  •••    433 

See  JvsuDicTiON. 
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BENGAL  ACT  IV  OP  1866,  s.  31,  MAGISTRATE'S  ORDER 
UNDER  ...  ...  ...  ...  _    lea 

£f«d  Mahombban  Law. 


Vin  OF  1869     ...  ^.  ^.  ...    416 

See  LilnqIiOKD  ako  Tenakt. 

8.     O...  ,,,  ...  ,,,  it  9*9 


Se^  Right  of  Ocoupanct, 


•,   8   102 — Additional    Judgfi-^DiHriet 


Judge-^BeaqaH  Civil  CaurU  Act  {VI  o/ 1871)— igpcaL]  Held 
(Jackson,  J.,  diesenting,  that  an.  Additional  Judge,  inveeted 
with  the  powers  given  to  him  by  Act  YI  of  1871,  is  a  District 
Jndge  within  the  meaning  of  s.  102  of  Bengal  Act  Y III  of  1869v 
and  no  appeal  lies  from  his  decision  in  saits  of  the  nature  des- 
cribed in  that  section. 

B&ojo  MissBB  V.  Ahladi  Misbani  ...  ...    37S 


-III    OP     1870— !ZVa»M/er    of   Deeree^AppliccUtan  for 


Beview^^Proudure, 

OoDWUNT  Mahtoon  v  Bioohi  Ohtind  Chowdhbt    216  noto 

Transfer   of    Deeree-^AppUeaHon  for 


New  Tridl^Juriediefion, 

Raja  Mohbsh   Chundeb  Sinoh  Subkav  t.  Bhoobitn 
MoYEB  Debia  ...  ...  ...  2t7  note 

'•^'^Transfir  ef  Suit^AftfliaiiUmfor  Neta 


■••^ 


Tridt-^uriedietion, 

Ik  thb  mattbb  of  tsb  Petition  or  Wooma  Ghubn 
MozoojioAB  ...  ...  ...  ...  S15  note 


-,  ss.  S  A  5 — Tranrfer  of  Deoree'^Afpli' 


coition  to  set  aside  Decree — Jurisdiction,']  When  an  ok  parte- 
decree  of  a  Revenue  Court  has  been  transferred  te>the  Ciyil 
Court  under  the  provisions  of  s.  3  of  Beneal  Act  III  of  1870,  ui 
application  to  set  aside  the  decree  must  be  made  to  the  Civil 
Court,  and  not  to  the  Revenue  Court. 

Kbishna  Kishobe  Pobdab  v.  WooMESH  Chundeb  Rot.    214 

BENGAL  CIVIL  COURTS  ACT  (VI  OF  1871)  ...  ...    37^ 

See  Bbnoai.  Act  7111  of  1869,  s.  102. 

BILL  OP  LADING — Construction — Liahility  of  Mctster^'^Neghgence 
Onue  Probandi'-Esioppeh']  The  defendant,  master  of  the 
steamer  Scindia,  signed  a  bill  of  lading,  hy  which  he  agveed  with 
C.  &  Co.  of  London  to  deliver  at  Calcutta  to  them  op  their  order 
four  casks  of  brass  wire  which  were  shipped  on  board  the  Scindia. 
The  casks  were  described  in  the  bill  of  lading  as  bearing  a  certain 
mark  beneath  which  was  the  word  'H?alcutta,'^  as  b«nff  Uie  port  of 
destination,  and  they  were  stated  as  beiup;  carried  suoject  to  the 
following  exceptions: — 'Hlie  ship  is  not  liable  for  obliteration  or 
absence  of  marks,  numbers,  address  or  description  of  goods 
shipped :  and  expenses  and  losses  .by  detention  of  ship  or  cat^»  *. 
caused  by  incorrect  marking,or  by  incomplete  or  incorrect  descrip- 
tion of  contents,  shall  be  borne  by  the  owners  of  the  goods.  In 
cafte  any  part  of  the  within  goods  cannot  be  found  during  the 
ship's  stay  at  the  port  of  destination,  they  are,  whea  found,  to  be 
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Bpnt  back  by  first  steamer  at  tb«  4>hip's  risk  and  expense,  and  subject 
to  any  proved  claim  for  loss  of  market.  The  ship  shall  not  be  liable 
for  incorrect  delivery,  unless  each  package  shall  Have  been  distinct- 
ly marked  by  the  shippers  befoi«  shipment  with  theportof  desti- 
nation.*'  Tne  b'U  oi  lading  was  endoraed  by  G.  &  Go.  to  the 
plaintiif ,  a  trader  in  Gidcutta,  who,  on  the  anival  of  the  Scindia 
at  that  port,  applied  for  delivery  of  the  four  casks ;  and  it  then 
appeiu^ed  that  they  had  been  landed  at  Golombo.  In  a  suit  to 
recover  the  price  of  the  goods,  Held,  the  defendant  was^  estopned 
from  alleging  that  the  casks  were  not  marked  as  stated  in  the  bill 
of  lading.  It  was  open  however  to  the  defendant  to  prove  that 
the  casks  did  not  on  their  arrival  at  Golombo  bear  the  word  ''Gal- 
cutta,**  and  thus  to  bring  himself  within  the  clause  in  the  bill  of 
lading,  exempting  the  ship  from  liability  for  obliteration  or  absence 
of  marks :  but  on  proof  of  this  in  oi*der  to  disentitle  the  plaintiff 
to  succeed,  the  defendant  must  show  that  the  absence  or  obliter- 
ation caused  the  Icmding  at  Golombo.  It  was  found  on  the  evidence 
that  he  had  failed  to  do  this,  and,'a  decree  was  given  for  the  plaintiff. 
Majohub  Ghuxdek  DetV.  Law   ...  ...  ..,    3M 

BONA  FIDES  ...  ...  ,.i  ,„    169 

See  Execution  of  Decbeb. 

BROTBERHOOD,  AGKNOWLEDGMBNT  OP        ,.,  ...    182 

See  Mahombdan  Law. 

CAUSE  OF  AGTION  ...  ...  ...222 

See  Dbclasatobt  Dbcreb, 


Act   VIII  qf  1859,  U.   b^-Junsdidion.']    B 


entered  into  a  verbal  agreement  with  A  at  Serampore,  where  A 
resided,  to  stai*t  in  Galcntta  a  certain  banianship  business  in  con- 
junction with  A*8  son ;  A  agreeing  to  advance  toe  re<]uired  funds 
on  the  condition  that  the  sum  advanced  should  be  repaid  him  within 
a  certain  date  with  interest.  No  place  was  fixed  xor  repa^ent. 
The  money  was  advanced  partly  at  Serampore,  and  partly  m  Gal- 
cutta.  B  afterwards  went  to  reside  at  Ghandemagore.  In  a  suit 
by  A  for  recovery  of  the  balance  of  the  sum  advanced,  brought  in 
the  Hooghly  Court,  the  Judge  held  that  he  had  no  jurisdiction^ 
inasmuch  as  the  cause  of  action  arose  in  Calcutta : 

Held,  on  appeal,  that  under  s.  5,  Act  YIII  of  1859,  the  Hooghlj 
Court  had  jurisdiction  to  try  the  suit. 

,  Per  Mabkbt,  J.-— An  action  may  be  brought  either  in  the  forum 
of  the  place  where  the  contract  was  made,  or  in  that  where  the 
performance  was  to  have  taken  place. 

Qwasre, — Whether  this  rule  would  apply  if  both  parties  were  at 
the  time  the  contract  was  made  in  a  district  where  neither  of  them 
had  any  dwelling  orplace  of  business  ? 

Pen  Bi&CH,  J. — When  no  place  for  the  performance  of  a  con- 
tract is  prescribed  by  the  agreement,  or  exacted  by  the  necessities 
of  the  cass^  the  place  where  it  is  intended  by  the  parties  such  con- 
tract should  be  fulfilled  ought  to  supply  the  farum- 

QOPIKSISHNA  GOSSAHI  V.  NlLEOMUL  BAKEBJEB  ...      461 


'  Agreement  defining  Shares  of  Partiee  in  Im* 

numeahie  Property — Deed  of  Compratnise — Limitation — Act  XlV 
0/1859,  8.  1,  el  12-— Elfffo^Z.]  An  agreement  by  wa;y  of  com- 
promise of  disputed  title  to  immoveable  estate,  under  which  shares 
are  allotted  to  the  parties  thereto^  gives  to  each  party  a  cause  of 
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tuiiion  founded  not  merely  upon  contract  within  tiM  meaning  of 
Act  XIY  of  1859,  8.  1,  cl.  10,  but  upon  the  title  which  is  acknow^. 
ledffed  and  defined  by  the  agreement,  and  a  suit  brought  to  recover 
3,  snare  of  the  estate  is  goremed  by  s.  1,  cl.  12.  \ 

Those  who  rdy  upon  «  document  as  an  estoppel  must  clearly 
•establiBh  its  meaning :  if  there  is  any  ambig^ty,  the  com^ructioii 
may  he  aided  by  loonng  at  the  surrounding  circomstaaoes. 

Raki  Mewa.  Kuwas  v.  Eani  Hulas  Eitwab  ...    312 

CAUSE  OF  ACTION--Jumdic<to«--Lcf few  Patent,  1^,  cZ.  12—  ' 

Appealable  Order — Receiver.']  The  plaintiff,  resident  in  Oalcutta,  * 

Bued  H,  resident  in  Bombay)  but  can*ying  on  business  b;^  his 

gomasta  in  Calcutta,  and  others  resident  in  £»mbay,  to  set  aside  a  I 

release  executed  ia  Calcutta  of  his  interest  in  certain  property 
situate  in  Bombay,  on  the  allegation  that  it  had  been  obtained 
from  him  by  false  representations  made  by  JET.  The  plaint  prayed 
that  the  release  might  be  declared  void,  and  cancelled ;  that  a 
certain  inventoiy  and  account  i^lating  to  the  said  propeity,  which  ^ 

the  plaintiff  alleged  he  had  been  induced  to  file  in  Bombay  by  the 
fasle  representations  of  H,  mieht  be  declared  not  binding  on  the 
plaint ifc;  for  an  account ;  and  for  the  appointment  of  a  receiver. 

Held,  that  the  whole  cause  of  action  did  not  arise  in  Calcutta  so 
jbs  to  enable  the  plaintiff  to  sue  in  Calcutta  without  leave  of  the 
Ck>urt  under  cl.  12  of  the  Letters  Patent. 

Tbe  word  "defendant"  in  that  clause  means  all  the  defendants, 
if  there  are  several  defendants  to  a  suit.  It  is  not  sufficient  thai 
one  of  the  defendants  should  dwell  or  cairy  on  business  within  the 
Jurisdiction. 

An  appeal  lies  from  an  order  granting  leave  to  the  plaintiff  to 
institute  a  suit  under  cl.  12  of  <£e  Letters  Patent. 

Queere. — Whether  the  High  Court  at  Calcutta  can  appoint  a 
receiver  of  property  situate  at  Bombay  f 

Hadjse  Ismall  Hadjee  Hubbeeb  v.  Hadjee  Mahomed 
Hadjee  Joosub 

BoHiJiA  Bte  v.  ELabjee  Mahomed  Hadjse  Joobttb      ...     91 


•Plaini — Of^ectUm   taken  on  Appeal^Cosls. 


P&AN  Bandhu  Crattebjee  y.  Madhu  Sitdan  Patri  App.  12 

'Parties — Court  of  Wards — Suit  on 


Behalf  of  a  deceased  Lunatic^s  Estate  by  a  Manager  appointed  by 
ike  Court  of  Wards. 

Stud  Mahomed  Abdul  Hye  v.  Lunjeet  Singh  App.  14 

CENTRAL  PROVINCES,  FORECLOSURE  IN        ....  ...    205 

See  Mobtoaob  Deed.  Constbuction  ov- 

CHAMPERTT  AND  MAINTENANCE— FVaMd--jroT>(iKo»—UiM^ 
Influence  and  Threais.']  The  three  childless  widows  of  a  zemindar 
instituted  a  suit  against  the  rightful  heir  to  their  huadand's  estate, 
in  which  they  unsuccessfully  disputed  his  legitimacy.  Previously 
thereto  they  had  obtained  advances  of  money  from  the  present 
plaintiff,  and  executed  in  his  favor  an  agreement  and  a  bond, 
thereby  they  secured  to  him  the  payment  of  large  sums  in  case  , 
they  recovered  their  husband's  estate,  and  virtui^ly  gave  to  him 
the  efntire  control  of  their  suit.  Subsequently  they  agreed  with 
the  rightful  heir  to  compromise  the  suit,  which  comnromise  how- 
ever was  never  acted  upon,  partly  owing,  it  was  alleged,  to  tbo 
Eubsequeat  conduct  of  the  heir.    At  the  date  of  the  Gompiomieej 
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tl}e'beir,iv9x>liad  just  aittained  hh  iBajonty,and  was  without  proper 
counsel  or  assietatice,  aaid  acted  xuider  threats  from  the  plaintiiffi  a 
powerful  and  wealthy  banker,  that  he  would  carry  on  the  litigation 
•s^nst  him  per  fas  aut  nefas,  was  iivduced,  contrary  to  his  own 
judgment  aiid  sense  of  right,  asid  without  any  evidence  that  the 
«um  claimed  was  really  due  to  the  plaintiC  to  execute  a  bond  in  his 
faTor^wherekjrheboqiiKl  himself  <k>  pay4i  largemimof  money  claim edl 
hj  the  plaintiff  asbeing  due  fix>m  the  widows^  the  plaintiif  on  his 
part  a^pFecing  that  he  would  treat  snch  payment  as  a  satisfaction 
of  his  claim  against  the  widows,  hut  meanwhile  that  he  would 
retain  the  securities  which  he  held  fiom  them. 

In  a  snit  brought  by  the  plaintiff  against  the  heir  to  enforce  the 
last  mentioned  bond,— HeZJ  that  the  bond  was  wholly  invalid  and 
fraudulent  as  against  the  defendant,  and  that  as  there  was  iu» 
privity  of  contract  between  the  plainiil^  and  defendant  independ- 
ently of  the  bond,  it  oouldnot  stand  as  a  security  for  anything 
which  might  be  justly  due  f  lom  the  widows, 

8em6Ze.— The  transaction,  even  if  valid,  did  not  amount  to  a 
novaticHx;  for  the  plaintiff  never  abandoned  his  claim  against  the 
widows,  but  only  agreed  to  abandon  his  remedy  against  them,  in 
oase  he  obtained  satisfaction  of  hts  claim  from  the  heir. 

QucBTe, — Whethei*  the  plaintiff  could  have  recovered  from  the 
widows,  if  they  had  been  successful  against  the  heir,  the  large 
sums  of  money  aecnred  by  their  bond  and  agreement? 

The  law  of  champerty^  and  maintenance  is  not  the  same  in  India 
as  in  Bngland.  The  ifnglish  Statute  with  regard  to  champerty  is 
not  applicable  in  the  mofussil  in  India.  The  Indian^  Courts  in 
«very  transaction  must  decide  upon  the  facts  whether  it  is  merely 
theao(»iisition  of  an  interest  in  the  subject  of  litigation  bond  jScm 
entered  into,  or  whether  it  is  an  unfair  or  illegitimate  transaction 
got  up  for  the  purpose  merely  of  spoil,  or  of  litigation,  distui*bing 
the  peace  of  families,  and  earned  on  fix>m  a  corrupt  or  other 
improper  motive. 

Chbdambaba  Chettt  V,  Benja  Kbibhita  Mxtthu  Visa 
PucHANjA  Naiker    ,..  ...  ...  ...    509 

CHAMPSBTY  AND  MAINTENANCE— JtloZieious  Pfoeei2«r»^ 
Eeasonahh  <imd  Probable  Ccmtc^AgrBement  against  PvhUc  PnUcf 
^^Praotiee-^SeeurUy  for  Costs  by  a  person  not  a  Pkirfy  U  ihe 
Suit-']  In  a  deed,  dated  17  July  1867,  it  was  i^ecited  that  A  wsm 
entitled  to  certain  property  then  in  possession  of  Daad  JE,  and  U»t 
A,  and  B  her  husband,  **  having  no  rands  to  adopt  oi*  to  coatmence 
legal  proceedings"  for  the  recovery  of  the  property,  had  applied  to 
€  to  assist  them  in  commencing  and  conducting  the  necessary 
suits  and  to  make  all  the  requisite  disbursmentsecoinected  there- 
with until  their  final  teimination,  and  that  C  had  agi*esd  todo  so, 
nnd  also,  as  A  and  B  had ''  no  means  whatever,*'  to  pay  to  them  or 
the  survivor  Bs.  150  a  month  until  the  final  tennination  of  the 
litigation.  Then  followed  the  appointment  by  A  and  £  of  C  to  be 
their  attorney  toinstitute  andprosecute  all  necessary  suits,  to  sign 
all  papers  and  documents,  to  receive  all  moneys  and  take  possession 
*  of  all  lands,  ^.,  to  whioh  A  and  B  might  become  entitled 
nnder  any  deeree  or  order  that  might  be  imide,  and  to  appoint 
attorneys  and  vakeels.  0  then  covenanted  to  institute  and  prose- 
cute the  necessary  suits  and  to  mnke  the  necessary  advances  and 
payments  and  to  pay  Bs.  150  a  month  to  A  and  B.  Then  it  was 
agreed  that  out  of  the  moneys  or  proceeds  of  lands,  &c.,  recovered, 
C  shouldi  in  the  &'et  place,  retain  and  reimburse  himself  ^ 
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adTaaces  and  pi^ywients  made  bj  him  witk  interest  thereen  at  12 
percent;  in  the  second  place,  retain  to  himself  by  way  of 
remuneration  for  his  trouble  and  risk,  one-third  of  the  nett  pro- 
ceeds «f  the  Iitiffation4  and,  in  the  third  place,  make  over  the  ' 
remaiminff  two-thirds  to  A  and  B,  A  and  B  covenanted  not  to 
interBieddle  with  0  in  prosecuting  the  litigation,  that  they  would 
i^ender  him  all  possible  alsistance,  and  that  the  power  of  attorney 
giren  by  them  to  0  should  be  irrevocable  so  long  as  he  prosecuted 
the  litigation  and  paid  the  monthly  adlowance  of  Rs.  loO.  It  was 
povided,  however,  that  if  B.  wished  to  devote  all  his  time  thereto, 
he  might  have  the  management  of  the  litigation,  but  under  the 
control  of  G;  and  that  A  and  B  might  revoke  the  power  of 
attorney  on  repayment  to  C  of  all  money  advanced  bvnim  with 
interest  at  12  per  cent.;  and  the  sum  of  Bs.  2,000  by  way  of 
liquidated  damages.  A  power  was  also  reserved  to  A  and  B  to 
compromise,  but  only  with  the  consent  of  C,  unless  the  sum  to  be 
received  on  the  compromise  should  exceed  the  total  amount  of  C's 
advances  with  interest  at  12  per  cent.                                 ^                        • 

In  pursuance  of  this  agreement  a  suit  was  instituted  in  the 
names  of  A  and  B  agiunst  1>  and  E  to  recover  possession  of  the 
property.  This  suit  was  by  the  High  Court  decreed  in  the 
plamtiffs  favor,  but  was,  on  appeal,  dismissed  by  the  Privy  Council 
with  costs.  While  the  suit  was  in  the  Court  of  first  instance,  D 
and  E  ap^ilied  to  have  C  added  as  a  party.  This  application  was 
refused,  and  D  and  E  did  not  appeal  from  that  refusal. 

Pending  the  litigation,  A  and  B  brought  a  suit  against  D  and 
E  for  icom/oI,  and  obtained  a  decree.  On  the  2 1st  September  A 
and  B  executed  a  memorandum  of  agreement,  whereby  0  pur- 
chased all  their  rights  in  the  two  suits  brou^^ht  by  them  ai^ainst  D 
and  JGL  D  and  E  now  bi'ought  a  suit  against  C,  alleging  that 
they  had  suffered  loss  and  damage  by  the  litigation  instituted  by 
A  and  B ;  that  0  was  guilty  of  champerty  and  maintenance ;  that 
the  litigation  was  commenced  and  continued  maliciously  by  0  in 
the  names  of  persons  who  had  no  lesal  or  equitable  right,  and  with- 
out reasonableor  probable  cause ;  tnat  the  agreement  of  l7th  July 
1867  was  illegal  and  contrary  to  public  policy;  that  the  litigation 
was  carried  on  by  C  at  his  own  expense  and  for  his  own  benefit ;  x 
and  that  0  waa  the  real  mover  in  the  prooeedii^  and  illegally 
used  the  procedure  of  the  Court  to  the  damage  and  injury  of  the 
plaimtiffs. 

Held,  in  ihe  Court  below  and  on  appeal,  that  ikere  was  reason- 
able and  probable  cause  for  the  institution  of  HkewoBiUU  suit 
brought  by  A  and  B  against  D  and  E,  | 

EM  by  IIacphbb80h;J.— That  theaffreement  of  July  1867  was  ' 

iUe^  and  against  public  policy,  as  cuso  were'  the  subsequeot 
institution  and  maintaining  of  the  suit  against  D  and  Ebj  C: 
and  that  the  plaintiffs  were  entitled  to  recover  from  0  the  loss 
they  had  sustained  by  reascm  of  the  suits  which  he  (substantially 
only  for  his  own  benefit)  had  maintained  against  them. 

Heild  on  appeal  (reversing  the  decision  of  the  Court  below),  that  < 

the  suit  was  not  maintainalue.    The  English  Statutes  with  regard  • 

tochamperty  and  maintenance  do  not  apply  to  India.  In  Enguuid  ^ 
champerty  and  maintenance  wei*e  offences  punishable  by  the  Com- 
mon Law;  and  the  ground  on  which  an  action  is  allowed  in 
England, — viz.,  that  0  had  been  guilty  of  an  offence  by  which 
the  plaintiff  had  suffered  damage, — does  not  exist  in  India.  The 
only  ground  on  which  agreements  which  savour  of  champerty  or 
mamtenaoce  are  held  to  be  i^ii  in  this  country  is  that  they  are 
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contrary  to  public  policy.  Assnming  tbat  tbeagreemetrt  of  Joljr 
1867  waB  a  valid  onCi  and  that  0  did  thereby  acquire  an  interest 
in  the  subject-matter  of  the  suit,  and  snppHed  the  means  of  carry- 
ing  it  on»  such  acts  did  not  entitle  the  plaintiffs  to  maintain  the 
present  suit,  or  to  recover  against  C  tLe  costs  of  the  former  suit. 
0  ought  to  have  been  made  a  co-plaintiff  with  A  and  B  in  the 
former  suit,  or  he  ought  to  have  been  called  upon  to  give  secarity 
for  the  costs  of  that  suit. 

CHTTNBSBXAlfT  MOOKEBJSE  V.  BamCOOUJLK  "KoOSDJI  ..»     530 

CHAMPEBTY  AND  MAINTENANCE— O^ero^Von  of  Omwyanee 
jMndenieliU — Proof  qf  Deed  ofFermieeion  to  adopt—Ac^pideecence,'} 
N,  claiming  to  be  entitled  to  certain  I'eal  and  personal  property  as 
heir  of  one  J,  brought  a  suit  under  Act  XIX  of  1841  to  obtain 
possession  thereof ;  and,  in  order  to  provide  funds  to  carry  on  the 
Etigation,  executed  an  {kramama,  whereby  he  purported  to  relin« 
quish  and  convey  to  one  K  a  moieW  of  his  right,  titlte  and  interest 
in  the  property,  in  consideration  of  the  sum  of  Bs.  50,  JT agreeing: 
to  take  all  proper  step«,'  and  to  defray  all  expenses  necessary  for 
the  reooveiy  of  the  property,  which  was  valued  in  the  ikramama 
at  Rs.  75,000.  K,  accordingly,  canied  on  the  suit  and  incurred 
costs  to  the  eictent  of  Bs.  1,700,  but  the  suit  was  ultimately  dis^ 
missed.  The  property  was  afterwards .  taken  possession  of  by  the 
Coari  of^Waxos  on  behalf  of  one  8,  whaclaimed  under  an  allied 
adoption  by  one  A,  the  person  last  in  possession.  Thereafter  JBT 
sola  his  interest  under  the  ikramama,  which  he  valued  at 
B&  2,18,000,  to  the  plaintiff  for  the  sum  of  Es.  1,700.  In  a  suit 
brought  against  the  Court  of  Wards  as  representing  S,  for  the 
recovery  ox  a  moiety  of  the  property  or  its  valtie,  in  which  N 
refused  to  join  aa^mtiff  and  was  made  a  defendant.  Held  that  the 
suit  was  not  maintainable ;  the  conveyance  by  ^  to  JT  did  not 
operate  as  a  present  transfer  of  the  property,  but  only  as  an  agree- 
ment to  transfer  it  on  donditions  which  were  never  fulfilled ;  the 
phdntiff  was  Hot  entitled  to  recover  as  against  8,  who  was  no  PM^y 
to  the  deed,  held  also  that  the  transaction  was  void  as  oeing 
contrary  to  public  policy,  and  one  to  which  effect  ought  not  to  be 
given  by  the  Court. 

Taka  Soohdabes  Chowdhsaiit  v.  Tnv  Collxctor  of 
Mymbnsingh  ...  ...  •.»  «.«    4d& 

UnconecwMiIile  Agreement. 
Sheikh  Abed  Hoossein  v.  Lalla  Ramsabak  516  note 

CHABGE,  ALTBBNATIYB      ...  ...  ^.  ...    324. 

See  Altebkative  Chabos. 

CIVIL  COUBT,  JURISDIOTION  OP        ...  US 

See  SsTTLEicBirT  SuiirTo  bet  asibb. 

CLAIM,  PBOOP  OP —  -^PP-  2 

Bee  iHBOLyBKT  Act,  s.  40. 

COLLUSION  AND  FRAUD,  SUIT  TO  SET  ASIDE  DECBIOa 
ONGBOUNDOP  ...  ..-  •-  App.  11 

See  Special  Apfbal. 

COMMITMENT  BY  MAGISTBATB        ...  ,m  m.    474 

See  EUBOFEAK  Bbitish  Solbieb, 
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CQMPBirSATION,  AMOUNT  OF  ...  ...  ...    30O 

iSM  LiJiD  Ac^i^iTioN  Act  (X  of  1870),  88^24  29, 3D; 


•FOR  IMPROYEMENT  BY  TENAITT  ilT  noi» 


£red  LaS1>IiOB!I>AKD  TSKJiNT. 

COMPROMISE,  I>B!BI> OF        ...  ,^  ...  ...    31^ 

See  Cmtjbe  or  AcTioir. 

CONFISCATION  OF  REBEL'S  PROPEBTT  ...  ...    4i& 

S0«  LmiTAiioiv. 

CONSENT  BY  ZEMINI>AB  TQ  TRANSFER  BY  EYOT         281  note 
SeB  Rr&wr  or  Occitpakct. 


TO  MARRIAGE        ...  .^  ...      160vl«^iiote 

iSea  Ma.bojo:i>ar  Law: 

CONSS^iUENTIAL  RELIEF    ...  ...  ...  ./.    427 

Sm  0s94  Paobavdi. 

CONSTRUCTION  OF  BILL  OF  LADINa  ...  ...    394 

Sea  BiiJL  09  Lading. 


i      II  DEEP     ••#  ...  •••  •«•    23> 

Sm  Hindu  Law. 


-MORTGAGE-DEED  ...  ...    20S 


S6#  Mo&TGAiu:  Deed. 


MM  STATUTES  QF  LIMITATION  ...    17T 

;5m  Act  XIY  or  1859^  s.  1,  CL.  15. 


CONTRACT  ACT  (IX  of  1872^,  s.  23  ...  ^.  App.  42 

&e  HiKDU  Li.w. 


BREACH  OF  ...  ..,  ,.^  App.    2 

iSee  Insolyent  Act,  ».  ¥). 

OF  MARRIAGE,  BREACH  OF  ...  App.  U 

See  Fbadulbnt  Rxfabssntatiok.. 

■      TO  GIVE  SON  IN  CONSIDERATION  OF  AN- 
NUAL ALLOWANCE     ...  ...  App.  4^ 

See  Hindu  Law. 

CONTRADICTORY  STATEMENTS  ...  ...    324;  325  note 

See  Alts&natiye  Cbasoe.  .  See  Altebnative  Finding. 

CONTRIBUTION  ...  ...  ...  ...    440 

See  Set-off» 

CON VEYANCE  PENDENTE  LITE,  OPERATION  OP  ...    4» 

See  CBAMPsaTT  and  Maintenance. 

CO-SHABBRS  ...  „,  .;,  ,^  ^,    44[0 

See  Set-off. 
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COSTS        189;  198;   245  note;  489;  App.  12;  App.      44 

Bee  Land  Ac<^ui8Itioh  Act  (X  ov  1870),  s.  85.  See 
Landlosd  and  Tenant.  See  Yahiakcb  bstwsbn 
Plkabinq  and  Psoo9.  See  Set-off.  See  Gauss 
ov  Action.    See  Exkoutiov  or  Dbcbbb. 


OP  TRUSTEES 

See  Husband  and  Wifb. 
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^  SEOUEITT  FOB.  BY  PERSON  NOT  PARTY  TO  SUIT    530 

See  Champsbty  and  Maintenancb. 

COURT  FEES  ACT  (Tin  of  1870^,  Son.  L  No.  U-^Letterg  of 
AdminietreUum^Doubtfid  Debt—Fin(tnGi4il  ^oUfioation  No.  2025. J 
The  uncertainty  of  recovering:  a  debt  due  to  the  estate  of  a 
deceased  person  is  not  a  sufficient  ground  for  a  proportionate 
reduction  of  the  fee  payable  in  respect  of  letters  of  administration 
to  such  estate. 

In  thb  Goods  of  Bbakb  ...  ...         App. 


,  MEANING  OF  ...  ...  ..:  App. 

See  Criminal  Pbocbdubb  Code  (Act  X  of  1872)»  ss. 
435  &  486. 
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40 


OP  WARDS     ... 

See  Cause  of  Action. 
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CREDITORS,  NOTICE  TO 

See  Insolvent  Act  (11  &  12  ViCT-,  c.  21),  «.  9. 
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CRIME  COMMITTED  AT  A  PLACE  MORE  THAN  120  MILES 

PROM  CALCUTTA  ...  ...  ...  ...    474 

See  SuBoPEAN  Bbitibh  Soldibb. 


CRIMINAL  MISAPPROPRIATION  BY  PARTNER... 
See  Penal  Code  (Act  XLY  of  1880),  a.  405. 
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307 


-  PROCEDURE  CODE  (Act  XXY  of  1861),  s.  381  325  note 
See  ALTBaNATiYE  Finding. 
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(Act  X  OF  1872),  s.  33 
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■ ,  s.  67,  lUueira' 

Hon  (a)  —  Fenal  Code  (Act  XLV  of  I860;,  m.  499  ^  503.1 
Where  an  offence  was  alleged  to  have  heea  committed  du- 
ring a  journey  from  Bombay  to  Calcutta,  and  was  in  fact  com- 
mitted hetween  Bombay  and  Allahabad,  at  which  latter  nlace  the 
complainant  and  the  person  by  whom  the  offence  was  alleged  to 
have  been  committed  separated  and  proceeded  to  Calcutta  by 
different  trains,— Feld,  that  the  Magistrate  of  Howrah  had  no 
jurisdiction  to  try  the  charge.  To  oring  the  matter  within  his 
jurisdiction,  the  journey  should  have  been  continuous  fh>m  one 
terminus  to  the  other  without  any  inten*aption  by  either  party. 
Queen  y.PiBAN       ...  ...  ..•         App. 


diet  of  Jwry  when  to  he  aet  aside, 
QuBBN  y.  Sham  Baodi 
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CRIMINAL  PROCEDURE  CODE  (Act  X  of  1872), «.  263-F«rdurf 
qf  Jury  wk$n  io  he  mI  imde-^Mwder — Intarnhf. 

Qttbmh  t.  Nobin  Chundea  Banebjsb  ...  App.     20 


».  280 -Mur- 


der— Enhancement  of  Punisfiment. 

QUESN  V,  SoFVIBUBDI  PALWAB         ...  ...  App.        28 


',  88.  435  &  436~ 


SegietraHon  Act  (Act  VII  of  1871),  e.  82  —  Evidence 
Act  (I  of  1872),  8,  3 — 8uh  Begielrat'^OfeHioe  commUied  during 
a  Judicial  Proceedinff — Meaning  of  Wora  "Gour^ — Penal  Code, 
a.  228.]  A  was  obajrged  before  an  Asaistant  MagiAtrate  by  a  sab- 
Regidtrar  with  having  committed  an  offence  under  b.  228  of  the 
Penal  Code,  and  fined.  Held,  that  the  Snb-Regietrar  should  have 
tried  the  matter  himself  under  bS'  485  and  436  of  the  Criminal 
Procedure  Code,  and  as  the  Magiatrate  acted  without  jurisdiotion, 
the  order  must  be  quashed. 

By  8.  82  of  the  Registration  Act  a  Snb^Registrar  is  a  public 
officer,  and  pixxseedinffs  before  him  are  judicial  proceedings  within 
the  meaning  of  s  228  of  the  Penal  C'ode,  and  as  he  is  legally 
authorized  to  take  evidence,  he  is  a  **  Court  *'  as  defined  by  the 
Evidence  Act.  s.  3. 

Jn  the  matter  of  the  Petition  of  Sabdhabi  Lal  App.     40 


*,  8.  455  &  ScH. 


JaJi  *••  •••  ...  ••«  »••  •••       umV 

See  Alternative  Chabge. 

CROSS-DECREES     ...  ...  ...  ...  m.    489 

Bee  Set-off. 

CUSTOM     ...  ...  ...  ...  ...  284  note 

See  Right  of  Occupancy. 

Damages  ...  ...  ...       App.    34 

See  Fraitdulent  Representation. 


,  UNLIQUIDATED    ...  ...  ...  App.       2 

-    See  Inbolyent  Act,  8.  40 

DEBT,  DOUBTFUL  ...  ...  ...  App.      24 

See  Court  Fees  Act  (VII  of  1870),  Sch.  I,  No.  11. 

DECLARATORY  DECREE       ..  ...  ...  109;  427 

See  Jurisdiction,  Matrimonial.    See  Onus  Probanbi. 


Suit  to  set  aside  Adoption^  Bevereioner. 


Raki  Brohuomoteb  v.  Raja  Anukd  Lall  Rot  225  note 


■  Suit  to  eet  aeide  Deed — Act  VIII  qf 

1859,  t.  16^Gau8e  of  Action — Revereioner,']  A  Hindu  died, 
leaving  a  widow,  two  daughters  B  and  P,  and  a  grandson  B  hj  his 
daughter  B.  The  widow  took  possession  of  the  estate  and  execut- 
ed an  ihramaniaf  wherein,  after  reciting  that  she  was  in  possession 
"without  the  co-parcenary  of  any  one,"  she  declared  that  **jB,  the  . 
grandson  of  me  the  declarant,  is  the  heir  of  my  late  husband  and  of 
me  the  declarant,"  and  that  all  the  |)roperty  was  "t^e  right  of  B 
ae  aforesaid/'  and  continued  : — "During  the  life  of  me  the  deela- 
rant  I  am  in  possession  withoat  the  co^shareship  of  any  one,  and 
wztl  continue  to  be  so ;  after  my  death  B  irill  get  possession  of  the 
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whole  of  the  moveable  and  immoveable  properties  appertaining  to 
the  estate  of  my  late  hosband.  No  one  else  has  the  right  or 
demand  to  the  same ;  thei*efore  these  words  have  been  written  and 
given  as  an  ikrarnama  that  it  may  be  of  us»  when  oocasion  arises." 
Under  the  ihraiihoma  proceedings  were  comfdeted  for  mutation  of 
names  in  favor  of  B.  Subeeqnent^  to  the  ezecation  of  the  iib-ar* 
namay  P  gave  birth  to  the  pUtintiff,  and  shortly  afterwards  died. 
The  plaintiff »  on  attaining  his  ma|ontyt  and  daring  the  life  of  the 
widow  and  B,  brought  a  suit  against  n  to  have  theihrartusma  set 
aside,  and  declared  void  as  against  ham,  and  for  a  declaration  Of  his 
right  to  a  moiety  of  the  estate  of  his  granoffather  €n  the  death  of 
the  widow,  Held  that  he  had  no  cause  of  action. 

Bbhaet  Lall  M eHOBWAU  T.  Madho  Lall  Bsm  Gyawal     ...    222 

DECRBB>  APPLTGATION  TO  SET  ASIDE  ...  „.    214 

See  Bbnoal  Act  III  or  1870,  ss.  3^^  5w 

,  ASSIGNMENT  OP  .^  .^  .^  ...    489 

See  Skt-ofp. 

.  TRANSPBR  OF   216  note,  217 note;  214;  App.  27.  App,  30 

See  Bbngal  Act  III  or  1870.    See  Bbvo\l  Act  III  or 
I870|  s».  9  A  5.    See  Exbcvtkw  or  Dbcebe. 

BBSD,  CONSTRUCTION  OF  ...  ..;  ...  ;,.    235 

See  HiNiHT  Law. 


',  BXECITTION  OF.  BY  PABDANASBIN  LADY...        ...    427 

See  Oirus  Pao^akdu 

.  OF  COMPROMISE         ...  ..»  ..♦  ^    Ma 

Sea  Cavss  of  Actioic 


.  PERMISSION  TO  ADOPT      ...  ^.  ...    495 

See  Chaxfsrtt  axi^  Maintbkancb. 

,  BTJIT  TO  SET  ASIDE  ...  ...  ...        .     222;  427 

See  DBCLAiLkTOfti  Decrek.    See  Okvs  Piio»aki>i. 

DEPOSIT  ...  ...  .^  .^  ...    1^ 

See  Pa&tibs^ 


TO  PROTECT  UNDfiR-TENURB  -.  ^.    14ft 

See  Lai9i>load  and  Tenant. 

DIFFSRENCE  BETWEEN  JUDGE  AND  ASSESSORS  ...    300 

See  Land  Acquisition  Act  (X  of  1870),  ss.  24, 29,  30» 
34,  &35. 

DISCHABGB  ...  ...  ...  ...  ^    2€$ 

See  Abrxst  in  Execution  or  Dbcrib. 

DISMISSAL  OF  SUIT  FOR  MULTIPARlOUSNESa  App.  37 

See  Act  YIII  or  1859>  s.  2. 

DISffRIBUTIYE  SHARE  UNDER  INTESTACY,  SUIT  FOR    ...    142 
See  Pa&ties. 

DISTRICT  JUDGE    ...  ...  ...  •..  189;^37« 

See  Land  AcQuisrnoN  Act  (X  or  1670),  t.  35. 

Bee  Benqal  Act  YIII  or  1869,  s.  102. 
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DIVORCE  ACT  (IV  of  1869),  bf.  4  &  Id  ...  ..."  109 

See  Jurisdiction,  Matrimonial.  ' 

DOUBTFUL  DEBT    ...  ...  ...  App.  S4 

See  Court  Fem  Act  (VII  op  1870)  Sch.  I,  No.  11. 

EJECTMENT  ...  ...  150  note,  406  note,  417  note 

See  Landlord  avd  Tenavt. 

ENHANCKMRNT  OF  RENT     ...  ...  ...  900  note 

See  BEXA.VD.    See  Rekt,  Enhancimsvy  op. 

■       ■         PUNISHMENT         ...  ...  Appv  25 

See  C&miHA.b  Procm»urb  Code  (Act  X  op  1872),  b.  280. 

ESTOPPEL  ...  ...  ...  ...  312;  394 

See  Oaubi  Of  Action..   See  Bill  op  Ladiko. 

EUROPEAN  BRITISH  SOLDIER— Oommtjmdnt  by  MagisiraU-^ 
Crime  eammiited  at  a  Flaee  more  than  1  SO  milee  from  Calcutta — 
Jurifdietion    Powere  of  the  Indian  Legielaiure-^Regidatins  XX  • 

of  1825  and  XIJI  of  1833--4  Geo  IV  e.  81— Cn'mtnoZ  Procedure 
Code  (Ad  X  of  1872)  s,  33.]  A  liritish-born  European  soldier  in 
a  regiment  stationed  at  Hazareebagfa  was  committed  bj  theDeputy 
Commissioner  of  that  »lace  to  the  High  Conrt  on  a  charge  of  the 
mnrder  of  a  comrade.  U  i kmi  an  applieatton  to  have  the  commitment 
qnashedand  the  prisoner  banded  over  to  the  Military  Anthorities 
in  accordance /vith  regulation  XX  of  1825,  it  was  held  that  the 
proviBLons  of  Regulation  XX  of  1825  as  to  the  course  to  be  taken 
in  deal  ng  with  Euro(>e})n  British  subjects  who  have  committed 
offences  were  rescinded  in  Hazareebagli  by  Regulation  XIII  of  1833, 
s.  3,  as  being  rules  for  the  admiiiist7*a^ion  of  criminal  Justice  within 
the  meaning  of  that  section.  Assuming  the  Regulation  was  in 
iorce,  I1M  that,  4  Geo.  IV,  c.  81,  and  RegiOation  XX  of  1825, 
though  they  gave  jurisdiction  to  the  Military  Authorities  in  certain 
cases,  did  not  wholly  exclude  the  jurisdiction  of  the  Civil  as 
opposed  tathe  Military  Courts,  and  that  inasmuch  as  the  proceed- 
ings before  the  Deputy  Com.nissioner  had  been  taken  at  the 
request  of  the  Military  Authorities  and  assented  taby  them,  such 
proceedings  were  not  void,  and  the  commitment  was  valid. 

Queen  v.  J&cesom  ...  ...  ...  ...    474 

EVIDENCE  ...  .  .  ...  App.  33 

See  Stamp  Act  (XVIII  op  1869),  s,  28. 


•ACT  (I  OF  1872),  s.  3  ...  ...  App.  40 

See  Crikihal  Procedure  Cods  (Act  X  op  1872),  ss,  435 
&  436. 


. ,  FALSE                  ...  ...               ...     324;  325  note 

See  Altsrnativib  Charge.  See  Alternative  Finduig. 

EXECUTION  OP  DECREE       ...  ...               ...       268;  App.  1 

See  Arrest  in  Exbcutiov.  See  Special  Alppeal. 


Limitafion-Ad  XIV  of  \Sb9,  e    20^ 


Bonafidee,"]  In  judging  of  the  honnfidee  of  proceedings  ta  ob- 
tain eKecution  of  a  decree,  the  whole  course  of  thoi^e  proceedings 
muqt  be  regarded.  The  fact  that  unexplained  delays  have  occurred 
during  the  proceedings  in  execution  of  the  decree,  or  that  some  of 
the  prooee<UngB  were  ineffectual,  is  not  necessarily  evidence  of  a 
want  of  bona  fidee* 

Benoderam  Sen  t.  Brojendro  NARAI^  Rot    ...  ,..    ^69 
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EXECT7TI0N  OF  DEGREE —ITecne  Pro/Ut— C<m&— In^evegf. 

GuBUDAS  Ru «.  Stbphbvs  ...  ...  App     44 


Tran^mr  of  Dewee — JwrisdictUnk-^ 


Affj^eol — JjimiMitm — ifet  VIII  of  1859, «.  28^]  Aik  order  paSHed 
by  a  Conrt  to  which  a  decree  has  been  transferred  for  execution  ia 
not  open  to  appeal,  unless  the  oixler  has  been  made  in  the  coarse 
of  the  actual  ezecation  of  the  transferred  decree. 

The  Court  to  which  a  decree  has  been  ttansf  erred  can  take  cog- 
nisMice  of  a  gnestion  ol  limitation,  but  the  qnestioo  mmst  be  one 
arising  frem  facts  which  are  legitimately  betore  the  Court  in  the 
course  of  ezecation,  and  not  a  matter  of  limitation  arising  antjece- 
dent  to  transfer. 

Qucere. — Whether,  where  a  decree  has  been  transferred  to  the 
HansiTs  Ck>artfor  ezecation,  an  appeal  wiltlie  to  the  Judge  from 
the  MuDsif  B  order  in  the  matter  of  the  ezecation  t 

Ib  ths  matter  of  xhs  Pbtitioh  or  Sumat  Das      App.     27 


LimiiJMwm--Act  VIII  of  1859,  s.  284J  Th<^  transfer  of  a  decree 
from  one  Court  to  another  under  s.  2^4  and  the  following  sections 
of  the  Civil  Procedare  Code  does  not  giro  the  latter  Court  a  juris- 
diction to  entertain  and  determine  any  question  with  regard  to 
limitation  or  otherwise  which  arose  between  the  partiesanteoeduii 
to  the  date  of  transfer. 

Luttvllah  V.  Kibat  Chabi>        .^  .,.  Appw     90 

,  SUIT  FOR. MONET  PAID  IN    App.     17 


8et^  MoBBT  PAID  IN  Exbcutiob  of  Dbcbbb. 

EXECTJTION^ALE-PejfettZftn^  Puirehcuer— Resale-- Act  VIII  of 
1859, 9,  254.]  In  ezecution  ox  a  decf^ee  certain  property  of  the 
judgment-debtor  was  attached  and  put  up  for  «aje,  and  a  portion 
thereof  was  knocked  down  to  a  purchaser  fbr  a  sum  suflcient 
to  satisfy  the  decree.  The  purchaser,  howeyer,  haying  made 
default  in  payment  of  the  purchase-money,  the  property  was 
affain  put  up  for  sale,  and  the  portion  preyicusly  sola  was  pur- 
chased by  the  decree-holder  Stta  price  lesa  than  the  amonnt  bid 
for  it  sale  at  the  former  sale :  Hela,  that  the  decree-holdev  was  not 
debarred  by  what  took  place  at  the  former  saJ^  irook  proceeding 
to  satisfy  his  decree  by  sale  of  other  portions  of  the  attached 
property  than  that  originally  sold. 

'REvmcfDM.  Mati  Dasi  v.  Golak  Ababbabi    ...  «..    114 

■ ,  OEDER  CONFIRMING  ...  .-    103 

Bee  Appbal  to  Pbiyt  Covkcil. 

FALSE  EVIDENCE ...  ...  ...  ...     324;  825  note 

See  AI.TBBBATIYB  ChAROE.     Bee  AIiTBEBATITB  Fibdibgw 

FATHER,  APOSTATE  ...  ...  ...    Ift^ 

See  MAHOirsnAN  Law. 

FINANCIAL  NOTIPinATlON  NO   2025 ...  ,..  App.      24 

Bee  CcyuET  Fbb8  Act  (YII  oof  1870),  Sch.  i^  No.  11. 

FINDING,  ALTERNATIVE  ...  ...  ...324;  825  note 

Bee  Alterbatitv  Chabqb.    Bee  altxbnatite  Fibdibo. 

FOREOLOSUBE  IN  CENTRAL  PROVINCES       ...     ^        ...    205 
Bee  Mobtoags  Dbii>>  Conetjiuctxon  or.  '• 


zTiii  GENERAL  INDEX 

Page 

PORFEITURB  ...  ...  ...  ...      274i  279  note 

Bee  BiaHT  of  Occupanct.' 


—  OP  REBEL'S  PBOPBBTY...  ...  ...    292 

WIDOW'S  ESTATE...  ...  ...       1 


^00  HiKBU  Law. 

PBAXTD      ...               ...               ...               ...  ...  160 Bote;    5a9                                 j 

See  Lahdlobi>   a»d  TikaHt.    Bee  CxjkicPKAT  eJKJ>                             •         i 

Maimtbitakcb.  ^ 


AND  COLLTJSION,  STTIT  TO  SET  ASIDE  DECREE 


ON  GROUND  OF  ...  ...  ..•  App.      H 

Bee  Special  AppeaXi. 

FRAUDULENT  HSMOYAL  OP  PROPERTY   BT  PARTNER 

[308  noto 
S0«  Pan AL  CoDB  (Act  XLY  or  1860),  b.  424. 


REPRESENTATION— Con^raef  0/  Marruwe^ 


Breet^  of-^D^nMgee — Marriage  PreeerUe,  Suit  ta  recover  Vdhu 
ef.]  A  einiered  into  a  contract  with  B  for  tke  maarnMLf^  of  bis 
daugbter  (7.  The  marriage  was  dulj  performed,  bitt  C  was  nev'er 
seat  tf>  the  house  of  M,  and  B  thereupon  institi^ed  a  suit  to 
comp^  0  to  live  with  km ;  but  the  suit  was  dismissed  on  the 
groinid  that  the  maiTiage  was  iniraUd,  it  being  found  that  C  waa 
of  age  at  the  time  of  the  marriage,  and  that  her  consent  was  not 
giren-  In  a  suit  brought  by  B  against  A  to  recorer  m  damages 
the  Taloe  of 'Oertain  presents  he  alleged  he  had  made  to  (Te  family 
in  consideration  of  themarriage»  Held,  that  the  plaiutifT  was  not 
entitled  to  recover,  unless  he  could  show  fraudulent  I'epresenta- 
tions  on  the  part  of  the  defendant  in  consequence  of  whic^  he  waa 
induced  to  conb  act  the  manriage  and  incur  the  expenses  sought  to 
be  lecovered.  The  case  was  remanded  for  the  trial  of  the  issue 
of  fraud. 

AsGAB  Ali  Chowdhst  v.  Mahabhat  Ali      . . .  App.     34 

GENERAL  RULES   78  TO  81  UNDER  THE   BANKRUPTCY 

ACT,  1869  ...  ...  ...  ...  App,       d 

See  Ihsoltskt  AKST,e.  40. 

GHATW  AL — Beeunif>Hon — Mukarrari  IsHfnrart'^Aitetum'J^r^^ifuer 
--Beg.  XLIV  ^f  1793— JMomo0men<  cf  Bent^B^und  of  Mwe- 
wwe.j  Where,  prior  to  the  permanent  settlement,  grants  of  land 
had  been  made  on  ghatwali  tenure  at  a  fixed  rent,  and  the  Govern- 
ment subsequently  dispensed  with  tbe  perf  ormamce  of  the  ghatwali 
services  on  the  part  of  tbe  zemindar^ — Beld,  in  a  suit  by  the 
zemindar  to  resume  tbe  lands,  thaft  as  longaa  the  ghatwals  were 
willing  and  able  to'perform  the  services,  the  zemiadar  had  no  right 
to  put  an  end  to  the  tenure  on  the  ground  that  the  sei'vices  were 
no  longer  required, 

-QiMsre. — Whether,  in  tbe  absence  of  any  usage,  the  words 
"  TMikarraH  ieUmranri^*^  mean  x)ermaiient  during  the  l^e  of  the 
grsntee,  or  permanent  as  regards  hereditary  descent  R 

A  purchaser  at  a  sale  forari'ears  of  Government  revenue  is  not 
entitled  under  Reg.  XLIY  of  1793  to  cancel  a  gbatwaii  tenure 
creafted  subsequently  to  tbe  permanent  settlement. 

Qttcere.^W&etlier  he  wottld  be  exbtitied  to  enhance  the  vent  P 
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Wbsre  lands  granted  on  ghatwali  tenure  were^n  aooordanee  with 
a  decision  of  the  Special  Cammission^,  resumed  l^  Gh>Tenmien^ 
wko  made  a  settlement  with  the  ^atwals.  under  which  the  latter 
contanned  to  paj  to  the  GroTemment  half  the  sum  assessed  as 
revenue,  resernng  the  other  half  toth^meeWes,  and  the  resump* 
tion proceedings  were  subsequently  rerersed  by  the  Privy  Council, 
'^HMi  that  the  ghatwals  were  entitled  to  a  refund  of  the  sum  paid 
by  them  to  Goyemment,  less  the  sum  which  the  zemindar  oaght  to 
hav^  received  from  them  for  reat  during  the  time  they  had  paid 
to  Government. 

Baja'  Lilakanb  Sin&s  Bahabur  y«  Thjikub  Munobu>vuh 
Singh. 

Thakur  Mckorunjun  Singh  v.  Ea'a  Lilaitand  Singh  Ba- 

HABUB,  ...  •••  •«•  •••  ,,,      124 

GOVERNMENT  PROMTSSORT  NOTE— Bwtewal— Los»o/i%o- 
tidbUJUu  by  Note  becoming  eooered  wUk  Endorwmenis — "AUonge** 
'-^Sincm  WidowJ]  In  a  suit  by  a  Hindu  widow  as  the  holder  and 
last  endorsee  of  a  Government  promissoiy  note  of  the  6j^  per  cent, 
loan,  1859-60|  to  enforce  renewal  of  the  note,  it  appeared  that,  in 
the  advertisement  of  the  loan  in  the  Ckizettey  it  was  stated  that 
"  the  practice  and  rules  heretofore  in  use  in  regard  to  the  renewal, 
&o.f  ot  promissory  notes  will  be  adhered  to  in  respect  of  the  pro- 
missory notes  of  this  loan;"  that  it  was  the  practice  of  the  Govern- 
ment to  insist  on  the  production  of  the  promissory  note  when  the 
interest  due  on  it  was  applied  for,  and  to  endorse  the  payment  of 
such  interest  on  the  back  of  the  note ;  that  the  n(^  of  which 
renewal  was  sought  had  in  eonsequeuce  beoon^e  so  covered  with 
endorsements  that  a  slip  of  paper  had  been  attached  to  it  by  the 
Government  for  the  purpose  of  allowing  further  endorsement  on 
paym^it  of  interest  to  be  made;  and  that  in  consequence  of  having 
this  paper  attached,  and  being  covered  with  endorsements,  the  note 
was  practically  nnnegotiable.  The  defence  was  that  the  Govern- 
ment had  a  discretion  as  to  granting  or  refusing  renewal,  and  had, 
on  objection  made  by  the  reversioners,  exercised  that  discretion  in 
refusing  to  renew  the  note.  The  lower  Court  dismissed  the  suit  on 
the  ground  that  the  plaintiff  had  failed  to  show  any  legal  right  to 
renewal  against  the  (xovemment.  Held  on  appeal  that* the  practice 
of  insisting  on  endorsement  of  payment  of  interest  on  the  note  as 
a  preliminary  to  receipt  of  interest  thereon  having  rendered  it 
practically  unnegotiabley  the  GovemmeUt  wore  bound  to  renew 
the  note. 

MoNicoHnraR  Dbh  t.  The  Sscbxtart  of  Stam  •••    359 

GUARDIAN  ...  ...  ..•  ,.,  163  note 

See  Mahoicedan  Law. 

HABfBAS  CORPUS    ..•  ...  ...  •  ...  ,.,    160 

See  Mahoxebah  Law. 

HINUU  LAW  ...  ...  ...  ...  ...    445 

«  8e^  Ll]UTATK>N. 


■     '  ■  Adoption  after  Pa^fmm^  qf  Friee^ihniheui  to  give 

Son  in  Gonaiderf^iion  rf  09^  n^nm/itmL  Alloumtee—Ooniraet  dot  {IX 
of  1872),  «.  29.']  An  fiA^oa  iA  a  son  after  payaMnfe  of  nrioe  is 
not  recognised  in  the  present  tbe  £M  Fnfa.    The  only  adoption 


XT  GKNKRA.L  INDKX. 
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Pago 


fuM  reoognuBed  n  that  oC  the  daUmka  noiti,  or  aoa  giveft.  A  oon* 
tract  to  give  a  eon  in  adoptioii,  ia  consideration  of  an  anaaal 
allowaace  to  the  aataral  parents,  is  void  under  s.  S3  of  Aot  IX  o€ 
1872,  iaasmuch  as  the  contraot,  if  carried  oat,  wonld  involve  an 
injury  to  the  person  and  nropertv  ol  the  adopted  son,  and  would 
defeat  the  provision^  of  tne  Hindu  law« 

I188I.H    KiBKOft  ACHAUW    CfiOWDHKT    V.    HaBIS    CraMBBA 

GBow»Har  ...  ...  ...  ...  App,  42 

HINDU  JjlLW—JaitU  EMta-'ImparUbaUif-ParHHon.}  A  custom 
of  impartibility  must  be  strictly  proved  in  order  to  control  the 
operation  of  the  ordinary  Hindu  law  of  succession.  The  fact  that 
an  estate  has  not  been  partitioned  for  six  or  seven  generations  does 
not  deprive  the  members  of  the  family  to  which  it  jointly  belongs 
of  their  right  to  partition. 

Tbakub  DuuiTAo  SixaH  ▼.  Thaxua  Dabi  Bikoh  ...    165 


•PoHiium — CoHMirucHon  qfDeed.^    In 


all  cases  of  division  of  joint  property,  not  carried  out  by  a  partition 
by  metes  and  bounds,  thecjuestion  whether  the  status  of  (he  family 
has  been  thereby  altered  is  a  question  of  intention  of  the  parties, 
to  be  inferred  from  the  instruments  which  they  have  executed  and 
the  sets  which  they  have  done  to  effect  puch  division. 

An  ihrariMma,  which  did  not  recite  a  previous  status  of  indivi* 
sion,  and  did  not  in  terms  declare  that  the  parties  thereto  should 
thenoefoitb  be  an  undivided  family,  was  construed  nevertheless  to 
mean  tfaftt  the  parties  would  thenceforth  hold  and  enjoy  the  pio- 
pertj,  whidi  was  the  subject  of  it,  in  severalty. 

DooEOA  Fbmad  V.  MussAMirr  KiTifDUV  KoowAi.  ...    235 


'Sudra  Jdapi%4m.']  Among  Sudras  in  Bengal,no  oere- 


moniea,  in  addition  to  the  giving  and  taking  of  the  ohOd,  are 
neoeasaiy  to  constitute  a  valid  adoption. 

Bkhabi  Lal  Muxxick  v.  Ibdraxavi  Ghowshraxk  ...    401 

■■     ■  ■  Widouf*»  Esiaie,  Forfeiture  of—Unehastiiy  during 

Widmehcod.^  Held  (Kemp,  Glovbr,  and  Mittsr,  J  J.,  dissenting), 
under  the  Hindu  law  as  administered  in  the  Bengal  school,  a 
widow,  who  has  once  inherited  the  estate  of  her  husoand,  is  not 
liable  to  forfeit  that  estate  by  reason  of  her  subsequent  unchastity. 
Per  KsMP,  Gloves,  and  Mitteb,  J  J.,  contra, 
Kbbt  Koutant  v.  Mohsekax  Eouta 


••• 


WIDOW         ...  ...  ...  ...  1;  859 

See  Hnrntr  Law.    See  Qovebxheiit  Peomibsoet  Note. 

HUSBAND  AND  WIFE  ...  ...  ...  ...    160 

fifes  Mahomedav  Law. 


if arried  Woman,  LiabiUty  of—SeparaJte 
Betate — Beetraifd  on  AnHcipation^Sticeeeeion  Ad  {Xo/lBSB\ 
8.  4— Jtfarrisd  TTomea's  Property  Act  (HI  of  1874),  s.  B-^oete) 
of  2Vus<eet.]  In  a  suit  against  a  husband  and  wife,  and  the 
truBtees  of  the  wife's  marriage  settlement  on  two  joint  and  several 
]iromis8ory  notes  given  by  the  husband  and  wife  after  their  mar- 
riage, but  before  the  passing  of  the  Married  Women's  Property 
Act  (III  ctf  1874),  the  plaintiff  sought  to  render  liable  property 
settled  on  the  marriage  npon  the  wi&  for  her  separate  use  without 
power  of  antunpation.  xhe  marriage  was  contracted  after  the 
passing  of  ^  ii^dian  Suceesnon  Act. 


GEHSEAL  INDEX 
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Heidi  that  8. 4  of  that  A  ct  did  not  prevent  the  operation  of  the 
clause  in  the  marriage  settlement  in  restraint  of  anticipation. 

Held  further,  that  s.  8  of  the  Married  Women VPro^erty  Act» 
1874,  does  not  apply  to  eontracte  made  before  the  passing  of  the 
Act. 

SembU  pet  Cough,  O.J.— If  the  contract  had  been  made  after 
that  Act  came  into  operation,  the  plaintiff  would  have  had  a 
remedj  against  the  wife's  separate,  estate  notwithstanding  the 
clanse  restraining  anticipation. 

PSTEBS  V.  Makuk  ...  ...  ...  ...    383 

ILLEGITIMACY       ...  ...  ...  ...  ...    182 

See  Mahombdak  Law. 

IMMOVEABLE  PROPERTY— Todo  Giros  JtfttJb— Imtfa«on— 
Act  XIV  of  1850, 9. 1,  eh.'i^S  16.]  The  expression  "  immoye- 
able  ptowrij**  in  Act  XIV  of  1859,  s.  1,  cf.  12«  mnst  not  be 
construed  as  identieal  with  "  lands  or  houses."  It  comprehends 
all  that  would  be  real  property  according  to  English  law,  and 
possibly  more. 

A  iota  ^Toe  hak  bein^  a  right  to  receive  an  annual  payment, 
the  liability  for  which  is  not  a  mere  nersonal  liabflity,  but  one 
which  attaches  to  the  inamdar  into  wnosover  hands  the  yillage 
may  pass,  is,  **  an  interest  in  immoveable  property"  within  the 
meaning  of  cl*  12,  s.  1,  Act  XI V:  of  1859. 

The  applicability  of  the  particular  sections  of  Act  XlVof  1859 

must  be  aetermined  by  the  nature  of  the  thing  sued  for,  and  not 

by  the  status,  race,  character,  or  religion  of  the  parties  to  the  suit. 

Mahakaka  Ftjttbhsangji  Jaswantsakgji  v.  Dxsai  KttujaH' 

BAiJi  Haioomuikaui     ...  ...  ...  ...    254 

IMPARTIBILITY      ...  ...  ...  ...  ...    166 

See  HiKDU  Law. 

IMPARTIBLE  ESTATE  ...  ...  ...  ^.    445 

See  LixiTATioN. 

IMPROVEMENT  BY  TENANT,  COMPENSATION  FOR        417  note 
See  Lakblokd  and  Tenant. 

INCUMBRANCE       ...  ...  ...  ...  ...    193 

See  Landlobd  and  Tsvakt. 

INDIAN  LEGISLATURE,  POWERS  OP ...  ...  ...    474 

See  SimoPBAK  British  Soldier. 

INFANT,  MARRIAGE  OF        ...  ...  ...      160, 168  note 

See  Mahgicedan  Law. 

INSANITY  ..,  ...  ...  ...  App.  20 

See  Criminal  Pbocedttre  Code  (Act  X  oif  1872),  s.  263. 

INSOLVENT  ACT  (11  &  12  Vict.,  c.  21),  s.  9— Bcvocoiion  of  ASqv^ 
dieatien — Notice  to  Oreditore-^^PracUce, 
•        In  the  Matter  of  Rajnaratan  Pal...  ...  App.  25 


«.    4^—32  &  33   Vid,, 


c.  71  {The  Banhruptffu  Act,  1869),  s,  Zl—Troof  of  Olaim^Breach 
of  Oontraet-^Unliquidated  Damages, 

In  the  Matter  ojp  Oksrtololl  Daw  ...  App.  2 

80 


1 


GENEftAL  mDBX. 

ft 

Pago 

INSOLTBNT  ACT  (11  &  12  Virt.,  c.  21).  e.  4f^$^Ale  ofU^yritfa^Pd 
Proptriy-^^  *  83  Viet.,  c,  71  [The  Banhmjttey  Adt,  WSdy-i^e- 
nefat  Rul^  78  to  81.  '  • 

In  tttE  MiLTtfeft  OF  HoiTAttD  BBOtD%AS  ...  App.  9 

INTEaSST  ...  ...  ...  -.  App.  44 

8b%  Bxbcutiok  0f  Dkcusb. 

INTB8TA0Y  SUIT  FOR  MSTBIBUTIVB  SHAftB  UITDEK    ...    142 
See  Paktizb. 

ISSUES,  AMENTDMBNT  OF     ...  ...  ...  ...    243 

See  Yabiance  bbtweev  Pleading  and  Pa^r. 

JOKSn?  ESTATE         ...  ...  165,  235 

Se^  HiNSH  Daw. 

JUDGE  AND  ASSESSORS.  DIFPERENC B  BETWEETT  ...    300 

8^  Land  AcqtristTioN  Act  (X  of  1870),  ss.  24,  2&,  90, 
94t  &  35. 

JUDICIAL  PROCEEDINGS,  OFFENCE  COMMITTED  DUR- 
ING.   ...  ..*  ...  ...  ...  App.  40 

6e&  ObdonUi  Paoobbvu  Gobs  (Act  X  <w  1872),  stf.  43d 

JURTSDIOnON,  91,  461;  214,  315  note,  217 note;  474i  489 >  App.  27, 

App.  30 

Bee  CAtrst  of  Action'.    See  BEKeAt  Act  WI  dp  J870. 

Sec   EtrifO^^AK  BKWisa  Soi«dxeb.    See  SisT.rOPi',    S^e 

Ex«cirf!oir  ot  Dbctebe. 


Jd  X  df  1859,  8.  162-J?»ngr.  4^  VT  of  1862. 


«.  20-Sm«  /or  Ment^  TJnder  g.  20  of  Bengal  Act  VI  of  1862, 
suits  under  that  Act,  or  under  AotX  of  1859,  moBltbeiiiBtitutod 
in  the  Revenue  Office  of  a  subdivision  of  a  district  where  there  is 
a  subdivision,  and  not  in  the  Revenue  Office  of  the  dhstrict. 

But  where  a  suit  has  been  brought  in  the  Rerentce  Office  of  the 
district  wfaeva.  there  iaa  ERibdivicioii,  and  has  beem  velerredby  tkef 
Collector  to  another  Deputy  CoUector,  the  decree  is  not  absolutely 
void  for  want  of  jurisdiction,  but  only  voidable  at  the  insts^iceof 
the  defendant. 

Mackintosh  v.  Kashina^^  B^Was  ...  ...  ...    433 


ii  ii 


MATRIMONIAl-^IKtrorc*    Att  {IV  ef  Wm. 


$8.  4&  l^^Act  VJIJ  qf  1869L  a.  l^^DtftUr&iafy  Sk^^^Invalid 
Ma/rriage — NulUtyJ]    The  High  Coui't  caiuMt  entevtain  a  suit  off 
a  matnrintonial  nature  otherwise  thfrn  as  provided  by  the  Indian 
Divorce  Act;  and  therefore  has  no  jurisdiction  to  make  a  decree 
«i  AuUity  on  the  ground  that  the  marriage  was  invalid. 

f&miMB,'^JL  marriage  oele6<i»at«d  fn  aeoordMiree  with  the  law  of 
the  domicile  of  the  parties  maybe  valid,  although  it  would  be  in- 
valid by  the  law  of  the  place  whevo  the  nnaniage  was  oolebnttod. 

Gaspek  (falsely  called  Gon salutes;  v.  Gonsai^es  ...    J09 

OF  CIVIL  COURT  ...  ...  ...    118 


Se0  SSTtl^EHENt,  Sl7IT  TO  SET  ASIDE. 

KABULIAT,  FAILURE  TO  PROTB  ...        243.  245  note,  246  note 

See  Variance  nvrwiLjsSt  P^sitAiM  jtin>  l^soar: 


GENERAL  INDEX.  xriii 

Pago 

LAND  A«lQUTSinON  ACT  (X  op  1870),  ss.  24,  29,  30,  84, &  8©— 
Appeal—Dtfferenes  h&tween  lud^  and  Ams«UW0^^' Amomit  of 
Crmpensatton"']  The  "  amount  of  compensation"  in  s.  24,  Act  X 
of  lh70,  must  be  taken  to  meati  the  wlLole  Arnonnt  of  the  award, 
and  not  the  amount  of  thn  (fitferent  It«»tn8  to  be  fcaketi  hiio  eonsi- 
deration  s^paratelj  tindei*that  pectinn ;  thei^tbi^  wherefAe  Jddge 
differed  wholly  Irom  one  Assessor,  and  differed  from  the  other 
Assessor  hi  the  amounts  awarded  for  the  ^BSerent  Items,  bTrt 
agreed  with  him  hi  the  total  amount  awarded,-»-JicW,  there  was 
not  Buch  a  difference  of  opinion  between  the  Jndge  and  both 
Assessors  as  to  ghe  a  tight  of  appeal  from  the  Jndge'v  decfeten 
under  s.  35. 

ANAlfDAltRrsHHA   l»OS«  ^.  YEESnER      ...  '...  ...      300 


^*^ 


-•  a»  ^^-^Afppedl  -  "  DUtrict 


Judge^-^OffiiMr  ^peoMlu  oppoinMmidet  Ad  X  ^1870— Co<ia.] 
An  apfieal  from  the  droiaHn  of  ajwHeift)  offioer  appoiHitad  to  ex'T- 
GiBe  the  fanot  otts  of  a  Jvdge  nsder  A«t  X  of  1870  within  the 
town  of  CaloHtta  lies  to  the  Hi|i^  Ooiirt  sHting  to  he^r  appeals 
from  deciflinnfl  by  th*  Oo^rb  in  its  •tigi*>ii&  oi^l  jans^io'ioft. 

The  word«  *(  pistnot  Jndu^'  in  «.  3$.  A  eb  X  of  1870,.  include 
thA  Hiffh  Omirt  i»  it8«pp  1  ate  judndiotion^  and  th«rois  nuttunic 
in  the  definition  of  tloae  wordsgiT^ftiQ  AietIt)ll8a6,B.2,cl.l2, 
opnoted  te  this  neaninc* 

No  appeal  lies  oti  a  question  of  ofluirtfl  id  •'oase  under  ActlSt  of 
1870.  la  tfaia  6a»i  the  costa  of  thMS  appeal  weve  lUlowad  by  the 
High  Oourt  on  scale  2« 

BAKASOOKOSaBlS  DossEfi  t.  Vtfftij^K  ^.  ...     189 


^ 


LANDLORD  A2ID  TENANT,  041^,  tft4y  tote,  MS  Mte^  246  note 

^47  fiole ;  423  note 

SeS  7A«lA9Cfl  VBlrWVE!!  P&ftADlKG  1^J>  PttOOA 
^ee  ftiGfit  of  OcCtJFAlfrcnf. 

'   '■" •' '    ■"  I'f'"^' JVdfuriytf^rgpgQii — Maiad  McuUh 

DhuN'TOt  Siiite  Rot  Basabocb  ▼.  ViiLikAnav  Alt    ...      1&3  note 


-faini  Tatooh^Salefufr  Arteart  qf 


U&ui-^Ben^  Act  Vllt  of  l^6d.}  The  plaintff,  puxyAiaser  of  a 
talookeold  lor  arrears  of  rent  unctei"  Segiilatio^  VIII  of  1^19, 
brought  a  suit  fop  hkas  poesegsion  of  a  tank  Withlt  thre  tiflook 
purchased  by  him^  which  had  been  held  by  the  d^fendnilt  and  h«T 
predecessors  from  a  time  ao  tenor  to  the  grant  0^  the  tatook.  Held, 
that  the  relationship  of  landlord  and  tenant  in  trtiich  the]f>ATtie3 
stood  did  not  prevVnT  j^'o  spplleation  iif  the  maxim  epHmne 
interpm  rerum  usUB,  and  it  Was  opeti  to  the  defendant  to-ebow  by 
evidence  as  to  the  natnre  df  the  enjoyment  what  the  origin  ef  the 
tfefnure  really  Wtfs  ;  audit  being  shown  thfittV^e^intel^tftiik  the* tank 
had  been  frequenliy  tran«f  erred  during  a  period  of  more th»ii  sixty 
years  without  any  Gharige  in  the  terms  of  tbe  holdingorthe  amoiuit 
of  rent  paid,  and  tlfaxt  one  of  the  transferees  Of  the  tank  had  been 
the  owner  of  the  talook  in  which  it  was,  it  wa.<7  h4<Id  that  'the 
pkdritiff  was  not  ^titled  to  ar  deonoe  foi*  hhAafOBHe^tsioh, 

I^IDUIKBISHVA  B08I  V.  NlSTAHIlfl  Dft#l  r>i     4l6 
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LINDLOBD    AND    TENANT— PtfrwwiM   Occupancy  —  Tanic  — 
Ejectment — Act  X  of  1859,  s,  6 — Oompeneation  for  Improvement 
by  Teruknt. 

Adbaito  GhaK4V  Dbt  v.  Fstsb  Das  ...  ...  417  note 


'Fwchaaer  of  Tenwre^Kon  -regte- 


trationr^A.rrear$  of  EetU—EJecUneTht-^Fraua. 

Bhobo  Tajuhsx  Dabsxk  v.  P&osovvo  Motsb  Dabsbi         160  note 


■He^.  VIII  of  1S}9^ Aetignee  of 


Under4enure — Non^egietrcUion — Arrears    of    Beni — Deposit    to 
prot&ii  Utider-tenure — Set-off  —  Bes  judieata  —  Limitaiion.']     L 
and  £9  the  holders  of  a  patni  estate,  gnuated  in  1856  a  darpatni 
lease  liO  8  at  an  annual  rent,  the  lease  stipulating^  that  S  should 
have  full  power  of  sale  and  gift,  but  shoula  ooi»  sublet  without  the 
patnidar's  consent.    The  lease  contained  no  utipulation  for  the 
registration  of  any  vendee  or  donee.    In  1860  8  sold  the  darpatni 
lease  to  iTy  the  deed  of  sale,  which  was  duhr  registered,  providing 
for  mutation  of  names  in  the  pafenidar's  booJss.    No  each  mutation 
was  ever  effected  by  X,  1^0  was  never  recognised  as  their  tenant 
by  L  and  B,  the  rent  of  the  darpatni  being  paid  in  the  name  of  5. 
In  186  4»  the  rent  due  from  the  patnidars  being  in  arrear,  the 
zemindar  proceeded  to  sell  the  patni  under  Begalation  VIII  oE 
1819.    Thereupon  X,  in  order  to  protect  his  nnder-tennre,  depo- 
sited in  the  GoUectorate  on  17th  Not  ember  1804  a  Mum  ot  money, 
on  which  the  sale  was  stayed.    X,  being  then  in  arrear  in  the 
payment  of  his  darpatni  lentt  claimed  to  set  off  the  amount  depo- 
sited in  the  CoUectorate  against  the  rent  due  to  L  and  B,    Tnis 
L  and  B  refused  to  allow,  and  they  brought  a  suit  in  the  Col* 
lector's  Court  against  8  and  his  sureties  to  recover  the  arrears 
of  rent.    In  that  suit  X  intervened,  claiming  the  benifit  of  the 
set-off,  to  which  however  the  High  Court  on  26th  June  1866,  on 
appeal,  held  that  he  Was  not  entitled,  the  deposit  being  merely  a 
voluntary  payment  by   X.    On  30th  October  1867  X  Drought  a 
regular  suit  against  8  and  L  and  B  to  recover  the  amount  ^  the 
deposit,  and  Stained  a  decree,  but  the  decision  was  reversed  on 
appeal  and  the  suit  dismissed  for  want  of  jurisdiction.    On  6th 
June  1869  X  filed  his  plaint  in  the  proper  Court.    Heldf  that  he 
was  entitled  to  recover  the  amount  deposited  by  him  in  the  Col- 
lectorate,  and  that  the  suit  was  not  barred  as  being  re$  judicata^ 
by  the  decisipn  of  26th  June  1866. 

Held  also,  that  whether  the  period  of  three  years  under  s.  1,  cl.  9 
of  Act  XIV  of  1859,  or  of  six  years  as  provided  by  cl.  16,  s.  1  of 
that  Act,  be  the  limftation  applicable  to  such  a  suit,  the  suit  was 
not  barred,  inasmuch  as  X  was  entitled  to  deduct  the  time  during 
which  he  was  5oi»4yii6  prosecuting  with  due  diligence  a  suit  for 
the  same  purpose  in  a  Coutt  not  having]  urisdiction. 

IiUCKHXKABAiN  MiTTEB  V-  XqSTTBO  J?AL  SiKOH  RoT  ...      146 

: ^  ,.  11, 

cZs.  1  ^  8 — Sale  of  Pa(ni — Bate  of  Bent — Incumbrofifice — Bemand-^ 
Appelate  Court,  Foxvers  of-^Appeal — Objection  iaJeen  on  Appeal-^ 
ilci  F/IIo/ 1859,  «.  361— <7o«to. J  The  grantor  of  a  patni  tenure 
who  subsequently  purchases  the  lands  granted  by  him  in  patni 
at  the  sale  of  the  patni  tcuure  does  not  revert  ipso  facto  to  the 
position  he  formely  held  as  proprietor,  and  is  not  entitled  to 
recover  rent  from  the  tenants  at  the  rate  he  was  receeiving  when 
he  granted  the  patni,  without  reference  to  the  rents  realized  by 
the  patni^holder  in  the  interim. 


OiNBBAL  INDEX. 
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A  lower  appellate  Cotirfc  is  not  competent  to  retnand  a  case  for 
a  second  decision  except  as  provided  br  s.  351,  Act  YIII  of  1859, 
and  therefore  has  no  power  to  remand  a  case  when  a  Conrt  of 
first  instance  has  investigated  the  merits  of  the  case  and  passed  its 
judgment  npon  the  evidence. 

The  objection,  that  a  case  has  been  improperlj  ren^anded  by  the 
lower  appellate  Conrt,  can  be  taken  in  special  appeal  from  the 
decree  passed  npon  the  remand,  although  ^  special  appeal  might 
have  been  preferred  from  the  ord^  of  remana,  bnt  the  appellanta 
were  held  not  entitled  to  thei^  costs. 

ICajobam  OmjL.  Y.  Baja  NnxoirBT  Sikoh  Dsq   ...  ...    198 

LEASE  BT  HYOT      ...  ...  ...  ...  278  note 

See  RieBV  ov  OccrPAVCT. 

LUGAOT,  SUIT  FOK  ...  ...  ...  ...    148 

See  Parties. 

LETTERS  OF  ADMINISTBATION  •.,  ...  App.      24 

See  .CopBT  Fpbs  Act  (VII  x»  1870),  Son.  I,  No.  11. 

1 PATENT,  1866,  ol.  12  ...  ...  ...      91 

See  Oaxjsi  or  Acnov, 


'f  CL«  V.9  ff  ..a  fm  »••        103 


See  Appeal  to  iP&ivT  Goitsgil. 

LIMITATION        ...  ...        146;  169,  Aw).  27,  App  30;  254 ;  31? 

See  Landlord  and  Tbvakt.    See  Bsuscution  of  Dficass. 
See  Ihmotrabu  PropsrT7.    Bee  Oatjsb  of  Action. 


. Ajd  XXr  ei  1867,  «.  9— i«««  TX  ^  1871.  «.  l—MU 

ImpwriibU  EeUxU^UifMii  Law-^rMikkkekaira.]  B  8,  the  father  of 
the  plaintifP,  who  was  in  possession  of  an  estate  in  Lohardnega, 
which  had  been  granted  to  his  anoefitor  by  the  Baja  of  Gnota 
Nagpare,  was  on  the  10th  December  1867,  after  prooeedings  ttdcen 
nnder  act  XXV  of  1857,  declared  to  be  a  rebel,  and  it  was 
ordered  that  all  his  property  should  be  forfeited  to  Government. 
On  the  16th  April  1868,  B  iS,liaYing  be^  arrested,  was  tried  and 
convicted  on  a  charge  of  rebellion,  and  sentenced  to  deal^.  l%e 
sentence  was  carried  out  on  tho  Slst  April  1858,  and  an  order  was 
made  on  the  same  day  by  the  Depnty  Gommissipner  for  thiC  con* 
fisoationof  his  property-'  On  the  Ist  April  1872,  a  suit  was 
instituted  by  the  plaintiS,  then  a  minor,  to  recover  possession  of 
the  estate  of  his  father  B  S.  In  his  plaint  he  alleged  that  the 
estate  was  granted  to  the  ancestor  otB  8  for  hia  maintenaaee,  and 
was,  by  the  terms  of  the  grant,  to  devolve  on  the  death  of  the 
original  grantee  on  the  nearest  mi^e  heir,  and  so  on  in  perpetuity ; 
and  that  no  holder  had  any  interest  beyond  his  own  hfe,  and  had 
no  power  of  alienation.'  In  his  written  statement  it  was  i^eged 
that  the  descent  of  the  jestate  was  governed  by  ICitakshara  law, 
•  modified  by  thensage  ai^dxnistom  of  the  family,  bv  whioh  the  estate 
was  impartible  and  descendible, according  to  the  law  of  primogeni- 
tnre,  on  th,e  huJe  heirs  of  the  briginiJ  grantee ;  ai)4  that  by  the 
MitaVshara  law  so  modified,  the  plaintiff  became  on  his  l^h  oo^ 
owner  with  his  father  in  the  estate,  and  o^  l^is  father's  deaAk 
became  entitled  to  it,  notwithstandioi^  t^  g^tence  o{  (scmfisoatioa 
prononnoed  against  B  8, 
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J?eU|  on  the  case  made  hj  ihe  plaint,  ihafc  the  eaiato  wiae  not 
shoifn  to  be  inalienable :  the  fact  that  the  giant  was  for  mainte-* 
nancci  and  to  the  heirs  male  of  the  oorigioal  gi«n(ee»  would  not 
render  it  so, 

Setd,  on  the  case  made  in  the  written  staitenientp  that  the 
Mitaksharalaw  did  not  i^l^  tother  oose:  thatlaw,by  whieheach 
son  has  by  birth  a  property  m  the  patcomal  or  anositcsl  estate,  ia 
inoonsistCTt  with  tne  cnstom  that  the  eatater  waa  impartible  and 
descended  to  the  eldest  son.  B  8  had  sooh  an  interest  in  the 
estate  as  made  it  the  subject  of  foifeitiire  under  s.  3,  Act  XXV 
of  1857,  and  6he  pLnntiff  theisfore  did  noti  on  the  devth  ciB  8, 
become  entitled  to  tne  estate. 

J76iJ,  further,  that  the  ffuit  not  having  been  institaied  within  one 
year  from  the  seizure  of  the  propaty,  ittm  hktved  by  s.  9, 
Act  XXT  of  1857,  notwithstanding  its  repeal  bvUet  IjK  1871. 
There  being  no  exception  in  Act  X^Y  of  1857  in  mvor  of  infants, 
the  plaintiff  was  not  entitled  to  deduct  the  time  during  which  he 
was  under  the  disability  of  minority. 

TaijKooB  Kafuchautk  8ahai  mot.  QotvBmnaif  ...    44^ 

LIMITATION— ^ei  XI  </  1859,  $,  ^--Faiwi^e  qf  BtibeVs  Ftq^ 
jp&rtjf.']  Certain  property,  in  the  actniApoeseBeton  of  ik  rebell,  was 
confiscated  by  the  Government  in  18&6.  In  a  emit  brought  on  I  st 
May  1805  te  ceoover  the  «roperty>  it  appeared  that  the  plaintifFs 
were  the  sons  and  heirs  ot  ons  M,  who  died  in  1854,  legally  entitled 
to,  though  not  in  posseesion  ofy  the  property  in  question  that  at 
the  date  of  his  death*  and  at  the  date  of  the  aonfi8(»*ion>  the  plain- 
tiffs were  minors,  and  that  they  came  of  age  in  ISfiftood  February 
1864,  respeotiyely.  HeLd^  that  the  suit  not  havmg  been  brought 
within  oveyeBr  from  the  date  of  the  confiscation  was  bamsd  by 
1.  20,  Aet  IX  of  18^. 

There  is  no  saving  danae  ia  Act  IX  of  1809  with  respect  ta 
minors  or  parties  nndar  diaahyity  to  sue,  and  sa(^  saving  cannot 
be  held  to  be  implied  upon  amy  prineiple  of  equitable  construction ; 
nor  can  the  sarmg  olanaes,vOOtttained  in  the  general  limitation 
Act]  XIV  of  1859,  be  imparted  into  a  speoiel  onactment. 

Act  IX  of  1869  ia  platnlV  fotroepective  in  its  operation,  and 
applies  to  claima  to  faraeitea  pvdpeity  wliicfa  had  been  confiscated 
betore  its  passing. 
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Bet  Act  XI7  of  1859,  s.  1,  cl.  15. 
MAD  AD  MAA8H  PAIKI JAQIB  ...  ...  iSdTnoto 

SSS  I«AHDIlOBD  A.in>  Tun  ASH. 

MAH0M1EDAN  hAyT-^IUegiivmaey'^Atknowledffment  of  Sroiker^ 
hood\]  The  plaintiff,  W,  and  M  were  the  illegitimate  sons  sad 
daughter  of  B,  a  Hahomedan  woman.  S  died,  and  after  his 
death,  the  plahittff  sued  his  widow  and  31*  to  recover  his  share  of 
the  property  of  B,  whidi  he  claimed  as  co-heir  of  S.  He  relied  • 
upoli  a  recital  in  a  petition  in  which  E,  the  phdntilE,  andH, 
deecribtog  themselves  as  the  tons  and  daughter  of  B.  had  prayed 
foraoertlfleate  under  act  XXTII  of  I860.  EM,  that  ihiswaa 
not  such  an  acknowledgment  of  the  plaintiff  by  J?  aa  to  conatituta 
between  them  the  status  of  full  brotherhood  and  heinbip^  hoF 
Mahomedan  law. 
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SewhU.—T!he  acknowledgment  bj  one  man  of  atiottier  as  lus 
brother  is  not  by  Mahomedaalaw  Tiuidr  00  aa  to  be  obligatory  on 
the  other  heirs.  Dot  is  binding  against  the  aokao^edger. . 

MISZA  HncVT  BaHADOOK  T.  SAHBBZAiyBE  BBGlJIi.  ...     182 

ICAHOMEDAN— LAW—Jfatrioire  of  Infaihi^Conieni -^  ApoHcde 
Faiker^Hiuband  amd  Wife-<kt9todf  if  Wif^^ScSbetu  Corpns^ 
Magiiiraie'8  Order  under  ».  SOL  cf  Bem^.  Act  IT  0/  IS^.J  On 
an  application  for  a  writ  6f  habeas  corpus  to  briilg  befofre  the  Court 
M,  a  female  infant,  who  was  alleged  to  be  in  the  nnlandnl  oastody 
of  8,  a  Mahomedan,  it  was  stated  that  JITs  father  was  a  Jew  by 
birth  who  had  embraced  the  Mahomedan  faith  many  years  ago,  but 
had  ain#e  returned  to  the  Jewish  persuasion ;  that  her  mether  was 
a  Mahomedan  woman;  that  she  was  detained  la^BatL  the  aBegation 
that  she  was  married  to  him,  but  that  the  alleged  majrm^  was 
invalid  by  reason  of  the- want  of  consent  of  h^  father;  ana  that 
she  was  of  the  age  of  aboat  nine  years,  and  had  ftot  attained 
pQ  berty  >  and  a  writ  was  thereapon  gnntfd.  ThiE}  return  st&teStfaat 
Jf  being  then  about  ten  years  of  age,  was  nuMnried  witli:  thfrconsent 
of  her  mother  to  8;  that  after  the  mariii^  H  and  hft  mother 
had  lived  with  S  nntil  her  mother  at  the  insti^tion  of  the  father 
had  left  the  house  of  8  taking  Jlf^th  her;  tl^t  S  had  thereupon 
instituted  a  charge  against  the  fatheran^  mother  for  enticing  awii;y 
and  detaining  Mt  on  which  the  Police  Ma|pstEate  considered  the 
manriiupe  proved,  and  ordered  her  to  bedcfivcEred  into  the  custody 
of  8*  The  High  Court  reifnsed  to  oonBiehT  the  custody  illegal^ 
and  ordered  the  writ  to  be  quashed. 

The  consent  of  the  father  Was  not  necessaiy  to  the  marriage,  he- 
being  an  apostate  from  the  ICahomedan  faith ;  this  bdng  so  tibe 
consent  of  the  mother  waa  sufflcieni. 
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^BiKH  KJlloo  V.  ShiUKXC  Gobibocnulab      **•  16a  note 

HAINTSNAKOB       ...  ,.«  ...  .«•      485,  509, 530 

See  Otf  AMFBBTr. 

MALICIOUS  PttQOEDUBB     ...  ...  •••  ...    530 

.    See  CBAtfFSBTr  AifD  MAtstusirAircBB^ 

MANACfiBR  APPOINTBB  BT  COITRT  OP  WABDa.  StTlT  OMT 
BBHAM?  OP  DBOBASBB  LtmATIC*S  ESTA!PB  BT       App*  14 
See  CAtri^E  of  Actiots, 

MABRIAGB  COHnmAOT,  BBBAOH  OP  ...  App.  3i 


• — ^  INVAMD  ...  .«  ..•  ...    109 

See  JvaasDicfiovy  Maibisoiiial. 

■i----^.  MTTLLITT  OP      ,„  ...  «•  m*   109 

See  SnjkiftmcTiotf,  Hat&ii^oiciaxi. 


-J-!»— OP  DffPAlilT  ,..  ,„  ...     IflfOi  168  note 

>. .     See  MAaoKlBAii  Law* 
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MARMBD  WOMAN,  LIABILITT  OF      ...  ,,,  ...    383 

See  Husband  and  Wins. 

WOMEN'S  PROPERTY  ACT  (IH  of  1874),  s.  8,       ,.,    383 

See  Husband  and  Wifx. 

MASTER,  LIABILITY  OP        ..,  ,..  ...  ...    SW 

Bee  Bill  of  Lading. 

MATRIMONIAL  JURISDICTION  ,..  ...  ..,    10^ 

Bee  JUItlSDICTJON. 

MESNE  PROFITS     ...  ...  ,„  „.  App.  44 

See  ExEcuTioif  QF  Pegbbe. 

MINORITY,  DISABILITY  ARISING  PROM  ...        ♦      ...    ^ 

Bee  LimvATiON. 

MITAKSHARA  .„  ..•  ^,  „,  ...    445 

Bee  Limitation. 

MONEY  HAD  AND  KBOBIVSD  ...  .  App.  19 

See  Money  paid  in  Execution  of  D^cbbe,  Suit  fob. 

i PAID  IN  EXBCTTTION  OF  DECREE,   SUIT  FOR- 

ParHes  appeoHng  on  Decree  not  Parties  to  SuU — Money  Had  and 
received — Butt  eogntxdf)le  &y  BmaU  Oauee  Courts 4-ot  ZJ  of  1865, 
».  6. 

Shiboeueulbi  Dspi  y,  Sh^tabak  Hazdba.    ...         App,     17 

MORTGAGE  DEED,  OONSTBUOTION  OF— Bat-Ml-toafa— Fore- 
eloewre  in  the  Central  Privineee — Propriet0rehip--8eUle7nent — See 
judicata.']    Bj  a  bond,  dated  10th  February  1857,  a  certain  village 
was  mortgaged  hf  oae  O  to  the  appellants  and  their  father  as 
secarit J  K>r  a  loai^ ;  the  bond  proYiding  that,  "  if  I  fail  to  pay  the 
money  as  stipulated.  I  and  m^lheirs  shall  irithont  objection  cause 
the  settlement  of  tne  said  village  to  be  made  with  you."    The 
interest  of  (?  in  the  viUage  was  described  as  that  of  a  malguear, 
and  his  proprietary  rioht  therein  was  deokredi  by  the  Revenue 
Authorities  shortly  after  the  execution  of  the  mortgaffe ;  bub  his 
payments  of  revenue  beiiig  in  arriear,  the  Boiu^  oi  Revenue 
granted  a  lease  of  the  Tilfikge  for  ten  years  to  the  ^ppellaiita' 
father.    The  mortgagees  in  a  suit  on  iixe  b<md  obtamed'  tne 
following  decree  on  8rd  November  I860: — ^^As  the  defendant 
acknowledged  the  plaintiffs' claim,  it  is  ordered  that  a  decree  be 
given  to  the  pl^tdb  for  principal  and  interest  and  costs  ig^aiqat . 
the  defendant  and  the  mortgag^  property/'    In  proceedings  in 
the  Oivil  Oourt  taken  under  this  decree,  the  mortgagees  askeafor 
possession  of  the  viUi^e,  and  obtained,  on  17th  July  1863»  in 
order,  in  pursuance  of  which  they  were  put  inpossession,aa  appeal 
by  G  being  rejected.    O  took  various  stef^s  to  recover  possession 
0t  th^  mortgaged  pro|>erty,  or  a  declaration  of  his  proprietarj" 
interest  therein,  but  failed  in  his  endeavours ;  an  application  for  a 
grant  of  the  proprietary  right  in  the  village,  and  an  appeal  from 
an  order  cancetimg  his  potta,  being  rejected  by  the  ReYenue       * 
Authorities  on  8th  December  1864;  and  27th  July  1865,  respeo- 
^vely;  and  on  12th  August  1867  C9^  conveyed  the  village  by  deed 
of  sue  to  the  respondents.  In  a  suit  brought  by  them  to  vedeeaaL  , 
the  mortgage  and  obtain  possession  of  the  property, — 

EM,  the  mat  was  not  barred  by  tlie*ovder  oftfae  Civil  Court  oi 
^7th  Juljjr  1862,  nor  h«i  t))e  oxdem  of  the  Beveone  Oflesrs  of 
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BOi  December  1864  and  27t1i  July  1865  efteeM  9tip1i  a  trassfer 
of  any  right  which  0  might  have  had  to  the  appeHanta^  aa  to 
render  the  aale  to  the  respondents  invalid* 

Held  also,  that  the  effect  of  the  bond  waf  tb  create  a  simple 
mortgage,  and  not  a  conditional  deed  o(  aalei  and  that  the  pro- 
ceedings taken  nnder  the  decree  of  3rd  NoTember  1860,  ami  ihe 
order  made  therein  of  17th  July  186%  bj  Virtue  of  which  the 
mortgagees  obtained  possession  of  the  moixgaged  property,  djd 
not  operate  so  as  to  extingoish  tl\e  right  of  redemjaion. 

The  mle  that  a  hai^hu-ioafa  does  not  beeome  abeolaie  npon 
breach  of  the  condition  as  to  payment,  without  proceedings  for 
ibreclosnre,  obtains  in  the  Central  FroTiBOes  of  India. 

GOKITLDOSS  V.  Ebepabah  ...  ...    905 

MOETOAGS,  SALE  OF  PBOPSBTT  UKDAR         ...  ▲».    « 

Sec  Insoltbht  Act,  s.  40. 

,  USUFRUOTUAUT  ...  ...  ...    177 

See  Act  XIY  op  1859,  s.  1,  Ch.  U. 

HXTKARRAEI  ISTIMBABI      ...  ...  ...  ...    Ui 

See  Ghjltwal. 

MULTIFABIOUSNESS.  DISMISSAL  09  BtTlT  FOR  App.  37 

See  Act  Vin  09  1859,  e.  2.    ...  ...  ...      52 

MXJRDEB  ...  ■••  ...   .  .••  App*  20,  App.  23 

See  CBtMivAL  PBOoxDxrms  Oo«B  (AoT  Z  ^  1872), 
88.  268  A  280. 

NEGLIGENCE  ...  ...  ..."  ...  ...    394 

See  BtU.  oi*  Ladihq* 

NEGOTIABILITT,    LOSS  OF,   BY  NOTl  BBOOMING   00- 
VBBBD  WITH  ENDOBSBMBNTS      .•.  ...  ...    359 

See  GovsBHnHT  PBomsomrr  JPont. 

NEW  TBIAL,  APFUOATION  FOB  ...  MS  Mle,  217  note 

See  BsHAAii  Act  III  ow  1870L 

NON-BEGISTBATION  ...  ...     JMt  100  note,  ]53  itpte 

See  Larblobd  and  Tbhaht. 

NCnOB  OF  SALE   ...  ...  ...  „.  168  note 

Bee  LAjrt>tiOBD  anb  Tbhaitt. 

-  TO  OBEDITOBS         ...  ...  ...  App.  26 

See  IN0OX.TB1IT  Act  (11  A  1ft  Ynn.,  c.  H),  a.  9. 

NOVATION  _         ...    509 

See  Obaxpbbtt  ahd 


OBJECTION  TAKEN  ON  APPEAL        .^  ...     198;  App.  12 

See  Landlobp  anb  TsKAirr.    9m  iiAwn  or  Actiob. 

OOCUPANOT,  PBBMISSIVE ...  417  w4e 

*  fifes  LahbiiObb  abb  Tbhaiit. 


BIGHT.    See  Bzcin  «r  OOMKOrCT. 


ONUS  PBOBANDI aM 

flee  Biu  w  La^im. 
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ONUS  'PBOBAKDlSxecution  of  Deed  by  ParcUtnatthin  Lady—Suit 
to  tet  aside  Deedr^Consequential  Relief-^Declaratorv  Decree.']  In 
a  8uit  by  tbe  heir^  of  a  Mahomedan  Pardanashin  laay  to  set  aside 
a  deed  of  sale  executed  by  her,  whilst  living  apart  from  her  rela- 
tions, in  the  honse  of  tho  purchaser,  who  had  occasionally  acted 
as  her  mukfatar,— J7e^,  that  some  evidence  to  impeach  the  deeds 
should  be  given  by  the  plaintiffs  before  the  onus  of  supporting  it 
is  thrown  on  the  purchaser. 

Where,  in  such  a  snit^  the  substantial  relief  prayed  for  is  that  the 
deeds  should  be  set  aside,  the  Court  is  not  justified  in  substituting 
therefor 'a  mere  declaration  of  the  plaintiffs'  title. 

Thakoos  Dsek   Tewabby   v.    Nawab   Sybd   Ali 
H088EIN  Khan    ...  ...  ...  *    ...    427 

OPniilTS  INTERPRBS  RBRUM  IISTJS  ...  ...    416 

See  Landlobd  and  Tenant. 

ORDER,  APPBALABI^  ....  ...  ...  91 ;  103 

See  Cause  o*  Action.  See  Appeal  to  Pbi vt  Council 

PARDANASHIN  LADY,  EXECUTION  OP  DEED  BT  ...    427 

See  Onus  PbobanDi. 

PARTIES   ...     '  ...'         ^    ,..  ...  ...     118;  App.  14 

See  Settlement,  Suit  to  set  aside.  Sep  Cause  of  Action. 


■  »'  KiAci  I^fif  Ufe(^«/»»  9ShS^ii  for  Legacy  or  Di9trihutioe 
Share  under  IiUestdcy — Deposit.']  K  died,  leaving  a  will  directing 
a  certain  sum  to  be  paid  to  iU  his  widow,  the  unexpended  balance 
of  such  sum  to  go  at  the  death  of  Jf  to  his  heirs.  M  bi-onght  a 
suit  against  the  executors  of  IC$  will,  which  was  compromised  on 
t)^^p^pfi|t  .W-ttiep  to  her  of  a  certain  sum.  This  sum  she 
deposited  with  ST,  on«  of  the  members  ol  a  firm,  to  be  invested  in 
N*s  own  name,  hAjM|ping  her  such  interest  as  it  yielded  him.  On 
the  dissointioQ  of  the  firm  the  sum  deposited  by  M  was  made  over 
toNtAmiQf^md  on  the  death  ol  JV,  his  estate,  and  with  it  the  sum 
deposited  bj  Jf,  eame  iato  the  hands  o£  tbe  sons  oi  N.  On  the 
death  of  jHf,  ih£  plaintiff,  and  two  others  were  the  heirs  of  K.  In 
a  suit  bt'oiigbt  Djr  the  plaintiff  against  the  sons  of  N  for  a  third 
share  of  the  sum  deposited  by  M: — 

Held,  that  such  a  sijit  was  not  a  "  suit  for  a  dhtribntiTV  share 

under  an  iniestaoy,or  of  alegfea^  under  a  will"  within  s.  92,  Act  IX 

ef  1850.    All  the  parties  claiming  to  be  entitled  to  any  interest 

i]L.the  sum  deposited  should  have  been  made  parties  to  the  suit. 

'Hakajt  OHAM>ftA MooHtBJBi:  V.  Nandaoopal  Mutty- 

liAIili.         ,.,  ...  •••  >..  '  ••• 

APPEAMi»..aM  -  HBCREB  NOT   PARTIES   TO 
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SUIT    ...  ...  -..  App..  17 

-    :        ■•      See  Money  f  aid  in  Execution  of  Decbbe.  Suit  fob. 

PAR'TITION  '  "'*     '..'.'  ...  ..  ..-  165,235 

y.  ,i     .M         5e6  Hindu  Law. 

PARTNER,  CRIMINAL  MISAPPROPRIATION  BY  ...  *307 

See  P^^^9w^^tAcx  XLV  of  1^).  ^•.-405. 


FRAUDULENT     REMOVAL    OJ  .  Pp^OJPERTY 


BY         .  ...  ...  ...  '    ...     '     '  906  note 

"fiee  Pbnal  Code  (Act  3HiT-«ri  l«6a)>ui  4«4. 
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PARTNER,  THEFT  BY    ...  ...  ...  ...    SiPnote 

See  Penal  Code  (Act  XLY  op  1860),  8.  378. 

PATNI,  SALE  OF  ...  198. 416;  408 

See  LandloUd  anb  Tenant.  See  Sale  fob  Abbsabs 
OF  Rent. 

PAYMENT  0>  PENALTY       ...  ...        '       ...  Appi     »3 

See  Stamp  Act  (XVIII  op  1869),  s.  28. 

PENAL  CODE  (Act  XLVqp  J860)  9,  J93...  ...  ...    324 

See  Altebnatite  Chab6e. 

-,  8. 228 ...  .,.  App.      40 


See  OibiMiNAL  Pbocedube  Code  (Act  X  op  1872), 
88.  435  &  486. 


,  8.  378-^PaWtter,  Theft  &y 


Queen  v.  Allah  Buks^  ...  ...  310  note 


•,  8.  405 — Partner^  Criminal  Mis- 


ajppropriation  by.}  A  partner  who  dishonestly  misapprof  riatl^B  , 
or  converts  to  nis  own  use  any  of  the  partnewhip  property  with 
vhich  he  is  entrusted,  or  whieb  he  has  domiiuon  ov^r,  is  guilty  o{ 
an  offence  under  s.  405  of  the  Penal  Code. 

Queen  v.  Oehot  Coomar  Shaw  ;  In  ths  Mattb&  op  the 
Petition  op  Naoendba  Lal  Chattebjbb  ...  ...    307 


*,  8,  4SLi-^Fartner,  FravdideTfU  Be* 


moval  of  Property  by 

Queen  v.  Goub  Benode  Dutt     ...  ,..  308  note 

.,  88.499  &  503        ...*         App.       4 


See  Criminal  Procbdubb  Goi>b,  8«  67,  lU.  (ft). 

PENALTY,  PAYMENT  OF       ...  ...  ...  App.      TS 

See  Stamp  Act  (XVlII  op  1869),  s.  28. 

PBRMISSITE  OCCUPANCY     ..  .., .  /  ,.:'  417  note 

See  Landlord  and  TEif  aj^x. 

PLAINT         ...  ...  ...  .,.       App,  12,  App.      14 

See  Cause  op  Action. 

.AMENDMENT  OF         ...  ...  243 

See  Vabiancb  between  Pleadinq  and  Pboop. 

PLEADING  ...  ...  ...  ...  ...         153  note 

See  Landlobd  and  Tenant. 

•! — : AJTD  PROQF,  VARIANCE  BETWEEN     ,2^,  .244  n^te, 

245  i^pt^,,?46  note,  247  note 
See  Vabian.ce. 

PRAOTJCE    ...  •,.  ...  ...^.  530;  App.      25 

See  Champebty  AND  Maintenance^    See  Insolvent 
Act  (11  AND  1^  Vict.  c.  21),  a,  9;' 

PROBATE,  GRANT  OF  ,„  ...  ...  ,..    392 

See  Will, 

PROCEDURE  ...  •      ■      ...  .    „,  ,„         216  Bote 

See  Bengal  AtJT  HI  op  1870.- 
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OTOOEEDINa  TO  ENFORCE  DBCBBE...  ...  App.       1 

See  Epioial  Afpbal. 

,     . .  SET   ASIDE   TRANSFER  OF    GROSS- 

DBOREIfi  ...  ...  ...  ...  App.       1 

See  Spkciai.  Appial. 

PBOMIBSORT  NOTE  ...  ...  ../  359;  App.      a3 

See  GOTVBKBVT  PBOMissasT  Note.    See  Stamp  Act 
(ZYIII  OF  1869),  s.  £8. 

PROOF  AND  FLEADHA^G,  YABIANCE  BETWEEN    243.  244  note, 

245  note,  246  note,  247  note 
See.  Yaruvcb. 

OF  DEED  OF  PERMISSION  TO  ADOPT    ...  ...    496 

See  Ghampertt  and  Haintkitancs. 

PROPBIBTOBSHIP  ...  ...  ...  ^.  ...    205 

See  MOBTGAOX  DKSD,  CONSTBUCTIOir  OF. 

PUNISHMENT,  BNHANCEMBNT  OF      ...  ...  App.    23 

See  Obimiital  FROOBimaE  Codk  (Act  X  of  1872),  s.  280. 

PUBOHASEB  AT  BEYENUE-SALE.    See  AvcTtON-PuKCHASER. 


— ,  DEFAULTING ... 

See  BxicVTiOH  Salb. 


OF  TENITBE 


See  Labdlobd  akb  Tbnant. 

QUESTION  OP  FACT 

See  Spicial  Appeal. 


••* 


REASONABLE  AND  PBOBABLB  OAUSB 

See  Champbbtt  Ain>  MAiirrxirAKOi. 

BEBBL'S  PBOPEBTY,  CONFISCATION  OF 
See  LimtATioB. 


-,  FOBFElTUBE  OF 


See  LixiTATiov. 

BEOBIYBB 

See  Gattsb  of  Actiok. 


•.( 


••* 


•  •• 

114 

150  ttote 

App. 

1 

*•• 

530 

••• 

445 

••• 

292 

••• 

91 

App. 

40 

BBGISTBATION  ACT  (YIU  of  1871)  s.  88 

See  ObivihaIi  Pbocbdubb  Codx  (Act  X  of  187Sl*m. 
435&4d6. 

iR3BGOLATION-179«-XLIY ...    124 

See  Ghatwai.. 

1819— Yin     ...  ...  ...  146;  408 


See  Labdlobd  ahd  Tbvavt.    See  Sals  fob  Abbbarb 
OF  Rbvt. 


-,  SALE  UNDEB  ...  .,.  153  note 


See  Landlord  ahd  Tbvakt. 


•  8.  11,  CLB.  1  &  3  ...  ...  ...    198 


See  LABDLoBiD  AifD  TsinurT. 


GENERAL  INDEX*  xniii 

Page 

REGULATION— 1820-1  ...  „,  ;,;  ;.,   *408 

See  Sale  toe  Arrears  0¥  Rxkt. 


1825— -XX  ...  iM  •»«  •••     474 


See  European  British  Soldier. 


1833— XIII        ...  ...               ...               ,..    474 

See  EuBOPSAN  BsrrtsH  Soldier. 

RELIEF,  CONSEQUENTIAL    ...  ...               ..•               ...    427 

See  Onus  PROBAKm. 

REMAND  ...               ...               ...  ...               ...      198;  247  note 

See  Landlord  and  Tenant.  See  yARiANCE   Sxtween 
Pleading  and  Proof. 


mLjm 


Act    VIH  of  1859    89,  dS9  ^  ^U^AppeOate  Ookirf, 


Powers  of^Snihancement  of  Rent: 

Bbindabitn  Dey  tr.  H»ona  Bibes  ...  200  note 

RENT  ...  •••  •••  •»•  •••  •••    "" 

See  Set-off.  * 


-,  ARREARS  OP  ...  ...  ••.       146, 160  note 

8e&  Labdlobd^  anb  Tenant. 

— ^ — -,  ENHANOEMBNT  OF    ...  ...  ...      124;  200  note 

See  Ghatwal.    See  Rehand. 

^,  RATE  OF        ...  ...  .,.  -.  ...    195 

See  Landlord  ANB  Tenant. 

,  SALE  FOR  ARREARS  OF  ...  '  ...  408 ;  416 

See    Sale  to&  Arrears  of  Rent.    See   Landlord  and 
Tbnaist. 

-",  SUIT  FOR       243,  244»  mote,  S45  note^  246  note,  247  note ;    433 

See  Yabiance  bbtveen  Pleading  and  Proof.  See  Juris- 
diction. 

RES  JUDICATA        ...  ...  ...  146;  205;  App.  37 

See   Landlord   and  Tbbani.     See  MoRt&Acni   Deed, 
CoNST&vcTioN  of.    See  Act  Till  of  ld59,  s.  2. 

RESmtPTION  ...  .^  ^  134 

See  Ghatwal. 

REVENUE 

Bm  Set-off. 


-,  REFUND  OF 

See  GrHATWAL. 


»»•  *••  ».. 


RJSVERSIONER       •...  ...  ^ 

*  See  Declaratory  Decree. 

RByTEW    ...  •.•  ...  r»»  ^    ... 

See  Special  Appeal. 


V  APPLICATION  FOR 

Sea  Bengal  A97  III  91  1^70. 


#••  ..«  .•• 


M. 

440 

•  »• 

124 

222,225] 

00  te 

,    App 

.  11 

216  note 

81  i 


Pago 
BIOHT  OF  OCCUPANCY— il&<wk2otimett<—rran«/#r  uf  ParH<m  of 

Bfti  Singh  y.  Murat  Singh,  ...  ...  284  note 


-iio<  Z  .<2f  1859,  t.  23,   ol.   4*-7a»X;— 


SiBV  JBX.TA  Y.   GOVLL  OKASDRk  OhOVDHRT       ...  423  noto 


Leoie  hy  Biyi}i'^AbcMdonmeni. 


Jakib  Gazi  y.  Gonsyb  Mvndul      ...  ...  876  note 


^Tramfur  of  ByoV$    ItUereit-^Ahandon* 


ment^FoffdhtrB—Beng.  Act  VIII  of  1869,  «.  6.]  A  mvJearrari 
maiwruai  pott»  was  granted  in  1838  to  A,  who  was  found  to  haYe 
held  thevennder  as  a  lyot  till  1859,  when  hifr right,  title,  and  inter- 
est  were  sold  in  idxedntion  of  a  deccee,  and  porohased  by  B^  and 
the  latter  was  accepted  as  tenant  \sj,  and  paid  rent  to.the  zemindar 
for  nearly  twelYe  years.  The  semindari  being  sold  in  1871  for 
arrears  of  Goreroment  rcYenne  -  was  purchased  by  the  plaintiff, 
who  gaYe  B  notice  to  quit,  and  on  his  refusal  brought  the  present 
suit  to  eject'him.  Hem,  that  the  right  of  occupancy  which  A  had 
.  acquired,  under  s.  6  of  Beng.  Act.  YIII  of  1869,  at  the  time  of  the 
sale  to  B,  was  not  transferable.  AM,  further,  that,  by  ceasing 
himself  to  hold  or  cultivate  the  land,  it  might  be  considered  that  A 
had  abandoned  his  right,  or  that  the  right  had  ceased.  No  right 
therefore,  remained  in  it  or  his  beixe  saoh  as  would  pr^ent  the 
plaintiff  from  ejecting  B. 

Na&xnb&a  Na&ayav  Bot  Chowdhbt  y.  IsBav  Ghahdaa  Siv.    274 


Aa  X  of 


1869,  f.  6. 

HYDte  BoKsH  Y.  BHUBiNnso  Dtn  OowAE        ...  876  note 

.-— I  ■  '  .    ■  ■      ■Oome»<  of 

Zemvpdor^Ac^  X  of  1859,  # .  6. 

Tabapkasas  Bot  y.  Surjokanto  Achaa/ee  Ghowdhrt     281  note 

FotfeUurt. 


GoBACHAND  HuBTAVi  Y.  Madan  Mohan  Sikdab  279  note 

BAIjABix     ...  ...  ...  ...  •••  ...    268 

8m  Abbest  in  Exbcutioh  of  Decbbb, 

SALS  K)R  AR&EABS  OF  BBNT  ...  ...  ...    416 

See  Lahdlobi)  and  Tbhant. 

■i  FeOwi  Tmure^Aet  X  of  1859, 

8,10^JUgtaatu}n  VIII  of  1819—JBe^a«on  I  of  1820]  The 
pfoYisions  of  Regulation  v  III  of  1819  with  respect  to  the  sale  of 
under -tenures  for  arrears  of  rent  being  applicaDle  to  sales  under 
decrees  for  rent  made  under  s.  196^  Act  A  of  1859  : 

Held,  that  where  a  sale  has  been  effected  of  a  "  patni  talook" 
^nder  that  section,  it  i^^u^t  be  presiipied,  in  the  absence  of  eYidenca 
to  the  contrary,  that  the  tenure  was  one  tr^sferable  by  sale,  and 
Kppn  the  creation  of  which  it  was  stipulated  by  the  terms  of  the 
eugagements interchanged  that,  incase  of  an  arrear  occurring,  « 
the  estate  mieht  be  brought  to  sale;  in  other  words,  it  must  be 
presumed  to  be  a  tenure  such  as  is  described  in  the  preamble  to 
Begulation  VlII  of  isl9,  and  the  effect  of  the  salei^a^  to  aanual 
nm  iocumbrances  created  by  the  patnidar. 

BBIVDABITH      CHUVDBB    SiBCAB    OHOWDHilX   Ti     9VDn>A^Bn 

OsvirnBB  Dei  CsoirDHBt        ...  »•;  •••   408 


GSNERAL  INBE3L  xzxv 

Pago 

SALE  nr  EXECUTION    •       114 

See  ExiouTioir-SiajB. 

« 

•,  ORDEB  OONFIBMING       ...  ...    103 


See  Appial  to  Phitt  Oouvcil. 
OF  MOBTQAGPD  PORPBBTT      ...  ...  App. 

See  IKBOLYBNT  ACT,  B.  40. 


^^ — PATNI      ...     *         ...  ...  ...      198, 416;  408 

8m  IiA.NDLORj>  AKD  TsHANT.    8ee  SaIiI  tOB  Arbzabs 
ov  Bbst. 

UNDER  BBGULATION  Vm  OP  1819        ...  153  note 

See  Landlobd  akd  Txnaht. 

8EGUBITT  FOB  COSTS  BY  PBBSON  NOT  PABTT  TO  SUIT. , .    580 
See  Cbampibtt  an9  Vaivtsnancb. 

0EPAEATE  ESTATE  ...  ...  ...  ...    388 

See  HusBAHD  aitd  Wifb. 

d£T»OPP  it*  •••  •••  •••  •«•  ...     146 

See  LavdiiOBD  and  Tbvaht. 


'4ci  VnioflSSB,  f.  121— Beni—llei>«Mi«— Co-«^r«r«— 


Oontnhution,']  In  a  anit  brotrght  against  a  lessee  of  a  portion  of 
an,  estate  by  one  of  tbe  co-sbarera  for  money  alleged  to  be  due  as 
tbe  plaintiffs  share  of  airears  of  rent  for  a  oertain  period*  where 
the  claim  was  admitted,  geld,  the  defendant  wa^  not  entitled  ta 
set  oif  under  section  121,  Act  YHI  of  1859,  the  ^laintifTl^  share  of 
the  GoTeminent  revenne  of  the  ^hole  estate  which  had  been  paid 
by  the  defendant  for  thejperiod  for  which  the  arrears  of  rent  were 
aUeffed  to  be  due. 

Meld  also,  that  there  was  no  snch  connexion  between  the  claim 
of  the  plaintiff  and  the  coonter-olaim  of  the  defendant,  as  would 
entitle  the  def  endimt,  as  a  matter  of  equity  apart  from  legislative 
enactment,  to  a  setH)if . 

Hossbika  Bibi  Y.  Smith  ...  •••  ...    440 


'Croee  decrees^ Aaeignment  qf  Deeree^^Act  VIU  of  1859, 


M.  208  A  W^^Act  XXIU  of  1861,  «.  n-^uriediclUm—OoeU.^ 
The  plaintiffs  obtained  a  decree  asainst  B^  in  tbe  Subordinate 
Judge's  Court.  Some  time  afterwards  J?  recovered  i|  decree  in  the 
Hunsif's  Court  againt  the  plaintiib.  The  plaintiffs' thereupon 
applied  for  the  attachment  of  this  decree  in  satisfaction  of  their  * 
own  against  B»  Before  attachment,  however,  B  assigned  her 
decree  to  C  On  C  trying  to  execute  We  decree  i^gainst  t£e 
plaintiffs,  they  brought  the  present  suit  for  a  dieolaration  of  their 
ri^ht  to  have  a  setroff  made  cf  the  two  decrees.  HelA^  that  such  a 
suit  would  not  lie. 
'  BuoHirNuHDUv  Bain  V.  StTHSSSAB  Pajtdat    ...  ...    489 

SETTLEMENT  ...  ...      '        ...  ...  ...    205 

•  '  See  MoBTGAQB  Dbbb,  Covstevctxqr  ov 


,  SUIT  TO  BET  A&IDl^Jurieditwii  ofOivU  Owrt'^ 

Parties,']  In  a  suit  by  a  person  claiming  certain  lands  which  have 
been  resumed  by  the  Government,  the  plaintiff  is  entitled,  on  the 
aUegation  tbf^t  he  is  the  rightful  owner  of  the  lands,  and  that  the 
defendant  obtained  a  settlement  by  false  allegationB  of  ownership 
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and  of  pOBsefleion,  to  an  adjudication  of  hiB  right  to  a  nettleiMnt. 
It  is  not  discretionary  with  the  Collector  nnder  snch  circum- 
Btances  to  settle  with  anjipersBn  be  pleaaeB  for  the  land^noria 
such  settlement,  if  made*  tuial  as  regards  all  claims. 

Semhle, — TO  such  a  svit  the  (xovemment  should  Be  made  a 
party. 

Mahomed  Isbaile  r.  W'lSB  ...  •••  •••    HS 

SMALL  CAUSE  COURT  SUIT,  COGNIZABLE  Bt ,..  App.  17 

8e'&  MoKBT  PAID  III  i/icKcvnoi^  09  Dbcsvis,  StriT  fob. 

SON  GIVEN  IN  CONSIDERATION  ajP  ANNUAL*  ALLOW- 

ANCE  ,.»  ,.,  „,  ...  App.  48 

See  Ei5Dn  Law. 

BPEGIAIi  APPBAL-^Qtw»«iron  of  Fad-^Executum  of  De^i-ve  ■■ 
Proceedhig  to  set  aside  Transfer  of  Cross-decree^^Proceeding  to 
enforce  Decree— Act  XIV  of  1859,  s,  20. 

Sheikh  Irshad  Au  v.  Ba^dhu  Shah         ...  App.  1 

•  ■  8uU   to   set  aside   a  Decree   on   the  Ground 

of  Fravd  and  CoUusuyH'-Bevi^. 

Mewjl  TjAt.t*  Thakub  v.  Bhujhun  Jha         ...  App.  II 

STAMP  ACT  (XTIU  or  1869),  a.  2S^Promis»Qru  Note^Evidmee^ 
Payment  of  PenaUy^ 
Nandan  MuasB'T..  Ckatteabati      ...  ...  App.  53 

STATJuTE  4  Geo.  lY,  0.  81:      ...  ...  ..•  ...    474. 

See  EuBorxAH  Bbitiah  Soldieb. 


— — 1  TiCT.,  c.  2(5,  s.  9-   ...  -.  ...  ...    392 

See  WiLi/. 

11  &  12f  VioT.,  e.  21.*   Bee  Insolvent  Act. 

— ^ .24  &  25  Vict.,  c- 104,  8.  U       ...  ...  ...    103 

See  Appeal  to  Pbivt  Council. 

32  &  33  Vict.,  c.  71  ...  ...  App.  9 

See  Insoltekt  Act,  s.  40. 

See  I^rsoLTENT' Aerr,  s^  40. 

— . OP  LIMITATION.  CONSTRUCTION  OF  ...    177 

See  Act  XIV  or  1859,  s.  1,  c.  15- 

&UB-REGISTBAR     ...  ...  ...  ...  App.  40 

See  Obimw AL  PltocEDUEE  CoDi  (Aci  X  of  1872),  «a.  436 
&  436. 

SUBSCRIPTION       ...  ..,  ^  ...  ...    392 

See  WiiiL. 

SUCCESSION  ACT  (X  of  1865),  b.  4        ...  ...  ...    383 

See  Husband  and  Wife. 

II I  I         .  ,  B.  5(^  ,.♦  t.«  »••    '^2 

See  Will* 

SUDBA  ADOPTION  ..,  .m  ...  -    ^^ 

'See  Hindu  Law- 


OB^BBAti  INDEX  atxtyii 

age  Page. 

SUIT  COGNIZABLE  BY  SMALL  CAU8B  COUBT  ...  App.  17 

See  Monet  paid  in  Exjecution  of  Bickxb,  Stnt  fob. 

,  DISMISSAL  OF,  FOE  MULTIFABIOUSNBSS  App.  37 

See  Act  YUI  of  1859,  s.  2. 


ir    : 


FOR   LEGACY   OE  DISTBIBUTIVB  SHABB  UNDBB 


^^  ikTESTAOY        ...  ...  ...  ...  ...    142 

See  Pakths. 

: — ■' —  BENT       ...    245.' Si4 note,  345  note,  246  note,  247  note;  433 

Bee  Yabtakce  between  Pleading  and  PbOo?.    See  JvBls- 


(£     '  diction. 


TO  SET  ASIDE  ADOPTION  ...  ...  226  note 

Bee  Declabatoby  Decbee. 


DEOBEE  ON'GBOUND  OF  FBAUD  AND 


COLLUSION       •..  ,.,  ...  ...  App.  11 

.    See  Sfeciax.  Affeai.. 

DEED        ...  «..  ...  222;  427 


See  DacLAiATCAT  Decbee.    See  Oimu  Pbobandi. 


— — ,  TBANSFEB  OF  ...  ...  .  „.  215  note 

See  Bengal  Act  HI  of  1870. 

^SUMMONS,  NEGLECT  TO  OBEY  ...  ...  247  note 

See  Yabiance  between  Pleading  and  Pboqf. 

TANK         ...  •..  ...  ...       416,  417  note;  423  note 

Bee  Landlobd  and  Tenant.    See  Bight  of  Occupancy. 

TENANT.    ]B«e  LuirobBD  and  Tenant. 

TBNUBE,  PUBCHASEB  of    ...  ...  ^  150  note 

See   l4ANI)L0BD  AND  TeNANT. 

THEFT  BY  PABTNEB  ...  „.  ...  310  note 

See  Penal  Code  (Act  XLY  of  1860),  s.  878. 

TODA  GIBAS  HAS* ...  ...  ...  ..«  ...    254 

See  Imxovbablb  Pbopbbty, 

TBANSFEB  OF  DECBEE       214.  216  note,  217  note;  App.  27,  App.  SO 
See  Bengal  Act  in  of  1870^  ub.  3  &  5.    See  Ezecittion 
OF  Decbee. 

POBTION  OF  JOTS  ...  ,.,  284  note 


See  Bight  of  Occupancy. 


—  BYOrS  INTEBEST      274, 276  note,  279  note,  281  note 
Bee  Bight  of  Oocupanct.  $ 

—  SUIT  ...  ...  ...  ;„  215  note 

Bee  Bengal  Act  HE  of  1870,  s.  2. 


TBUSraiBS,  COST  OF  ...  .„  ,.,  ,„    383 

See  Husband  and  Wife. 

UN0H43TITY  OF  WIDOW    ...  i..  ,       1 

Bee  Hindu  Law. 

82 


t 
t 


Pag« 
UNOWSOIONABW  AORMEBNT         sid  nofce 

^^osB'Tbnum;     ..  415 

See  IfiVDLoaD  AHD  Tbvasv. 
"I  HI. Ml   i*^'.,  ASSiaNBE  OF  ..,  ,„  ,,^    146 

5ee  IiANDLOBD  AHI)  TbITAVT. 


WPVM 


^,  DEPOSIT  TO  PBOTBOT  ...  .,.    146 

Bee  TiAWDU>»D  iiND  Tnv^m. 

.  UNDUE  INPLUBNCfil  *         ...    509 

See  Cft^PE^Tr  avd  M4INZ|I94vo«, 

USUPRUCTUAttT  MORTGAGE  ,  .,.    177 

See  Act  :5:ty  of  1859,  s.  I,  ci,.  16, 

VARIANCE  BETWEEN  PXiEADTNG  AND  PBOOV-^ Admieeian 
—Landlord  and  Tenant-^SuU  for  Bemi^Act  X  0/'  185^  t.  77. 

PaooLAJinTTKE  ]KooHB  V.  QoPAL  Jifu^iocrA         ..^.  244  nQtai 


Koo£hiiii.:5iht  Rot  v.  8^eik4T:oni89a  Ba«g  ....  t4A  Jiote 


•Jtfeifkmi— io(  FIIT.ij/'  1859, 
«t.  162,  170-^Negleci  to  obey  Sttmmone. 

Bo9oif4P»s  Q^ui^ar  2(rcs^  y.  S^Ei^^a  ^ufuuDDSiy  247  note 

»  ■       . . . 

0/  Ptoin^  or  Usuee^Landlord  a^  ^nanir^%ttiifytAi^Fai3^u»e 
to  prove  Kabuliat.']  Where  a  laadlord.  sc^ed,  i^  ryot^for  ^f3^exat  oS  t 
r9a6  alleged.^  be  da»*aader  akai)aliat,  aaa  tl^ieTOoart  foand 
that  sach  kabuliat  had  not  beeft  executed  by  t\iB  ryot,  althougl^ 
lie  ]wl  occupied  the  land*  the  landlord  is  nol  eixthjb^  to  hjiyei  a 
further  trial  al  the  OQdatftiqn  vv^ethqv  any  t^nd  wWt  4M^ouat  of 
rent  is  due  on  aocounc  of  the  ryot's  occupation  of  the  laud. 
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ZiOjmZ^ii 


•AIK^  IViiaH*— Si**^'/?!*  Jl^^f^'^iere  to.  prove  Jfa&aHoi-^Osts. 

Kre^^SK  M^HUN  MooKfiSjEs  y.  4ajoo  Dey  ....  245  note 

VERDIQT  OP  ^URY,  WHEN  TO  Bf&.fiEayA^I»B    APP-M-  Aw^m 
-       fifee  t!feiMiNALPBOCEixij^:Qc|J)ja,(4cx  XcMM.^),  s,  863. 

WIDQW.  UNCaAjaTITX  0». ,,  .  *^     -1 

VJCOQW'S  ESTATE.  PORPBITUEB  OP  ^,         -     f^--- I 

See  Hindu  iiiif. 

V.IFB         ...  ..^  ...  „,  ^^  ji^^  38^ 

See  B08BAND  :Il)!7D  "WUPUS^. 

-.  CUSTODY  OP  tfio 

See  M^Hoa|BDA2f  Ia.Tf . 
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